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CASES 


ARGUED  AND   DETERMINED 


IN 


THE   ROLLS    COURT. 


1855. 
MILLS  V.  BROWN.  WvW 

April  20. 

rriHE  testator  bequeathed  to  hia  nephew  all  monies  Where,  in  a 
-*-      that  he  might  be  possessed  of  in  consols  at  the  "•^uaiygift, 

r  1--     J      L  ipecific  pro- 

time  of  his  death.     He  then  proceeded  as  follows: —  pertyisbe- 

"  And  as  to  all  such  parts  of  my  estate  and  eflfects  as  ^^eit  miy* 
shall  not  consist  of  ready  money  or  money  in  the  funds,  nevertheless  be 
I  direct  my  executors  to  sell  and  dispose  thereof,  and  tCrparScuUr 
to  stand  possessed  of  the  monies  to  arise  thereby,  and  property 

.  ,  *  •"  though  ge- 

with  such  ready  money,  and  the  money  I  may  have  in  neralas  to  the 

the  Lang  Annuities,*'  upon  trust,  as  to  two-fourth  parts,  "'^  testator 
for  the  Plaintiffs,  and  the  other  two-fourths  for  other  bequeathed  his 

ner^ona  consols  to  A., 

P®^^"^-  and  directed 

mi  his  executors 
^**®  to  sell  all  such 
parts  of  his 
estate  and  effects  as  should  not  consist  of  ready  money  or  money  in  the  funds,  and  *'  to 
rtand  possessed  of  the  monies  to  arise  thereby,  with  such  ready  money  and  the  money 
he  might  have  in  the  Lon^  Annuities,  upon  trust"  for  A.,  JB.  and  C.  Held,  that  the 
Long  Annuities  were  specifically  bequeathed,  and  not  liable  to  contribute  towards  the 
payment  of  general  legacies. 

VOL.  XXI.  B 


MiLLf 
V. 


CASES  IN  CHANCERY. 

1855.  The  testator  died  possessed  {inter  alia)  of  40/.  Long 

Annuities,  and  tbe  rest  of  the  property,  other  than  the 
Long  Annuities,  being  insuflBcient  to  pay  the  debts,  the 

BmowH.  executor  had  paid  a  pecuniary  legacy  of  100/.  out  of 
the  produce  of  the  Long  Annuities. 

The  question  was,  whether  the  Long  Annuities  had 
been  specifically  bequeathed  or  formed  part  of  the 
testator's  residuary  estate,  so  as  to  be  liable  to  the 
payment  of  the  pecuniary  legacies. 

Mr.  Beales  (in  the  absence  of  Mr.  iZ.  Palmer),  for 
the  Plaintiffs,  contended,  that  the  gift  of  the  Long 
Annuities  was  as  specific  as  the  gift  of  the  consols,  and 
that,  though  liable  to  payment  of  the  debts,  they  could 
not  be  charged  with  the  pecuniary  legacy.  He  relied 
upon  the  case  of  JBethune  v.  Kennedy  (a),  as  exactly  in 
point.  There  the  testatrix  bequeathed  as  follows  :-* 
"  The  residue  of  my  property,  all  I  do  or  may  possess 
in  the  funds,  copy  or  lease  hold  estates,*'  to  my  sisters 
for  their  lives.  The  residuary  estate  consisted  of  150Z. 
Long  Annuities,  and  it  was  held,  that  as  the  gifl  of  the 
leaseholds  was  specific,  do  was  the  bequest  of  the  pro- 
perty in  the  funds. 

Sir  C  C  Pepys  says  (i) : — "  Now,  as  to  the  copy- 
hold or  leasehold  estates,  it  is  not  disputed  that  the 
gift  is  specific.  If  so,  why  should  it  not  also  be  specific 
with  respect  to  the  funds  ?  The  intention,  it  is  reason-^ 
able  and  natural  to  presume,  must  have  been  the  same 
with  respect  to  both  descriptions  of  property ;  and  there 
can  be  no  doubt  that  a  bequest  of  all  that  a  testator 
may  possess  in  the  funds  would  be  a  specific  bequest  of 

all 

(fl)  1  Myl  if  Cr,  114.  (6)  1  Myl.  *  Cr.  p.  116. 


CASES  IN  CHANCERY. 


till  hid  fotided  property,  the  rule  befing  that  the  legacy  i^        1866. 
not  the  less  specific  for  being  general. 


"  The  true  test  by  which  to  try  whether  a  bequest  is  or 
is  not  specific,  is  to  inquire  what  would  be  the  result  if 
there  had  been  pecuniary  legacies  with  a  deficient  fund, 
or  a  necessity  for  a  sale  for  payment  of  debts,  to  inquire 
whether  or  not,  in  such  a  case,  the  bequest  would  have 
been  protected  in  a  competition  with  the  claims  of 
pecuniary  legatees.  A  party  claiming  under  a  gift  of 
all  the  property  that  a  testator  possessed  of  a  specified 
kind,  would  not,  I  apprehend,  be  bound  to  Contribute." 

In  this  case  the  gift  is  of  ''  all  the  property  I  may 
have  in  the  Long  Annuities,"  which,  on  the  principle 
established  in  Bethune  v.  Kennedy^  is  clearly  specific. 
He  cited  also  D'' Agile  v.  Fryer  {fl)\  Stephenson  v. 
iJow9on  (ft)  ;  Hayes  v.  Hayes  (c). 

Mr.  Berkeley^  for  the  Defendant.  In  all  the  easeB 
cited,  as  well  as  in  Bethune  v.  Kennedy^  the  word 
"  specific"  id  used  by  the  Judges  not  in  the  ordinary 
sense  of  a  *^  specific  bequest,''  but  as  denoting  that 
the  property  was  to  be  enjoyed  specifically  or  in  specie 
by  a  tenant  for  life.  It  is  so  used  by  the  Master  of  the 
Rolls  in  Pichering  v.  Pickering  (d) ;  and  in  the  same 
case  on  appeal (e).  Lord  Cotienham  says,  ''as  the  Master 
of  the  Rolls  appears  to  have  observed,  the  word  'speci- 
fic,' when  used  in  speaking  of  cases  of  this  sort,  is  not  to 
be  taken  as  used  in  its  strictest  sense,  but  as  implying 
a  question  whether,  upon  the  whole,  the  testator  in- 
tended, that  the  property  should  be  enjoyed  in  specie." 

The 

(a)  12  Sim,  I.  (d)  2  Beav,  57. 

(b)  3  Beav.  342.  (e)  4  MyL  ^  Cr.  299. 
(f )  1  Keen,  97. 

b2 


MiLLt 

V. 

BaowM. 


MtLLB 


ISbS.  Tbe  bequest  if,  thefeftwe,  doC  uprrifir^  iMOfieily  so 
called.  It  is  an  enameratioo  of  pait  of  the  lesidae. 
Suppose  the  testator  had  bought  the  Long  Annuities 
after  the  date  of  the  will,  would  the  bequest  then  be 
specific?  Clearly  not,  but  they  wookl  Cdl  into  die 
residue,  and  the  gift  altogether  would  be  considered  a 
mere  residuary  bequest  HedttdPickapT.AtkiMmm{a); 
Taylors,  Tuylarit), 

Mr.  Beaks  was  not  heard  in  reply. 

Tie  Master  of  tie  Boua. 

I  am  of  opinion  that  this  is  a  spedfic  bequest  of  the 
Long  Annuities.  The  cases  relating  to  oonYersion  of 
perishable  proper^  are  different,  and  do  not  apply  to 
this.  The  question  in  those  cases  was,  whether  the 
persons  who  were  to  take  the  property  sucoessiTely, 
were  or  were  not  to  enjoy  it  in  the  character  in  which  it 
was  found,  and  it  was  held  that  they  were.  Here,  if  the 
Long  Annuities  had  been  given  to  persons  in  succession, 
I  should  have  thought  that  the  bequest  was  specific  in 
that  sense.  I  am  of  opinion  that  a  specific  bequest  may 
be  contained  in  a  gift  of  a  residue,  and,  in  fact,  it  was 
so  held  in  Beihune  ▼.  Kennedy.  I  think,  therefore,  that 
payments  out  of  the  Long  Annuities  to  pecuniary 
legatees  cannot  be  allowed ;  but  the  debts  are  payable 
thereout  if  there  are  no  other  assets  to  meet  them. 

(a)  4  flare,  628.      '  {h)  6  Sim.  246. 


CASES  IN  CHANCERT. 

1855. 


JAMESON  r.  STEIN. 

July  14. 

rflHE  testator  John  Stein  was  the  owner  of  an  estate  Where  a  per- 
called  his  Wraocall  estate,  and  was  indebted  to  his  ^^^\  *hird 
sister  in  the  sum  of  5,000/.  party  make 

good  represen- 
tations made 

By  indenture,  dated  3rd  of  September,  1844,  and  by  him  on  his 

.  roamaffey  be 

made  between  John  Stein,  of  the  first  part,  his  only  mustesta- 
daughter,  Monique  Theresa  Stein,  of  the  second  part,  ^j^'^^j  *°fi  **' 

and  two  trustees  of  the  third  part,  after  reciting  that,  that  sufficient 

.,       ..         g,  j.4j'i.i_x  representations 

in  consideration  of  an  arrangement  entered  into  between  ^^^  made* 

John  Stein  and  his  daughter,  concerning  the  property  *nd  secondly, 
of  her  mother  (then  deceased),  and  of  the  release  of  her  ^lage  took 
interest  therein,  John  Stein  had  agreed  to  secure  to  ?^^L*7th*^* 
his  daughter  an  annuity  for  life,  and  to  settle  the      A  husband 
Wraxall  estate  (subject  to  the  payment  thereout  of  SjecT'thaLon 
6,000/.  and  the  annuity)  upon  his  daughter  and  her  their  marriage, 
issue,  and  reciting  the  debt  of  5,000/.  due  from  him  to  father  stated 
bis  sister,  and  that  he  was  desirous  of  charging  it  upon  in  f  letter, 

.  ,  which,  how- 

tne  hereditaments  thereby  conveyed,  it  was  witnessed,  ever,  they 
that  John  Stein  granted  the  annuity  to  his  daughter,  J^ndestroved 
and  conveyed  the  Wraxall  estate  to  his  trustees  in  fee,  "that  he  could 
upon  trust,  in  efiect,  to  raise  the  5,000/.  and  the  annuity,  Y^^^  ^ij^n  he 

and  ^^  done,  and 
'  that  he  had 
settled  his  W,  estate  upon  her."  He  had,  hi  fact,  previounlv  settled  that  estate  on 
her,  but  subject  to  a  pnor  charge  of  5,000/.  They  sought  to  have  the  representation 
made  good,  by  payment  of  the  5,000/.  out  of  the  father  s  estate.  The  Court  doubted 
whether  the  principle  applied  to  such  a  representation,  and  also  whether  the  marriage 
took  place  on  the  faith  of  it,  and  refused  relief. 

Whether  the  notice  of  the  existence  of  the  settlement  in  this  case  was  not  notice  of 
its  contents,  gtutre. 

The  owner  of  an  estate  voluntarily  charged  it  with  his  own  simple  contract  debt,  and, 
by  the  same  deed,  settled  the  estate,  subject  thereto,  on  himself  for  life,  with  remainder 
to  his  daughter.  He  afterwards  paid  off  the  debt,  but  declared  that  the  charge  should 
continue  for  the  benefit  of  bis  personal  estate.  After  bis  death,  held,  that  the  charge 
•till  subsisted  and  must  be  raised  and  paid. 


•6  CASES  IN  CHANCERY. 

l^SSu  and,  subject  thereto,  in  trust  for  John  Stein  for  life, 
with  remainder  to  his  daughter  for  life,  with  remainder 
to  her  issue,  &c.  &c. 

The  daughter  did  not  execute  the  deed,  but  she  acted 
00  and  adopted  it. 

On  the  7th  of  August^  1847,  by  deed  poll,  indorsed 
on  the  deed  of  1864,  John  Stein  declared,  that  if  he 
should  pay  the  6,000/.  (which  the  deed  recited  it  was 
bis  intention  soon  to  do  out  of  his  own  money),  the 
same  sum  should  remain  charu^ed  upon  the  estate  for 
his  benefit,  as  part  of  his  personal  estate.  John  Stein 
paid  off  the  charge,  and  by  articles  of  agreement,  dated 
the  29th  of  November^  1847,  and  made  between  the 
I^al  personal  representative  of  Ann  Stein,  John  Stein, 
and  the  trustees,  after  reciting  the  payment  of  the 
6,000/.,  it  was  witnessed  and  declared,  that  the  trus- 
tees should  stand  seised  of  the  estate,  in  trust,  to 
secure  the  6,000Z.  to  John  Stein,  as  part  of  his  personal 
estate. 

After  these  transactions.  Miss  Stein  married.  She 
had  been  brought  up  by,  and  usually  lived  with,  her 
maternal  grandmother;  and  in  1862,  being  engaged  to 
be  married  to  William  Maskell,  she  and  her  intended 
husband  both  wrote  to  the  settlor,  to  ask  his  consent, 
the  latter'  also  communicating  to  him  his  pecuniary 
circumstances,  and  the  terms  of  the.  settlement  he  in- 
tended to  make.  Miss  Stein  received  a  letter  from 
her  father  in  reply,  which  he  desired  her  to  shew 
to  W,  Mashell,  and  in  which  (as  was  alleged)  he 
stated,  that  he  left  her  at  full  freedom  with  regard  to 
the  marriage,  but  that  he  should  neither  give  his  assent 
or  dissent  thereto,  and  desired  her  not  to  trouble  him 
further  in  the  matter ;  that  he  was  not  able  to  do  more 

for 
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for  her  than  ha  had  done,  and  could  give  her  no  money  J1866. 
on  her  proposed  marriage,  and  he  added,  ''  /  have  set- 
ikd  my  Wraxall  estate  vpon  you,  worth  J  suppone 
40,000/."  The  marriage  took  place  on  the  7th  of  Sep-  !^vb»- 
timber,  1852.  The  letter  was  not  produced,  and  Mr, 
aod  Mns.  Mashell  stated,  that,  as  the  marriage  was  not 
cordially  approved  of  by  her  father,  they  shortly  after 
his  defith,  not  wishing,  as  they  alleged,  to  preserve  any 
remembrance  of  what  they  considered  an  expression  of 
pool  or  indifferent  feeling  on  his  part,  burnt  or  destroyed 
all  their  correspondence  with  him,  and  particularly  .this 
letter. 

John  Stein  made  his  will,  dated  in  December,  1853, 
and  which  contained  the  following  clause : — **  I  have, 
by  deed,  settled  my  Wraxall  estate  on  my  daughter 
and  her  issue."  And  be  then  declared,  that  he  did  not 
intend  her  to  take  any  part  of  his  estate,  because  he 
thought  she  was  amply  provided  for.  He  gave  to  his 
nephew  James  Stein  the  residue  of  his  real  and  per- 
sonal estate,  and  appointed  Jameson  and  Haiy  his 
executors. 

The  testator  died  in  January,  1864,  and  a  question 
arose  as  to  whether  the  5,000/.  so  charged  upon  the 
Wraxall  estate,  and  subsequently  paid  off*  by  the  tes- 
tator, formed  part  of  his  personal  estate. 

Mr.  and  Mrs.  Mashell  contended,  that  the  testator 
had  no  power  to  charge  the  estate  with  the  5,000/.,  after 
the  debt  of  6,000/.  had  been  paid  off*.  On  the  other 
hand,  James  Stein  claimed  the  5,000/.  with  interest,  as 
a  subsisting  and  valid  charge,  and  as  part  of  the  tes- 
tator's residuary  personal  estate* 

Mr.  jR.  Palmer  and  Mr.  NaUer,  for  the  Plaintiffs, 
stated  the  case. 

Mr. 
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:  soa.  Mr.  Roupell  and  Mr.  71  H.  Terrell^  for  James  Stein, 

the  resiiluary  legatee.    First,  there  is  no  sufficient  proof 
ot  the  alleged  representation  by  the  father,  or  that  the 

SiuiN.  marriage  took  place  on  the  faith  of  it.  Even  as  it  is 
stated^  there  was  no  promise  on  his  part  to  do  any- 
thing for  bis  daughter ;  on  the  contrary,  he  says,t  **  he 
will  do  no  more,  and  will  give  her  no  more  money." 
He  made  no  fraudulent  misrepresentation.  He  merely 
states  that  the  estate  was  settled,  and  that  was  true. 
The  contents  of  the  deed  might  have  been  ascertained, 
and  the  parties  had  therefore  constructive  notice  of  its 
contents. 

Secondly,  the  5,000/.  now  forms  part  of  the  testator's 
personal  estate.  All  that  was  settled  was  the  estate 
minus  the  charge,  and  in  Vandeleur  v.  Vandeleur  (a),  it 
was  held,  that  when  the  owner  of  an  estate  settles  it, 
subject  to  debts  of  his  own  creation,  his  personal  estate 
IS  exonerated.  The  debt,  though  discharged,  was  kept 
alive  by  express  declaration,  and  it  is  unnecessary  to  refer 
to  the  numerous  cases,  in  which  it  has  been  held,  that  a 
charge  paid  off  by  a  tenant  for  life  does  not  merge  in 
the  inheritance,  but  that  he  is  entitled  to  it  for  his  own 
benefit  (ft). 

The  Master  of  the  Rolls. — I  think  that  unneces- 
sary. 

Mr.  Lloyd  and  Mr.  Fleming ,  for  Mr.  and  Mrs.  Mas- 
kelL  First,  it  is  clearly  proved,  that,  on  the  marriage  of 
his  daughter,  the  testator  made  representations,  which 

formed 

(a)  3  Clark  8f  Tin,  82;  9  Bli  V.  MoffatU  18  Vet.  384 ;  Drink- 

(N.S.)  157;  Liojfd  ^  G.  (temp.  water  v.  Comfte,  2  Sim.  ^  Stu. 

Stigden)  241,  n.  340;  Trevor  y.  Trevor^  2  Myl. 

(6)  See  Burrell  v.  The  Earl  of  ^  K,  675. 
Egremonit  7  Beav.  205 ;  Forbes 
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formed  the  foundation  on  which  the  marriage  took  1866. 
place/and  on  the  faith  of  which  the  intended  husband 
acted.  He  represented  that  he  had  settled  the  Wraxall 
estate,  worth  40,000/.  a  year,  whereas  he  had  only 
settled  a  portion  of  it,  and  its  value  was  considerably 
less.  In  such  cases,  the  Court  has  always  held,  that  the 
fother  is  bound  by  his  representations,  and  must  make 
them  good;  Hammersley  v.  De  JBieZ(a);  Money  v. 
Jorden  (b) ;  Bold  v.  Hutchinson  (c).  In  Berrufotd  v. 
MUward  (d),  the  mortgagee  was  present  while  a  mort- 
gagor was  in  treaty  for  his  son's  marriage,  and  fraud  u» 
lently  concealed  his  mortgage  on  the  estate  then  settled. 
He  was  postponed  to  the  objects  of  the  marriage  settle- 
ment. 

Secondly,  the  5,000/.  was  the  debt  of  John  Stein 
himself,  for  which  he  and  his  personal  estate  were  pri- 
marily liable.  The  deed  of  1844  merely  created  a  se- 
curity for  it,  and  his  personal  estate  still  remained  the 
primary  fund  for  its  payment.  When  the  debt  was 
paid  off  by  the  debtor,  the  charge  fell  with  it,  and  could 
not  be  kept  alive.  There  could  be  no  charge  where 
there  was  no  debt.  Vandeleur  v.  VandeUur  is  inappli- 
cable to  this  case,  for  there  the  debt,  in  question  on 
the  appeal,  remained  unpaid,  and  it  was  expressly 
''declared  and  agreed,  by  and  between  the  parties," 
that  the  estate  should  be  primarily  charged.  If  the 
6,000/.  had  not  been  paid  at  the  death  of  John  Stein^ 
bis  personal  estate  would  be  the  first  fund  to  resort  to 
(or  its  payment.  The  charge  therefore  is  merged  in  the 
estate,  for  the  benefit  of  the  parties  entitled  thereto ; 
Johnson  v.  Webster  (e).     In  confirmation  of  this,  it  is 

to 

(a)  12  CI.  if  Fin.  49;  3  Ban.  (e)  20  Beav.  250. 

469.  {d)  2  Atlum,  49. 

(6)  15   Bern.  372 ;  2  De  G.         (e)  4  De  G.  Mac  if  O.  474. 
Mae.  if  G.318;  5  H.  of  Ldt. 
Cos.  185. 
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185d.  to  be  oboervad,  that,  oo  thai  assomptioB,  the  wtateiacnt 
of  John  SiOMf  oo  his  daughter's  marriage,  was  strictly 
tfoe;  batifDoty  tbeie  was  a  fraod  committed  on  the 

Srsia.  hnsband  by  the  misrepreseatatioo.  The  Court  would 
lean  to  the  fimner  asstunptiooy  rather  than  impute  a 
wil&l  misrepreseoiatioo. 

Mr.  JBcrrett,  for  other  parties. 

The  Mastbb  of  the  Bous. 

There  are  two  distinct  and  sqmrate  questions  in  this 
case ;  one,  upon  the  promise  alleged  to  have  been  made 
by  the  testator  on  the  marriage  of  his  daughter ;  the 
other,  upon  the  construction  of  the  deed. 

No  person  has  felt  more  strongly  than  I  have  done 
the  necessity  of  enforcing  the  equity,  which  I  hold  to  be 
founded  on  one  of  the  most  valuable  principles  which 
this  Court  administers,  of  compelling  a  man  to  make 
good  his  words ;  and  that,  if  a  person  says  something 
or  does  something  which  is  equivalent  to  it,  in  order 
to  induce  another  to  do  a  particular  act,  he  shall  be 
held,  at  the  instance  of  those  who  have  acted  on  the 
faith  of  those  representations,  bound  to  make  good  that 
which  he  has  said  or  induced  them  to  believe.  But 
the  difficulty  I  have  in  this  case  is  this: — ^the  repre- 
sentation made  by  the  testator  was  in  a  letter  written  to 
his  daughter,  and  the  burden  of  proof  lies  on  Mrs. 
Maskell  to  shew  the  contents  of  this  letter.  Now,  it 
is  a  very  different  thing  to  produce  the  letter  itself  and 
to  give  parol  evidence  of  its  contents,  for  a  very  slight 
variation  in  expression  would  make  a  very  considerable 
difference  in  its  effect.  What  had  occurred  was  this  : — 
the  testator  had  settled   his    Wraxall  estate  on  hi^ 

daughter 
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dftoghlcr  and  her  isBue,  Babject  to  a  eharge  of  6,000/.  1856. 
When  hiB  daughter  applied  to  him  for  his  approval  of 
her  taarriage  with  Mr.  Mashell^  he  writea,  in  answer,  a 
latter  U:>  he  shewn  to  the  intended  bnsband,  in  which  he 
^ays,  (aecordJng  to  the  statement  now  g^  ven  of  the  eoor 
tents  of  that  letter,  which  is  not  itself  produced,)  ^'  I  am 
not  aUe  to  do  mare  for  yo«  than  I  hare  done,  I  have 
already  stfttied  my  WraxiaU  estate  upon  you." 

Now  I  9m  by  no  means  clear  that  the  principle  of 
t|pe  oases  from  At/uns,  where  a  man  concealed  the 
eidstence  of  «  debt,  wj)ich  could  hy  no  possibility  have 
been  known  to  the  person  >i;dio  acted  on  such  assertion 
except  through  the  repvesentation  of  the  creditor,  applies 
to  this  particular  case,  where,  in  fact,  a  knowledge  of 
the  contents  of  the  settlement  might  have  been  obtained, 
by  requiring  its  ]Mrodaction  or  asking  leave  to  examine 
it.  It  is  also  very  possible,  that  a  very  sl^ht  qualification 
of  expression  might  have  given  notice  of  the  existing 
charges  on  this  property,  and  of  the  representation 
being  literajly  and  precisely  true  to  the  extent  to  which 
the  testator  stated  it. 

I  also  entertain  considerable  doubt,  whether,  in  fact, 
the  marriage  -did  take  effect  upon  the  faiih  of  that  letter. 
If  it  did,  I  do  not  understand  why  the  letter  itself 
should  have  been  destroyed.  It  is  stated  to  have  been 
destroyed  from  a  laudable  motive,  because  the  husband 
and  daughter  did  not  wish  to  keep  alive  anything  that 
looked  like  a  coolness  on  the  part  of  her  father  on  the 
occasioB  of  her  marriage.  But  this  is  not  like  a  case  in 
wbidi  a  father  has  made  a  representation  as  an  induce- 
ment for  the  marriage,  and  on  the  faith  of  which  the 
marriage  is  to  take  place,  nor  a  case  where  the  in- 
tended husband  is  induced  to  enter  into  a  marriage  con- 
tract 


Jamuov 
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1856.  tract  by  reason  of  something  which  the  father  has  done 
or  has  said  he  intended  to*  All  that  the  father  is  allied 
to  have  said  he  intended  to  do  is  this : — **  I  neither  ap- 

Stbiv.  prove  nor  disapprove  of  the  marriage,  I  shall  do  nothing 
more  than  I  have  already  done  for  my  daughter,  I 
have  already  settled  my  Wraxall  estate  upon  hen"  It 
appears  that  the  estate  really  stood  settled  on  the 
daughter,  subject  to  a  subsisting  charge.  It  is  therefore 
difficult  to  say,  that  this  was  a  representation  made  by 
the  father,  to  induce  the  husband  to  enter  into  the  mar- 
riage contract,  or  one  on  the  faith  of  which  the  marriage 
took  place.  I  think,  therefore,  that  those  cases  do  not 
apply ;  and  that,  the  burden  of  proof  being  upon  Mr.  and 
Mrs.  Maskell,  to  establish  that  such  a  representation 
was  made  and  that  the  marriage  took  place  on  the  faith 
of  it,  the  evidence  before  me  does  not  establish  those 
facts,  so  as  to  enable  me  to  decree  a  specific  performance 
of  it,  or  to  compel  the  father  to  make  good  that  alleged 
representation. 

Upon  the  construction  of  the  deed  itself,  my  opinion 
is  also  against  Mrs.  MaskelL  The  case  is  this : — When 
John  Stein  executed  it,  in  September,  1844,  he  owed 
Ann  Stein  6,000/.  on  simple  contract.  He  thereupon 
gives  her  a  security,  charge  or  mortgage  on  this  pro- 
perty. This  differs,  in  no  other  respect,  from  the  case 
of  any  other  owner  of  an  estate  giving  his  creditor  a 
security  upon  his  property.  It  is  true  that  an  additional 
security  was  given  to  Ann  Stein,  whose  claim  was  until 
then  against  the  father  personally,  but  that  may  be  said 
in  every  case  where  the  money  is  not  advanced  at  the 
time  the  mortgage  is  executed ;  and  yet  I  am  not  aware 
that  different  rights  or  equities  exist,  where  the  money 
is  advanced  previously  to  the  date  of  the  mortgage, 
from  those  where  it  is  paid  simultaneously  with  it  and 

forms 
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forms  part  of  the  same  transaction.  Here  a  gentleman,  1866. 
owing  this  moneyi  thought  fit  to  secure  it  on  his  estate 
in  the  first  instance,  and  then  to  settle  the  estate  on 
himself  for  life,  with  remainder  to  his  daughter  and  her 
issue.  Some  time  afterwards  he  pays  off  the  debt,  but 
thinks  fit  to  keep  the  charge  alive  by  an  express  de- 
claration in  a  deed  executed  by  him.  In  what  respect 
does  this  differ  from  the  case  of  a  stranger  paying  off  a 
charge  and  taking  an  assignment  of  it  (a)?  The  testator 
puts  himself  in  the  situation  and  position  of  the  mort- 
gagee, the  charge  remains  subsisting  and  is  part  of  his 
personal  estate,  and  it  is  impossible  for  this  Court  to 
hold,  that  a  charge  affecting  the  corpus  of  the  estate  is 
merged  in  the  estate  of  the  tenant  for  life. 

I  think,  therefore,  that  this  is  a  subsisting  charge  on 
the  estate. 

(a)  See  Nod  ▼.  Noel,  1 2  Pricet      ^^  ▼•  BogaUf  JJL  Sf  Goo,  {Ump, 
213;  Sugd.  LawqfPn^tyfl23 ;      Sugdcn)  231. 
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M'y  28.  HONEYMAN  ».  MARRYAT. 

June  1. 

When  an  offer  fTlHIS  was  a  suit  for  the  specific  performance  of  a 
madrby^the  contract  for  sale  of  some  freehold  property  at 

owner  to  sell      VTimbUdonj  belonging  to  the  Defendant.    The  contest 

an  estate  on  .      , 

specified  termsy  was,  whether  any  binding  contract  had  been  entered 

*"^  ^*!!V"  i°^o*  that  alleged  by  the  bill  being  founded  on  a  cor- 
uncondition-  '  .  v\    • 

ally  accepted,    respondence  which  had  taken  place  between  the  rlain- 

2j  wnt*r^^^"  ^»^«  solicitor,  on  the  one  hand,  and  the  Defendant's 
which  neither   agent  and  solicitor,  on  the  other. 

party  can  vaiy, 
out  the  owner 

is  entitled,  at        f^g  property  having  been  advertised  for   sale  by 

any  time  be-,**^*'  °  «-- 

fore  his  offer  private  treaty,  by  dn  estate  &gent  employed  by  the 
Suivdral'*^'  Defendant,  the  Plaintirs  solicitor,  on  the  3rd  6t  March, 
cepted,  to  add    1865,  wrote  to  such  agent  as  follows : — 

any  new  terms 
to  his  pro- 
posal. If  these  "  Wimbledon  House  Estate. 

be  refused,  the  .  i  i. 

treaty  is  at  an  "  i  yesterday  went  over  this  property  with  a  chent 
^^n^i.  .-     r    of  mine,  and  he  has  instructed  me  to  make  you  an 

The  time  for                  '  -^ 

paying  the  de-  offer,  amounting  to  25,000/.,*'  &c '^  Should  you 

made'an^*-*  feel  disposed  to  fall  in  with  his  views,  on  hearing  from 
sential  term  you  to  that  effect,  I  Will  immediately  put  myself  in 
into  a  contract  communication  with  you  as  to  the  purchase.    I  shall  feel 

for  sale  of  an  obliged 

estate.  ^ 

The  Plaintiff's  solicitor  wrote  to  the  Defendant's  agent,  that  he  was  instructed  to 
make  him  an  offer  of  25,000/.  for  the  purchase  of  his  estate.  The  Defendant's  agent 
wrote,  in  answer,  that  he  was  authorized  to  accept  the  offer,  **  subject  to  the  terms  of 
a  contract  being  arranged"  between  the  two  solicitors.  Held,  that  this  was  not  a  con- 
cluded contract 

In  the  above  case,  the  owner's  solicitor  sent  the  draft  of  an  agreement  for  the 
perusal  of  the  purchaser's  solicitor,  which,  amongst  other  stipulations,  required  a 
deposit  of  1,500/.  to  be  paid  down.  This  term  was  objectea  to,  and,  after  some 
delay,  and  before  the  Plaintiff  had  acceded  to  it,  the  Defendant  required  it  to  be  paid 
and  the  agreement  signed  before  a  given  day,  or  the  treaty  to  be  at  an  end.  This 
was  not  complied  with,  but  an  offer  was  subsequently  made  to  sign  the  agreement  and 
pa^  the  deposit  required,  which  was  refused.  Held,  that  there  was  no  contract  that 
this  Court  could  enforce. 
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obliged  by  your  giving  me  m  aniwer  at  your  eaiiiesi       18fi& 


conveoience.'' 


On  tbe  4lh  of  April,  Ihe  DofeodaDt's  agent  sdnt  tktf  MkMtAi^ 
following  answer : — '*  Mr.  Marryat  has  authorized  ua 
to  accept  the  offer  made  on  behalf  of  your  client, 
Mubject  to  ike  terms  of  a  contract  being  carranged  between 
kh  solicitor  and  yourself,  Mr.  Marryat  requires  a  de*^ 
posit  of  from  1,200/.  to  1,600/.,  and  the  purchase  to  bd 
completed  at  Midsummer-day  next."  On  the  next  day^ 
the  Defendant's  solicitor  sent  to  the  Plaintiff's  solicitor 
a  draft  agreement  for  the  sale  of  the  estate^  for  his 
perusal.  This  purported  to  be  made  between  the  De-^ 
fendant  of  the  one  part,  and  a  blank  was  left  for  thd 
name  of  the  purchaser  oti  the  other  part.  It  purported 
to  contract  to  sell  tbe  property  for  26,000/<,  whereof  a 
deposH  of  ]  ,500/.  was  payable  at  the  date  of  the  con" 
irecti  and  it  contained  special  conditions  as  to  title,  &c./ 
and  prorided  for  the  comt)letion  on  the  24th  of  Jtme. 

The  draft  not  having  been  returned,  the  Defendant's 
solicitor,  oh  the  14th  of  Aprils  wrote  as  follows  s — 
''  Mr.  Marryat  cannot  allow  the  matter  to  stand  open« 
The  contract  muat  be  signed  and  deposit  paid^  or  tbe 
treity  be  at  an  end." 

On  the  20th  of  April,  the  draft  was  returned  ap- 
proved of,  but  with  two  alterations ;  one  by  which  the 
deposit  was  reduced  fVom  1,500/%  to  1,200/.,  and  another^ 
which  it  was  stated  was  afberwarde  abandoned. 

On  the  21st  of  AprU^  tbe  Defendant's  solicitor  wrote 
to  the  Plaintiff's  solicitor  as  follows  :-^'<  Mr.  Matrpai 
is  much  surprised  at  the  delay  which  has  taken  place 
in  settling  the  agreement  for  the  purchase  of  this  estate^ 
and  he  has  instructed  me  to  inform  you,  on  behalf  of 

your 
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1855.       your  client,  that  unless  the  agreement  is  completed  and 
deposit  paid  on  or  before  Tuesday  next  (a),  at  one 
o'clock  p.  m.,  for  which  purpose  he  will  attend  here  on 
Maeryat.     that  day  and  timci  be  shall  consider  the  treaty  at  an 
end/' 

On  the  23rd  of  April,  the  Plaintiff's  solicitor  in 
answer  stated,  that  as  bis  client  had  left  town  it  would 
be  impossible  to  complete  on  the  next  day,  as  suggested, 
and  asking  to  put  off  the  appointment. 

The  Defendant's  solicitor,  on  the  26th  of  April,  wrote 
to  the  Plaintiff's  solicitor  as  follows : — **  I  am  instructed 
by  Mr.  Marryat  to  give  you  notice,  that  he  will  attend 
here  to-morrow  (&),  at  one  o'clock,  when,  on  payment 
of  the  sum  of  1,600/.,  he  will  be  prepared  to  enter  into 
a  contract  for  sale  of  this  property,  and  that  if  your 
client  does  not  pay  the  deposit  and  enter  into  a  contract 
for  the  purchase  at  that  time,  he  will  consider  the  treaty 
at  an  end." 

The  Plaintiff's  solicitor,  in  a  letter  to  the  Defendant's 
solicitor,  on  the  26th  of  April,  stated,  '^  Before  this 
agreement  is  signed,  there  is  a  question  to  be  settled  as 
to  the  amount  of  the  deposit,  and  on  which  I  must  first 
take  my  client's  views." 

On  the  same  day  (26th  of  April),  the  Defendant's 
solicitor  wrote  as  follows : — ''  Mr.  Marryat  declines 
to  enter  into  a  contract  for  the  sale  of  the  property 
without  payment  of  a  deposit  of  1,6002.  In  conse- 
quence of  your  letter,  Mr.  Marryat  has  appointed  to 
call  here  to-morrow  (c),  on  his  return  from  the  city, 
at  3*30;  and  unless  your  client,  or  some  person  on 
bis  behalf  duly  authorized,  meets  him  here,  at  that 

time, 

(«)  The  24th  of  Apnl.        (6)  The  26th.        (e)  27th  of  A^il. 
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time,  and  pays  the  deposit  and  signs  the  contract,  1856. 
Mr.  Marryat  will  instruct  Messrs.  Snell  k  Co.  to 
proceed  to  the  sale  of  the  property."  Before  sending 
this  letter,  the  Defendant's  solicitor  received  a  letter  Marrtat. 
from  the  Plaintiff's  solicitor,  offering  to  pay  the  deposit 
of  1,500/.  any  day  after  Wednesday  next  (a),  whereupon 
the  Defendant's  solicitor  added  a  postscript  to  his  letter 
of  the  26th,  as  follows : — "  P.S.  Since  writing  the 
foregoing,  I  have  received  your  letter  of  this  day.  I 
beg  to  say  that  Mr.  Marryat  will  not  allow  this 
matter  to  remain  in  its  present  unsettled  state  until 
after  Wednesday  next  (a),  and  that  he  requires  the  terms 
before  stated  to  be  carried  out."  On  the  same  day 
(26th  of  April)  the  Plaintiff's  solicitor  wrote  to  say 
that  his  client  would  not  be  prepared  to  pay  the  deposit 
until. next  week,  and  offering  to  pay  the  1,500Z.  any 
day  after  Wednesday  next  (a),  and  asking  for  the  en- 
grossment, so  that  he  might,  in  the  meantime,  get  it 
executed. 

The  Plaintiff  did  not  pay  the  deposit  of  1,600Z.  on 
the  27th  of  April,  but  on  the  following  day  (28th)  his 
solicitor  again  wrote  and  offered  to  sign  the  agreement 
and  pay  the  1,500/. -deposit  any  time  aft;er  Wednesday 
(2nd  of  May).  The  Defendant,  however,  insisted  that 
the  treaty  was  at  an  end,  and  declined  to  renew  it.  The 
Plaintiff  afterwards  (on  the  5th  of  May)  tendered  the 
1,500/.,  and  offered  to  sign  the  agreement,  but  this 
also  was  refused,  and  he  filed  this  bill  for  specific  per- 
formance, alleging  a  contract  to  the  above  effect. 

To  this  bill  the  Defendant  put  in  a  general  demurrer. 

Mr.  Roupell  and    Mr.  Haynes,  in  support  of  the 

demurrer. 

Mr. 

(a)  Viz,,  after  the  2nd  of  May^ 
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i85^.  Mr.  jR.  Palmer  and  Mr.  Marris,  in  gappotl  of  the 

bilL 


Mr.  Ratqmtt,  in  reply. 

Huddlesian  ▼.  Briscoe  (a) ;    Hyde  v.    Wrench  (fi)  ; 
Ridgway  ▼•  WkaTUm{c)^  were  cited. 


HdMETltAN 
MARRTAt. 


Jttne  1.  The  Masthb  of  ^Aa  Rolls. 

The  question  on  this  demurrer  is,  whether  the  Plains- 
tiff  is  entitled,  against  the  Defendant,  to  the  specific 
performance  of  a  contract  for  the  sale  of  a  house  and 
grounds  at  WimlUdon. 

The  contract  alleged  by  the  bill  consists  of  certain 
letters  written  by  the  agents  of  the  parties.  The  first 
letter  was  written  from  the  agent  of  the  Plaintiff  to  the 
agent  of  the  Defendant,  in  these  terms  :-^*'  I  yesterday 
went  orer  this  property  with  a  client  of  mine,  and  he 
has  instructed  me  to  make  you  an  offer  amounting  to 
26,0002.,  &c.  Should  you  feel  disposed  to  fall  in  with 
his  view,  on  hearing  from  you  to  that  effect,  I  will  im« 
mediately  put  myself  in  communication  with  you  as  to 
the  purchase.'' 

On  the  following  day,  the  agent  of  the  Defendant 
wrote  this  letter : — "  We  have  received  your  letter  of 
the  3rd  instant,  which  we  have  communicated  to  Mr. 
Mcaryat^  and  he  has  authorized  us  to  accept  the  offer 
made  on  behalf  of  your  client,  subject  to  the  terms  of 
a  contract  being  arranged  between  his  solicitor  and 

yourself. 

(a)  11  Fet.  583-fi91.  (c)  3  Be  G.  M.  ^  G.  pp.  677, 

(6)  3  Bmv.  334.  693. 
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yotir&df.     Mr.  Marryat  requires   a  deposit  of  from        1855« 
1,200/.  to  lySOO/.,  and  the  parchase  to  be  completed  at 
Midgummer-day  next'* 


HONBTKAK 


There  can  be  no  question  with  respect  to  the  rules 
upon  which  this  Court  acts  in  these  cases,  and  I  am  of 
opinion,  that  if  the  words,  ''  subject  to  the  terms  of  a 
contract  being  arranged  between  his  solicitor  and  your- 
self," had  been  omitted  from  this  letter,  these  two  letters 
would  together  have  formed  such  a  complete  and  perfect 
contract  as  this  Court  would  have  enforced.  But  Mr. 
Marryatj  as  he  was  entitled  to  do,  would  not  enter  into 
any  agreement,  except  ''  subject  to  the  terms  of  a  con- 
tract being  arranged  between  his  and  the  PlaintiflTs  soli- 
citor." In  my  opinion,  this  is  rather  a  contract  to  enter 
into  a  contract,  of  which  three  of  the  terms  were  spe- 
cified, that  is  to  say,  the  amount  of  purchase«money, 
the  time  when  the  contract  should  be  completed,  and 
the  amount  of  the  deposit,  and  that  the  rest  of  the  con- 
tract was  to  be  made  the  subject  of  future  communica- 
tion between  the  parties  themselves.  I  do  not  consider 
it,  as  has  been  argued  before  me,  in  the  light  of  a 
counter  proposal,  but  more  properly  in  the  light  of 
a  contract  to  enter  into  a  contract,  with  respect  to 
which  the  Defendant  submitted  to  be  bound  by  three 
of  the  terms,  and,  with  respect  to  the  remainder  of  the 
terms,  they  are  to  be  settled  by  future  arrangement,  and, 
if  they  could  be  agreed  on,  then  the  contract  was  to  be 
a  valid  contract. 

On  the  following  day,  the  solicitor  of  Defendant 
seat  certain  proposals,  for  the  purpose  of  completing 
the  remainder  of  the  contract,  consisting  of  nine 
different  items,  defined  in  the  draft  **  Memorandum 
of  an  Agreement,"  which  purported  to  be  made  be*** 
tween  the  Defendant  on  one  part,  and  leaving  a  blank 

c2  for 
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for  the  name  of  the  Plaintiff  (whose  name  had  not 
been  communicated  to  the  Defendant)  on  the  other. 
If  upon  these  terms  being  received  by  the  Plaintiff,  he 
or  his  agent  had  written  ''  I  agree  to  and  approve  of 
these  terms,  and  I  am  ready  immediately  to  execute  the 
contract,"  then,  in  my  opinion,  there  would  have  been 
a  binding  and  complete  contract  between  both  parties. 
But  that  was  not  done,  and  the  question  here  is,  whe- 
ther, until  the  contract  had  been  completed,  and  the 
terms  of  the  contract  finally  settled  between  both  parties, 
it  was  not  open  to  either  of  them  to  make  a  stipulation 
as  to  the  deposit  payable,  in  addition  to  and  beyond 
that  which  had  been  at  first  specified. 


Now  if  I  am  right  in  the  view  I  take  of  this  case, 
that  these  two  letters  constituted  a  contract,  of  which 
some  of  the  terms  were  fixed  and  the  others  remained 
to  be  settled,  then  it  follows  that  the  remaining  terms 
of  the  contract  were  to  be  treated  exactly  in  the  same 
view  as  if  that  had  constituted  the  first  communication 
between  the  parties. 


I  apprehend  it  is  quite  clear,  that  if  the  owner  of  a  pro- 
perty writes  to  another  person  and  states  to  him, ''  I  am 
willing  to  sell  my  estate  to  you  for  25,000/.,"  with  cer- 
tain other  specified  terms,  and  the  person  to  whom  that 
communication  is  addressed  writes  back  in  return,  *'  I 
accept  your  offer,"  without  more,  that  binds  both  par- 
ties, and  neither  party  is  at  liberty  to  add  to  or  qualify 
the  terms  of  the  contract.  But  if  before  the  answer  is 
sent  the  owner  says,  I  omitted  something  which  I  con- 
sider essential,  and  I  desire  that  it  shall  be  one  of  the 
terms  of  the  contract  to  be  entered  into  between  us, 
he  is  at  full  liberty  to  do  so,  and  has  full  power  to  vary 
his  proposal,  at  any  time  until  it  has  been  actually 
accepted ;  and  if  this  offer  is  not  accepted,  but  the 

person 
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person  to  whom  it  is  addressed  refuses  the  contract,  the        1855. 

matter  is  then  at  an  end,  and  it  is  no  longer  in  his 

power  to  accept  the  offer  at  a  later  period,  if  he  should 

be  disposed  to  do  so,  for  the  treaty  is  then  at  an  end.         Marryat. 

What  afterwards  occurred  in  the  present  case  is 
this: — The  draft  agreement  was  sent  on  the  5th  of 
April;  a  considerable  time  elapsed  before  any  steps 
took  place,  and  very  little  that  is  material  passed  in  the 
interval  before  we  get  to  the  2l8t  of  Aprils  further  than 
this : — that  the  solicitor  of  the  Defendant  complains  of 
the  delay,  and  states  that  he  cannot  allow  the  matter  to 
stand  open.  On  the  21st  of  Aprils  the  Defendant's  soli- 
citor writes  a  letter  to  the  Plaintiff's  solicitor,  complain- 
ing of  the  delay  which  had  taken  place  in  settling  the 
agreement,  and  informing  him  that  unless  the  agree- 
ment is  completed  and  deposit  paid  on  or  before  Tuesday 
next,  Mr.  Marryat  will  consider  the  treaty  at  an  end. 
The  21st  of  April  was  a  Saturday,  and  the  day  fixed, 
being  the  Tuesday,  was  consequently  the  24th  of 
April, 

Now  I  consider  this  analogous  to  the  introduction 
of  a  new  term  into  the  contract  It  is  saying,  ''  I  re- 
quire the  deposit  to  be  paid  on  or  before  a  particular 
day."  The  Defendant  was  undoubtedly  at  liberty,  in  my 
opinion,  to  make  that  a  term  of  the  original  contract, 
nor  can  I  see  any  difference  between  the  making  that  a 
term  of  the  original  proposal  and  introducing  it  subse- 
quently. The  contract  which  he  suggests  and  proposes 
is  an  offer  to  this  effect : — I  am  willing  to  sell  my  estate 
to  you  for  25,000Z.  on  your  paying  a  deposit  of  1,500/. 
[JTtf  Honor  here  recapitulated  shortly  the  special  terms 
in  the  draft  agreement.']  All  these  are  various  terms  of 
the  contract  which  he  suggested,  and  if  he  had  added 
to  those,  **  the  deposit  must  be  paid  on  or  before  the 

24th 
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186S.  <24th  of  April"  that  would  have  been  as  perfectly  good 
and  valid  as  any  one  of  the  other  4enns  sped&ed  in  the 
draft  contract.  If  any  one  of  those  terais  had  been 
Maektat.  omitted  jrom  the  first  proposal,  he  might,  in  my  opi* 
nion,  have  afterwards  introduced  them,  at  any  time 
before  the  Plaintiff  had  given  an  unqualified  acoeptance 
of  the  terms  of  the  original  proposal.  Suppose,  for 
instance,  there  had  been  omitted  from  the  ooniract  a 
stipulation  that  the  purchaser  should  not  inquire  into 
the  identity  or  title  of  a  little  patch  of  copyhold  land, 
consisting  of  a  rood  or  two  roods  in  the  middle  of  the 
property,  and  before  the  offer  had  been  accepted  by  the 
Plaintiff,  the  Defendant  had  said,  he  had  omitted,  etth^ 
from  forgetfuloess  or  otherwise,  to  include  in  the  terms 
of  the  contract  .this  stipulation : — that  you  should  not 
inquire  into  the  title  or  identity  of  that  bit  of  land;  I 
apprehend  it  would  have  been  perfectly  open  to  him  to 
do  so,  and  that  the  Plaintiff,  who  would  have  been  at 
full  liberty  to  have  accepted  the  original  offer  before, 
was  bound)  after  the  addition  had  been  made,  either  to 
accept  the  offer  with  the  additional  term  introduced  into 
it,  or  to  reject  it  altogether.  I  consider  a  stipulation 
for  the  payment  -of  the  deposit  money  at  a  particular 
time  exactly  in  the  same  point  of  view,  and  ihat  the 
Defendant  was  at  liberty  to  introduce  it  at  any  time 
before  the  offer  had  been  accepted  by  the  Plaintiff. 
The  answer  to  the  letter  of  the  21st  was  this: — "  I 
have  introduced  one  or  two  alterations  into  the  contracjt 
for  your  dient's  conaidenKtionj  but  it  is  not  possible  for 
us  to  coo^plete  by  Tuesday 9'*  therefore  the  time  is  €X<- 
tended  by  Mr«  Marryaf$  solicitor  to  Wednesday  (the 
25th);  and  on  that  day  (the  2&th)  he  writes  to  the 
Plaintiff's  solicitor,  *^  I  am  instructed  by  Mr.  Marryat 
to  give  you  notice,  that  he  will  attend  here  to-morrow 
at  one  o'clock,  when  on  payment  of  the  sum  of  1,500/. 
be  will  be  prepared  to  enter  into  a  contract  for  the  sale 

of 
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of  this  propertyi  and  that  if  your  client  does  not  pay       1866« 
the  deposit  and  enter  into  a  contract  for  the  purchase 
at  that  time,  he  will  consider  the  treaty  at  an  end." 


UoNBYlfAX 

o. 
Makryat. 


There  certainly  was  no  concluded  contract  at  that 
time,  for  up  to  that  time  (the  25th  o( April)  the  terms 
sent  by  Mr.  Marryat,  and  which  were  to  be  settled  be- 
tween the  parties  and  to  form  a  portion  of  the  contract, 
had  not  been  agreed  to  or  approved  of  by  the  Plaintiff 
or  his  solicitor.  [His  Sonar  next  referred  to  the  subte' 
quent  proceedings: — The  extension  of  the  time  for  pay^ 
ing  the  deposit  to  the  26M,  and  afterwards  the  27th  of 
April;  the  counter  proposal  of  the  Plaintiff  on  the 
26th  to  pay  it  after  Wednesday  the  2nd  of  May  ;  the 
refusal  of  the  Defendant's  solicitor  to  concur  therein ; 
the  defauU  of  payment  on  the  27th  of  April,  the  subse^ 
quent  declartUian  of  the  Defendant's  solicitor  on  the 
2%thf  that  he  considered  the  treaty  at  an  end;  and  the 
tender  and  refusal  on  the  5th  of  May  ;  and  he  proceeded."} 

Now  the  question  really  is,  whether  in  that  state  of 
circumstances  the  contract  was  ever  concluded  ?  What 
I  have  already  stated  shews,  that  in  my  opinion,  it  was 
not,  and  that  it  was  open  to  either  side,  consistently 
with  the  terms  already  agreed  upon  by  the  two  first 
letters,  to  add  fresh  stipulations  to  the  proposed  con- 
tract, until  the  terms  proposed  by  either  side  had  been 
definitively  accepted  by  the  other.  Mr.  Marryai  did 
propose  and  insist  on  a  term  to  be  added  to  the  con- 
tract, which  was  not  agreed  to  or  accepted,  and  which 
it  has  now  become  impossible  to  comply  with.  If  the 
term  had  been  an  unreasonable  one,  if  it  had  been 
one  that  had  been  manifestly  made  for  preventing  the 
contract  being  entered  into,  then  a  different  view  of 
this  case  might  have  arisen,  which  at  present,  in  my 
opinion,  it  does  not  admit  of.    The  inspect  of  the  case 

would 
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would  then  bave  been  changed,  and  might  have  been 
difierent  from  what  it  appears  at  present. 

The  case  is  complicated  from  this  circamstance : — 
that  the  term  relates  to  the  time  when  the  deposit  money 
shall  be  paid,  and  the  Court  of  Chancery  does  not, 
except  in  very  special  cases,  allow  time  to  be  of  the 
essence  of  the  contract  (a).  Bat  the  distinction  between 
this  case  and  the  cases  which  relate  to  time  being  of 
the  essence  of  the  contract  is  this  : — ^that  in  the  latter 
cases  there  is  a  concluded  agreement,  a  contract  actu- 
ally entered  into,  and  then  the  Court  considers  it  in- 
equitable that,  by  reason  of  a  slight  delay,  one  party 
to  the  contract  should  not  have  the  benefit  of  that 
for  which  he  has  contracted.  But  that  is  a  totally 
different  matter  from  this : — whether  a  person  is  not 
at  liberty  to  make  a  contract  in  which  time  shall  be 
introduced  as  one  of  the  terms  of  the  contract?  I  look 
at  it  exactly  in  this  point  of  view,  as  if  Mr.  Marryat 
had  said,  **  1  require,  as  one  of  the  terms  of  the  con- 
tract, that  the  deposit  shall  be  paid  on  or  before  the 
24th  or  25th  of  April^  and  the  opposite  party  had 
said,  ''  I  agree  to  all  the  terms  of  the  contract  except 
that,  for  I  shall  not  be  able  to  pay  the  deposit  within 
that  time,  I  shall  not  be  able  to  pay  it  until  the  3rd  of 
Mayy  The  question  is,  whether  under  those  circum- 
stances, Mr.  Marryat,  under  the  terms  of  these  first 
two  letters,  would  have  been  bound  to  enter  into  such 
a  contract.  I  am  of  opinion  that  he  would  not ;  and 
whatever  might  be  the  effect  of  such  a  contract  when 
once  entered  into,  to  say  that  he  should  not  be  allowed 
to  insist  on  such  a  stipulation  forming  part  of  the  con- 
tract)  would  be  going  far  beyond  any  of  those  cases  in 
which  the  Court   has   regarded   time  as  not  of  the 

essence 

(a)  Parkin  v.  Thorold,  16  Bern.  59. 


HONEYMAN 
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essence  of  the  contract.  It  woald  go  to  this  extent,  1855. 
that  a  person  might  not  contract  that  time  should  be 
of  the  essence  of  the  contract.  In  my  opinion,  this 
agreement  was  not  concluded ;  this  was  a  term  which  Marryat. 
he  chose  to  have  added,  which  was  not  an  unreasonable 
term,  and  was  not  introduced  for  the  purpose  of  making 
it  impossible  for  the  other  party  to  enter  into  the  con- 
tract. My  opinion  is,  therefore,  that  there  was  no 
concluded  agreement  between  both  parties,  and  that 
this  demurrer  must  be  allowed. 


Note. — An  appeal  to  the  House  of  Lords  is  pending. 


WILSON  V.  WILSON. 

June  7,  8. 

UNDER  his    marriage  settlement,  made  in   1825,  Under  his 
William  Wilson,  who  had  survived  his  wife,  had  a  S^nf/k 
life  interest  and   a   power  of  appointing  a  trust  fund  bad  a  power  of 
amongst  the  issue  of  the    marriage.    The  settlement  fund  amongst 
directed,  that  the  trust  property  should  "  after  the  death  Jj*  f!**^^^,"; 

,  By  his  will  he 

of  the  survivor  of  the  intended  husband  and  wife,  be  appointed  the 
paid  and  made  over  to  the  child  or  children  of  the  mar-  aJ^on^t  hw 
riage,  and  to  the  issue  of  such  child  or  children  who  eight  children; 
should  have  died  leaving  issue,  in  such  shares"  as  Mr.  wards posu' 
Wilson  should  appoint,  and  in  default  of  such  appoint-  P^ncd  the  pay- 

^f^        *  ^  ^^  mentofthe 

ment,  ''  then  the  same  was  to  be  divided  among  the  capital,  partly 
children  equally,  the  issue  of  such  of  them  as  should  ?^J^  *of  th  *^ 
have  deceased  being  to  draw  the  shares  which  would  children,  and 
have  fallen  to  their  respective  parents  if  living."  aftw-^the* death 

"Qy  or  marriage  of 
his  last  sur- 
^ving  unmarried  daughter,  the  unmarried  daughters  being  in  the  meanwhile  entitled 
to  the  income.    The  appointment  was  held  valid. 
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By  bis  will,  dated  in  Marek^  1853,  Mr.  Fibos,  after 
referring  to  the  power  of  appoiotmeot,  directed,  that  after 
his  **  death  the  trust  fiind  should  be  divided  among  his 
two  sons  WiUiam  and  Ciarle$f  and  his  six  daughters 
Henrietta f  Annie,  June,  Katherine,  Margaret  and  Emify, 
(the  lawfol  issue  of  any  of  whom  shall  take  the  share 
or  portion  that  would  have  &llen  to  the  parent  if  alive) 
in  equal  shares  or  one-eighth  respectively  to  each  of  such 
children  above  named,  but  in  manner  following,  viz., 
that  no  portion  of  any  such  share  shall  become  payable 
to  any  of  my  said  children  (unless  it  be  by  the  express 
sanction  of  my  executors  hereinafter  named  for  the  set- 
tlement in  life,  or  advancement  in  his  calling,  or  the 
education  of  either  of  my  said  sons)  before  such  child 
shall  have  attained  the  age  of  twenty-one  years ;  that  no 
greater  portion  than  the  half  of  such  equal  share  as 
shall  fall  to  my  daughters  shall  be  withdrawn  from  the 
hands  or  control  of  the  then  existing  trustees  or  trustee, 
or  the  executors  hereinafter  appointed,  or  shall  be  pay- 
able to  such  daughters  or  daughter,  or  their  order,  so 
long  as  any  one  or  more  of  such  daughters  shall  re^ 
main  unmarried,  and  that  the  remaining  half  share  to 
each  of  such  daughters  or  their  lawful  issue  only  on  the 
marriage  or  death  of  my  last  surviving  unmarried 
daughter ;  that  the  interest  or  income  arising  from  the 
capital  stock  or  investment  or  purchase,  remaining  under 
the  control  of  such  trustees  or  executors,  shall  be  for  the 
benefit  of  such  daughters  or  daughter  as  shall  remain 
unmarried,  and  shall  be  payable  to  them  or  her  for  their 
conjoint  or  separate  use;  that  the  portions  or  shares 
falling  respectively  to  my  two  sons  (after  deducting 
therefrom  any  sum  or  sums  that  may  have  been  raised 
or  advanced  by  the  trustees  or  trustee  for  the  time  being 
for  their  or  his  especial  use,  according  id  the  terms 
mentioned  in  such  marriage  settlement  or  in  this  my 
will)  may  be  claimed  by  them,  or  either  of  them,  to  the 

extent 
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extent  qxAj  of  three-fourths  of  such  sharee  or  portions, 
and  that  the  remaining  oue-foarth  part  shall  remain  in 
the  hands  of  such  trustees  or  executors  for  the  benefit 
of  any  such  unmarried  daughters  or  daughter,  and  shall 
become  payable  on  the  death  or  marriage  of  the  last 
of  such  unmarried  daughters.  And  I  also  will  and 
direct  that  it  shall  not  be  lawful  for  any  such  daughter, 
dying  unmarried,  to  dispose  of  the  share  or  portion 
derivable  to  her  under  the  foregoing  marriage  settle*' 
ment  or  this  my  will,  but  that  the  same  shall  remain  in 
the  hands  of  sueh  trustees  or  executors  for  the  benefit 
of  any  survivii^  unmarried  daughters  or  daughter,  and 
shall,  on  the  death  or  marriage  of  such  last-sunriving 
unmarried  daughter,  be  divisible  amongst  my  said 
children,  or  their  lawful  issue,  a^  hereinbefore  set  forth." 


S» 


W66. 


WlLAQM 

O. 
WlLBOX* 


The  testator  died  in  December,  1864,  leaving  all  the 
eight  children  surviving. 

Under  these  circumstances  a  question  was  raised 
whether  the  will  was  a  due  execution  of  the  power  of 
appointment  given  by  the  settlement,  or  a  due  execution 
so  far  as  it  directed  the  postponement  of  the  payment  of 
the  capital  of  the  trust  fund  or  any  of  the  shares 
thereof. 

The  bill  was  filed  for  a  declaration  as  to  the  lights  and 
interests  of  the  parties. 

Mr.  A  Pabwr  and  Mr.  JUilme,  for  the  Plaintiffs,  re* 
ferred  to  2  SvgdL  on  Powers  (a). 


Mr.  Sandys,  for  the  exeovferix. 


(a)  Pige  272  (7th  edit.) 


Mr. 
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CASES  IN  CHANCER^. 
Mr.  Turner,  for  the  son  Charles  Alexander  Wilson. 

Mr.  Schomberff,  for  the  trustees. 


June  8.  The  Master  of  the  Rolls. 

I  do  not  think  there  is  a  great  deal  of  difficulty  with 
respect  to  the  construction  of  this  will.  The  settlement 
appears  to  me  to  have  clearly  made  the  children  of  the 
marriage  and  the  issue  of  a  parent  who  had  died  before 
the  survivor  of  Mr.  and  Mrs.  Wilson  the  objects  of  the 
power. 

Then  Mr.  Wilson  has,  by  his  will,  expressly  professed 
to  execute  that  power,  under  which  he  had  the  power  of 
appointing  the  fund  amongst  all  the  objects  of  the  power, 
in  such  manner  and  proportions  as  he  pleased.  He 
might,  therefore,  if  he  had  thought  fit,  have  given  a  life 
interest  in  one  share  to  one,  and  the  capital  of  it  to 
another.  What  he  does  is,  to  divide  it,  in  fact,  into 
eight  shares  among  his  six  daughters  and  his  two  sons, 
and  then  he  directs  that  the  share  of  each  daughter  shall 
be  divided  into  two  parts,  and  that  one-half  shall  be 
paid  to  her  on  attaining  twenty-one  or  marriage,  and 
the  other  half  shall  be  retained  and  the  interest  applied 
for  the  benefit  of  his  unmarried  daughters,  and  upon 
the  death  of  the  surviving  unmarried  daughter,  the 
capital  of  the  fund  is  to  be  divided  among  his  children 
and  their  issue.  He  says,  *^  will  be  divisible  amongst 
my  said  children  or  their  lawful  issue,  as  hereinbefore 
set  forth."  1  think  that  is  perfectly  valid,  and  that  the 
meaning  of  it  was  to  keep  this  one-half  set  apart  for  in- 
creasing the  provision  for  the  unmarried  daughters,  and 
that  on  the  death  of  the  surviving  unmarried  daughter, 
when  that  event  occurred,  it  was  to  be  divided  amongst 

the 
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the  objects  of  the  power;  that  is  to  say^  amongst  the        1855. 
SODS  and  daughters,  or  if  there  had  been  any,  the  issue 
of  such  of  them  as  had  died  before  the  survivor  of  Mr. 
and  Mrs.  Wilsofif  which  event  did  not  occur. 

I  shall,  therefore,  make  a  declaration  to  that  effect 


LITTLEJOHNS  v.  HOUSEHOLD. 

June  21,  22. 

mHE  testator  by  his  will,  dated  in  October,  1822,  Devise  of  real 
-^  devised  a  freehold  house  to  his  three  daughters,  aaughten  for 
Cathmne,  Ann    and    Elizabeth   for    life,  and    after  11^.  aj^  after 

their  deceasa 
their  decease   to  his  three  grandchildren,    Catherine,  to  three  grand- 

Christiana  Hud  William,  their  heirs  and  assigns,  share  J^2[^°" 
and  share  alike;  and  he  authorized  his  trustees  to  convey  common  in 
and  assure  the  said  freehold  messuage  to  his  said  grand-  ^  of  either 
children,  their  heirs  and  assigns,  in  such  shares  as  afore-  o^.^he  grand- 
said.   And  in  the  event  of  the  death  of  either  of  his  said  in  the  life- 
grandchildren  in  the  lifetime  of  his  said  daughters,  then  j™®u^*^®tv 
the  testator  desired  that  the  share  of  them  so  dying  share  of  them 
should  be  transferred  to  the  survivors,  and  if  only  one  J^tranaierred" 

should  be  living,  then  to  him  or  her  so  surviving.  to  the  *<  sur- 

Yivon,    and  if 
only  one 

The  daughter,  Catherine,  survived  her  two  sisters  and  fj^o^ld  be 

®  '  .  living,  then  to 

the  three  grandchildren,  and  she  died  in  1854.  him  or  her  so 

"  surviving." 
The  survivor  of 

Christiana,  the  survivor  of  the  three  grandchildren,  the  daughters 
J-  J  ■     loco  outlived  the 

died  m  1852.  tl,„e  gnmd- 

Upon  children. 
'^        Held,  that  the 
survivorship  had  reference  to  the  death  of  the  last  tenant  for  life  and  not  to  a  survivor- 
ship between  the  grandchildren,  that  the  divesting  clause  never  took  effect,  and  that, 
on  the  decease  of  the  survivor  of  the  three  daugnteis,  the  heirs  of  the  three  grand- 
children took  as  tenants  in  common  in  fee. 
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1855.  Upon  the  death  of  the  testator's  daughter  Catlierine, 

^^"^^^■^^      the  Plaintiflr»  as  the  heir  of  Christiana^  the  surviymg 

^  grandchild)  claimed  to  be  entitled  under  the  will  and, 

Bovn^noLD.  in  the  eveuts  which  had  happened,  to  the  entirety  of 

the  freehold  house.    On  the  other  hand,  the  Defendant, 

the  heir  of  the  grand*daughter  Catherinef  claimed  to  be 

entitled  to  one-third  part  as  the  heiress  at  law  of  her 

mother. 

Mr.  Roupell  and  Mr.  W.  B.  Evans,  for  the  Plaintiff, 
contended  that  Christiana,  having  survived  the  other 
two  granchildren  of  the  testator,  became  entitled  under 
the  last  clause  of  the  will  to  the  entirety  of  the  premises ; 
Seurfield  v.  Howes  (a) ;  Antrobus  v.  Hodgson  (i) ;  and 
therefore  that  the  Plaintiff,  her  heir-at-^law,  was  now 
entitled  thereto.  They  distinguished  the  case  from  JSTor- 
tison  V.  Poreman  (c) ;  Stwrgtss  r.  Pearson  (<2). 

Mr.  R.  Palmer  and  Mr.  W.  Hetherington,  for  the 
Defendant.  The  question  is,  whether  the  words  *'  sur- 
vivors" and  **  surviving**  are  to  be  construed  as  meaning 
the  survivors  of  the  three  grandchildren  inter  se,  or 
survivors  at  the  death  of  the  last  of  the  tenants  for  life. 
The  latter  is  the  proper  construction,  for  the  death  of 
the  last  of  the  tenants  for  life  was  the  period  of  divesting 
the  estate  if  it  was  to  be  divested,  or  of  transferring  it  if 
it  was  to  be  transferred.  It  was  then  to  be  transferred, 
but  to  whom  ?  Why,  of  course  to  the  three  grandchil- 
dren. The  trustees  had  to  deal  with  the  estate  till  the 
death  of  the  last  of  the  tenants  for  life,  and  then  the 
trust  was  satisfied  and  at  an  end,  and  all  the  limitations 
as  to  survivors  were  gone,  for  there  was  no  limitation 
over.    There  is,  in  short,  a  trust,  then  a  determination 

of 

(a)  3  Bm.  C.  C.  90.  (t)  5  Vet.  207. 

(6)  16  Sim.  450.  {d)  4  Madd.  411. 
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of  that  tmsti  but  the  limitatioB  diTestiDg  the  estate  m       1855. 
favour  of  BunrivoiB  or  a  sorvivor  m  gone^  because  there      ^"^^^"^^ 
was  none  at  the  death  of  the  last  tenant  for  life.    The .        «. 
point  was  decided  in  the  case  of  McDonald  v.  Bryce{a).  HooswioLri. 
They  cited  Wate  ▼•  WaUon,  decided  recently  by  the 
Lords  Justices;    Crippg  ▼.    Wblcott(fi);    Sturge$$  V. 
J^iar9(m{e)i  WiUiam$v.Tarte{d)i  Eatanr. Barker (e); 
RoberU  ▼.  Burder  (J) ;  WogHAJfy.  Crosby {3) ;  Taylor 
▼•  Beiierky(h) ;  Harrison  ▼•  Foreman  (i). 

Mr.  PhiUipi,  for  another  Defendant,  took  no  part  in 
the  discussion. 

Mr.  RoupeU,  in  reply.  One  rule  has  been  laid  down 
in  Cripps  v.  Wolcotti^b),  and  another  in  Sturyess  v. 
PearMon{c\  and  the  question  is,  which  is  applicable  to 
thid  case.  The  survivorship  of  the  grandchildren  ought 
to  be  construed  survivorship  inter  se. 

The  Master  of  the  Rolls. 

I  think  there  is  not  much  difficulty  on  the  face  of  this 
will.  There  is  a  plain  gift  for  life  in  the  first  instance 
to  the  testator^s  daughters,  and  there  is  a  clear  vested 
remainder  to  the  three  grandchildren  as  tenants  in 
common  in  fee,  which  cannot  be  taken  away  or  divested 
except  by  express  words.  The  words  are — [His  Honor 
read  the  divestiny  clause.']  Those  being  the  words,  the 
question  is,  in  the  first  place,  when  is  the  transfer  of  the 
estate  to  take  place?  It  can  only  take  place  after  the  death 
of  the  surviving  tenant  for  life,  that  is,  after  the  death 

of 

(a)  16  Bern.  581.  (/)  2  ColL  130. 

(6)  4  Madd,  11.  (g)  2  CoU.  746. 

(e)  4  Madd.  411.  (A)  1  ColL  108. 

(d)  2  CoU.  85.  (i)  5  Vet.  207. 

(e)  2  ColL  124. 
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1856.       of  the  surviving  daughter  of  the  testator.    The  same 
^"^^^^^      period  must  be  the  time  for  divesting  the  estate,  in  case 
^  it  was  divested.    **  Surviving/'  therefore,  at  the  end  of 

iIou8£HOLD.  the  clause,  means  surviving  the  last  tenant  for  life.  The 
case  of  Cripps  v.  Wolcottf  therefore,  clearly  applies  to 
this  case,  and  this  is  made  clear  by  the  word  **  trans- 
ferred," because  there  could  be  no  transfer  till  after  the 
death  of  the  last  tenant  for  life ;  and  Sturgess  v.  Pearson 
also  applies,  for  in  that  case  the  gift  was  a  vested  in* 
terest  subject  to  be  divested  in  favour  of  survivors,  but 
none  survived,  and  therefore  there  was  no  divesting. 

Antrohus  v.  Hodgson  (a)  does  not  apply  here,  for  that 
was  a  case  in  which  the  question  arose  between  the 
survivor  and  a  residuary  legatee,  and  not  between  tho 
survivor  and  the  representatives  of  a  predeceased  le- 
gatee, the  Defendant  Hodgson  being,  in  fact,  the  repre- 
sentative of  both  children.  The  question  there  was, 
whether  the  gift  was  vested  at  all,  there  being  no  gift 
to  the  children  but  in  the  direction  to  pay. 

I  am  of  opinion  that  Sturgess  v.  Pearson  and  Cripps 
V.  Wolcott  apply,  and  that  the  word  '^  transferred''  makes 
it  quite  clear  that  the  shares  vested  in  the  grandchildren 
and  passed  to  their  representatives.  The  Plaintiff,  there- 
fore, takes  his  two-thirds,  one  as  heir  of  Christiana  and 
the  other  as  representing  William^  and  the  Defendant 
C  M.  Household  is  entitled  to  one-third. 

(a)  16  Simont,  450; 
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1865. 


FRUER  V.  BOUQUET. 

June  23,  26. 

JAMES  CASTLE,  the  testator,  by  his  will,  dated  Under  the 

in  March,  1818,  bequeathed  pecuniary  legacies  of  ^'}^^wilL4 

20L  each  to  the  wives  of  his  two  executors,  John  Agom^  c.  40,  the  gift 

bar  and  Alexander  Truss,  and  to  Agombar  himself  he  ^^  J^^  Jf  ^^ 

gave  *'  the  Bible  and  Testament  in  two  volumes ;"  but  ««««*<»  ^o«. 

^  .11  ^^^  prevent  dm 

he  made  no  residuary  bequest  taking  the  un- 

diepoted-of 
rendue  bene- 

The  testator  died  a  few  days  after,  and  the  will  was  ficially. 
proved  by  both  executors,  the  property  being  sworn 
under  600Z.  Truss,  who  was  the  acting  executor,  sur- 
vived Affombar,  Viud  died  in  September,  1851,  having  by 
his  will  bequeathed  his  residuary  personal  estate  to  three 
charities,  and  appohited  the  Defendants  Bouquet  and 
Clements  executors. 


After  the  death  of  TVuss,  application  was  made  to  his 
executors  for  an  account  of  the  residue  of  Castle*s  estate, 
and  several  communications  took  place  between  the 
solicitors  of  the  parties,  in  consequence  of  which  search 
was  made  among  the  papers  of  Truss,  Rud  the  residuary 
account  was  found.  From  this  it  appeared,  that  the 
balance  in  hand,  after  payment  of  the  legacies,  was 
220/.  Ss.  Id.,  that  the  duty  of  10/.  per  cent,  had  been 
paid  upon  that  sum,  and  that  the  executors  intended  to 
retain  the  remainder  for  their  own  use.  It  did  not 
appear  whether  any  portion  of  the  balance  had  been 
received  by  Agombar,  whose  representative  was  not 
a  party  to  the  claim. 

The  original  claim  was  filed  in  October,  1862,  but  in 

May,  1865,  the  name  of  Rebecca  Fruer  was,  by  arrange- 

YOL.  XXI.  D  menty 
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1855.  ment|  substituted  for  that  of  the  original  Plaintiff,  the 
amended  claim  being  by  Rebecca  Fruer^  on  behalf  of 
herself  and  all  other,  if  any,  the  next  of  kin  of  the  tes- 
tator, James  Castle,  against  Bouquet  and  Clements,  for 
the  administration  of  his  residuary  personal  estate. 

The  case  having  arisen  before  the  statute  of  I  Will  A, 
c.  40,  the  question  was,  whether  the  executors  were  be- 
neficially entitled  to  the  residue,  or  took  it  as  trustees 
for  the  next  of  kin,  and  thus  involving  the  question, 
whether  the  gift  to  the  wives  of  the  executors  was  to  be 
considered  as  a  gift  to  themselves. 

Mr.  Lewis  for  the  Plaintiff.  The  case,  having  arisen 
before  the  statute,  is  governed  by  the  law  existing  prior 
thereto,  and  the  question  is,  whether  the  executors  take 
the  residue  beneficially,  or  hold  it  merely  as  trustees 
for  the  next  of  kin.  Here  the  legacies  to  their  wives 
are  in  fact  legacies  to  themselves,  and  therefore,  ac^ 
cording  to  the  authorities,  the  testator  did  not  intend 
them  to  take  the  residue  beneficially,  but  as  trustees. 
Dawson  v.  Clarke  (a);  Giraud  v.  Hanbury(b);  Mor- 
daunt  V.  Hussey  (c) ;  Petit  v.  Smith  (d) ;  Partington  v. 
Knightly{e) ;  Pratt  v.  Sladden  (/);  Russell v, Clowes (g); 
and  see  JLove  v.  Gaze  (A). 

Mr.  Roupell  and  Mr.  W.  D.  Lewis,  contri,  contended 
that  the  executors  took  beneficially,  and  cited  2  Rop. 
Leg.  (t),  and  the  cases  there  referred  to. 

Mr.  Lewis,  in  reply,  cited  Muckleston  v.  Brown  (A). 

The 

(a)  18  Vet.  254.  (/)  14  Va,  197. 

(b)  3  Mer.  150.  (g)  2  CoU.  648. 

(c)  4  Va.  117.  (h)  8  Beav.  472. 
(rf)  1  P.  Wmt.  7.  (0  Page  640  (3rd  edit) 
(«)  1  P.  H^iwj.  644.  (A)  6  yet.  64. 
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The  Mastbr  of  the  "Rous  said,  the  only  qaestion  on 
the  will  was,  whether  the  gift  to  the  wives  of  the  execu- 
tors was  a  gift  to  the  executors  themselyeSi  and  that  b^ 
would  consider  (l^e  point. 


1856. 


l%e  M  ASTBR  of  the  Rolls. 

The  question  on  this  ckim  arose  upon  the  construe^! 
tion  of  the  will  of  James  Ctutle,  in  respect  to  a  point 
which  cannot  arise  upon  any  will  made  since  Sir  JSct- 
ward  Sugden's  Act,  which  alters  the  law  with  respect 
to  the  right  of  executors  to  the  residue  undisposed  of. 
The  question  is,  whether  the  executors  take  the  residue 
undisposed  of  beneficially.  It  is  clear,  that  under  the 
old  law,  the  executors  take  everything  undisposed  of,^ 
unless  you  can  shew  on  the  will  that  that  was  not 
the  intention  of  the  testator.  The  case  of  Foster  ▼, 
Muni  (a),  in  which  Lord  Jeffries  decided,  that  where  a 
legacy  is  given  to  executors  for  their  care,  they  do  not 
take  the  residue  undisposed  of  beneficially,  but  are  trua^ 
tees  for  the  next  of  kin,  has  been  followed  since  in 
various  other  cases,  with  slight  variations.  In  this  case^ 
the  only  circumstance  to  indicate  the  intention  of  the 
testator  that  they  are  trustees  is,  that  the  testator  gives 
to  the  wife  of  each  of  the  executors  the  sum  of  20/., 
which,  it  is  contended,  is  equivalent  to  a  gift  to  the 
executors  themselves,  because,  as  they  will  be  entitled 
to  receive  and  to  give  a  discharge  for  the  legacy,  they 
will  thereby  take  an  equal  benefit.  It  seems  very  un- 
likely, if  the  testator  intended  a  benefit  to  his  executors^ 
that  he  should  not  have  given  it  to  them  distinctly.  It 
is  also  possible,  that  the  legacy  to  the  wife  might  have 
been  settled  by  the  marriage  settlement  of  the  wife,  as 

by 

(a)  1  Vernon,  473. 

d2 


JtwW. 
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by  a  covenant  therein  contained  to  settle  any  legacy 
which  might  come  to  her,  and  if  bo,  it  would  be  taken 
oat  of  the  executor's  power.  In  this  case,  the  testator 
died  in  1818,  and  the  suit  was  not  commenced  till  1854, 
thirty-six  years  after,  and  when  the  property  had  been 
enjoyed  e?er  since  by  the  executors.  I  am  of  opinion, 
that  I  cannot  now  treat  these  legacies  to  their  wives  as 
legacies  to  themselves;  the  interest  is  separate  and 
distinct.  It  is  possible  that  the  husbands  might  have 
been  entitled  to  receive  them,  but  at  this  distance  of 
time  I  cannot  ascertain  this,  and  if  the  legacies  had 
been  of  large  amount  the  wives  would  have  had  an 
equity  to  a  settlement  thereout. 


I  have  not  been  able  to  find  any  authorities  on  the 
subject  except  two,  which,  though  not  directly  in  point, 
have  some  bearing  on  it.  One  is  the  case  of  Newstead 
V.  Johnston  (a),  and  is,  in  the  reasoning,  the  converse  of 
the  present  case.  The  other  case  is  Wilson  v.  Ivat  (&), 
in  which  Sir  John  Strange  held,  that  an  executor  was 
not  excluded  from  taking  the  residue,  by  a  real  estate 
given  to  his  wife.  That  is,  that  a  gift  to  the  wife  of  the 
executor,  though  it  conferred  a  benefit  on  the  husband, 
for  he  would  take  the  rents  during  the  joint  lives  of 
himself  and  his  wife,  did  not  exclude  him  from  the 
residue. 


I  am  of  opinion,  on  the  construction  of  the  will,  in 
the  present  case,  that  the  presumption  in  favour  of  the 
executor  is  not  rebutted,  and  I  must  dismiss  the  claim 
without  costs. 


(a)  2  Atk,  45,  and  better  re- 
ported 9  Modem,  242. 


(6)  2  Ve».  ten.  166. 


Note. — Affirmed  by  the  Lord  Chancellor,  January ^  1856. 
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SIMMONS  V.  ROSE. 

June  29. 

rilHE  testator,  Letois  Rose^  after  directing  payment  of  The  testator, 
-*•    all  his  debts,  devised  the  residue  of  his  freehold  jjy^jjjnf^? 

and  copyhold  estates  to  trustees,  their  heirs  and  assigns,  df bts,  devised 

1         'It        r       1  •     his  real  estate 
upon  trust,  as  soon  as  conveniently  might  be  after  bis  to  his  exe- 

decease,  to  sell  and  absolutely  dispose  of  the  same,  and  <^u^">  upon 

,.  ,    ,         ,  .      /.  ,    trust  to  sell, 

the  testator  directed  that  the  moneys  to  arise  from  such  and  he  directed 
sales  should  be  deemed  to  be  part  of  his  personal  estate,  ^  V*ho^idhe 
and  that  the  rents  and  profits  of  the  hereditaments,  till  deemed  part  of 
their  sale,  '^  should  be  deemed  to  be  part  of  the  annual  estate'imd  that 

income  of  his  personal  estate,"  and  that  the  same  the  rents, 

1  t»         1111  1  •     .  t     ""til  the  sale, 

moneys,  rents  and  profits  should   be   subject  to  the  should  be 

dispositions  thereinafter  made  concerning  his  personal  ^®«™«^  P***  ^ 

^  °  *^    ,  the  annual  in- 

estate,  and   the  annual  income  thereof,  respectively,  come  of  his 
And  as  touching  his  personal  estate,  he  bequeathed  the  ^"^jJat  A^**' 
same  to  his  said  trustees,  upon  trust  to  invest  the  same  lame  moneys 

«  •  ^•1  •  ti  '   .    t  And  rents 

in  consols,  and  pay  certain  legacies ;  and  he  appointed  should  be  sub- 
the  trustees  his  executors.  i^^\  ^  *^«  ^^ 

position  there- 
inafter made  of 

The  testator  died  in  1853.   The  question  which  arose  his  personal 
between  the  heir-at-law  and  next  of  kin  was,  whether,  income 
upon  the  construction  of  the  testator's  will,  the  debts  thereof;  and 

he  bequeathed 

and  legacies  were  to  be  paid  primarily  out  of  the  per-  his  personal 
sonal  estate,  or  out  of  the  real  and  personal  estate  rate-  ?"**[®  *®  ^? 

'  ^  trustees  to  in- 

ably,  as  a  common  fund.  vest  it  in  con- 

sols, upon 
trust  to  pay 

Mr.  HayneSf  and  Mr.  Lewin,  for  the  trustees.  certain  le- 

gacies.   Held, 

Mr.  Lloyd  and  Mr.  O.  L.  Russell,  for  the  next  of  kin,  ^j  persc«al 

argued  ««tate  were 
^  blended,  and 

applicable  pari  pattu  in  payment  of  the  debts  and  l^;aciei. 
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Y855.  argued  that  the  testator  had  directed  a  sale  of  the  realty, 
and  blended  the  real  and  personal  estate,  so  as  to  ren- 
der the  debts  and  legacies  payable  out  of  that  common 
fund. 

Mr.  Raupell  and  Mr.  E.  F.  Smith,  for  the  heir-at- 
law,  argued,  that  the  personal  estate  was,  as  in  other 
eases,  the  primary  fund  for  payment  of  the  debt  and 
legacies,  aad  that  the  real  estate  only  tame  ia  aid« 
The  cases  of  Roberts  ?.  Walker  (a);  Stacker  ▼.  HoT" 
im{b);  Salt  ▼.  ChaUawayic);  Booile  y.  BlundeU(^); 
Fitch  ▼•  Weber  (it);  Bou^on  v.  James  {f);  Baughtan 
V.  B(mghton(g)\  Itobinson  ¥•  Ta]fhr{h\  were  died* 
And  see  Hophinean  ▼•  Ellis{i) ;  Shallcross  v.  Wrigbtih); 
Folkntr  y.  QTac€(JL)\  Robinson  ▼.  GoYemor  oi  London 
(Hospital {m)\  Attamey^GeneralY.  Southgate(n);  WesA 
'▼•  Cok{p)\  Young  V.  HassaTd{p)\  Tench  v.  Cheese  {q\ 
on  appeal ;  Tailcch  w^  Jenkins  (r) ;  Cradock  ▼.  Omen  {s) ; 
2  Jarmem,  an  WiUs  (I),  were  cited.  And  as  to  the  effisel 
of  blending  funds,  see  Gentry  v.  Fitzgerald{u) ;  Iftrv- 
'  house  ▼•  Scaife  (or),  and  Bench  v.  Biles  (y). 

The  Master  of  the  Rolls. 

I  think  I  should  be  striking  express  words  out  of  this 

will,  if  I  were  to  hold,  that  the  real  estate  was  applicable 

^merely  in  aid  of  the  personal  estate,  and  to  be  applied, 

only 

<  (a)  1  Run,  if  Myi.  7S2.  (it)  12  Sim.  «1 ;  remvlid  12 

(6)  3  Bern.  479.  X.  J.  {N.  S.)  Ck  147. 

(c)  3  Beao.576.  (o)  4  F.  *  Coll.  (Egch.)  462. 

(rf)  1  Mer.  193;  19  Ve*  517.  (p)  1  Jones  *  Lat.  470. 

(0  6  Hm^  51.  (q)  19  Beav.  p.  28. 

(/)  1  Coll.  33.  (r)  1  Kay,  p.  656. 

ig)  1  H.  o/"  L.  Cal.  406.  (s)  2  SmaU  4  G.  241. 

(A)  1  re«.>ii.  44.  (/)  Pftge  54». 

(i)  10  Brav.  172.  (u)  Jacob,  468. 

(A)  12  Beav.  605.  (*)  2  %/.  4-  Cr.  p.  708. 

(/)  9  Hare,  282.  (^)  4  Madd.  i87. 
^m)  10  Hare,  22. 


I  ihiak  tliifl  is  a  stronger  case  than  Roberii  v.  Walker, 
for  he  creates  and  makes  it  one  fund  of  personal  estate 
in  the  bands  of  the  trustees  for  the  purposes  of  bis  will. 

I  am  therefore  of  opinion,  that  in  this  case  the  real 
and  personal  estates  must  be  applied  together  for  the 
purpose  of  the  payment  of  these  legacies. 
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only  so  far  as  the  personal  estate  was  deficient^  for  pay-  ]856« 
ment  of  the  debts  and  legacies ;  for  there  is  an  express 
direction,  not  merely  to  convert  it  out  and  out,  ''  to  sell 
and  absolutely  dispose''  of  it,  but  a  direction  that  the 
moneys  arising  from  the  sale  shall  be  deemed  part  of 
the  personal  estate.  The  will  also  provides,  that  in  the 
meantime,  and  until  the  property  is  sold,  the  income 
shall  be  deemed  part  of  the  annual  income  of  his  per- 
sonal estate.  Then  the  testator  goes  on  to  say,  that  the 
same  moneys,  rents  and  profits,  that  is  the  produce  of 
bis  estate,  shall  be  subject  to  the  disposition  thereinafter 
made  concerning  his  personal  estate  and  the  annual  in- 
come thereof.  And,  as  touching  his  personal  estate, 
(that  is  to  say,  the  whole  fund,  for  he  makes  it  all  per- 
sonal estate,  and  one  fund,)  he  bequeaths  it  to  his  eze- 
cators,  and  directs  them  to  hold  it  on  trust  to  pay  a 
greet  ooany  of  the  legacies. 


NoTB. — Aflinned  by  Lord  Cranworih,  January  IB,  1856. 
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RUMSEY  V.  RUMSEY. 
•JjJ  J°-  Ex  parte  J.  C.  RUMSEY. 

tlnS^rit  rpHIS  was  a  suit  for  the  administration  of  the  estate 

tice,  under  the  -*•     of  the  testator  in  the  cause,  and  on  the  14th  of 

c.  86,  s.  56,  in  March,   1854,  an  order  was  made,   directing  certain 

cues  of  sale  mortgaged  premises  to  be  sold ;  they  were  accordingly 

an  abstract  of   sold  on  the  23rd  of  June  following, 
title  ii  sub- 
mitted to 

Counsel  to  pre-      Qn  the  9th  of  December,  1854,  an  order  was  made 

Sare  the  con-  '  ' 

itionsofsale.  on  further  directions,  referring  it  to  the  Taxing  Master 

ine'mf^e  cer-  ^  ^^  ^^®  Defendant  John  Crooh  Rumsey  (the  present 
tain  queriti  Petitioner)  his  costs,  charges  and  expenses  properly 
sheetsoftheab-  incurred  in  or  about  the  execution  of  the  trusts  of  the 
street,  the  Ten-  ^jn  Qf  ^}^^  testator,  and  relating  thereto,  and  his  costs 

dor  s  solicitor  ° 

charged  1/.  Is.  of  this  suit,  as  between  solicitor  and  client, 
for  perusing 
the  same,  &e., 

fbr\  wcSl'd^'  In  pursuance  of  this  order,  the  Petitioner's  bill  of 
fair  copy  of      costs,  charges  and  expenses  was  taxed,  and  the  Taxing 

for  Uie  pur-      Master  disallowed  the  two  following  items : — 
chaser's  soli- 

Tazing  Master      ^^y  19th. — Mr.  Waller  having  raised  cer- 
?*!'^-?r*^  *  d®  ^^^  queries  on  the  title,  perusing  and 

reduced  the  considering  same,  and  inspecting  several 

second  to  ^r 

13i.  4</.,  which 
he  allowed  for 

recopying  the  four  spoiled  sheets  of  the  abstract,  to  render  it  fit  to  be  sent  to  the  pur- 
chaser's solicitor.  On  a  petition  to  review,  held,  that  the  Taxing  Master  was  right,  and 
that  they  were  matters  entirely  within  the  discretion  of  the  Taxing  Master. 

The  solicitor  usually  charges  for  drawing  the  conditions  of  sale^  though  they  are 
really  drawn  by  Counsel,  and  he  is  thereby  remunerated  for  the  trouble  of  answering 
Counsel's  queries* 

A  second  fair  copy  of  abstract  is  not  allowed,  except  under  special  circumstances,  as 
where  the  notes  of  counsel  render  the  copy  laid  before  him  wholly  unfit  to  go  to  the 
purchaser. 
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£  s.    d. 
of  the  deeds   and   drawings,  answers 

thereto  an4  copy 1     10 

Copy  abstract  of  the  title  for  the  pur- 
chaser's solicitor,  26  sheets      ••..468 


1865. 


Ex  parte 

RuMBBY. 


The  Petitioner  having  objected  to  the  disallowance, 
the  Taxing  Master,  on  reconsideration,  disallowed  the 
first  item  as  before,  but  he  only  reduced  the  second 
item  to  I3s.  4d.,  which  sum  he  allowed  in  respect  of 
four  sheets  of  the  copy  submitted  to  Counsel,  on  which 
Counsel  had  written  his  notes  and  queries.  These  four 
sheets  required  to  be  recopied  to  render  the  copy  ab* 
stract  submitted  to  Counsel  fit  to  be  sent  to  the  pur- 
chaser's solicitor. 

The  Taxing  Master  in  his  certificate  stated  his  rea- 
sons for  such  disallowance  and  allowance  as  follows  :-^ 

"  No.  1.  Mr.  Waller  is  the  Conveyancer  employed  by 
the  Defendant  to  peruse  the  title  and  draw  conditions. 
The  solicitor,  as  is  usual,  charges  for  drawing  the  con-* 
ditions.  I  have  disallowed  this  charge,  because  I  con- 
sider the  solicitor  is  remunerated  for  his  trouble  in  an- 
swering the  queries  of  his  Counsel,  by  the  charge  for 
drawing  the  conditions.'' 

"  No.  2.  It  is  not  usual  to  charge  for  a  second  fair 
copy  of  the  abstract  for  the  purchaser,  unless  under 
special  circumstances,  when  Counsel  have  made'  notes 
on  the  copy  laid  before  him,  so  as  to  render  it  unfit  to 
go  to  the  purchaser.  For  this  reason,  I  have  disallowed 
the  second  copy  charged,  except  four  sheets,  on  the  back 
of  which  Mr.  Waller  seems  to  have  written  his  opinion." 


A  petition  was  then  presented  to.  review  the  taxation. 

Mr. 
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1855.  Mr.  Waller,  in  support  of  the  Petitioner. 


The  Master  of  the  Rolls  reserved  judgment. 


ExparU 

RuMSET. 


July  6. 


The  M  ABTJBB  c/  the  Rolls. 

t  have  ascertained^  that  according  to  the  old  practice 
it  was  not  customary,  except  in  difficult  cases,  to  send 
an  abstract  of  title  to  Counsel  to  prepare  the  conditions 
of  sale,  before  putting  the  property  up  to  sale  by 
auction ;  but  the  solicitor  used  to  draw  the  conditbns 
of  sale,  and  he  was  allowed  to  charge  for  a  draft  abstract 
of  title,  and  one  fair  copy  of  it  which  was  delivered  to 
the  purchaser ;  the  abstract  thus  delivered  to  the  pur* 
chaser  was  returned  by  him,  with  his  queries  written 
upon  it ;  and  it  was  not  usual  to  have  two  fair  copies. 
Under  the  Statute  for  the  Improvement  of  the  Juris- 
diction of  Equity  (a),  and  the  General  Orders  of  the 
Court  (b),  before  a  sale  by  the  Court,  an  abstract  of  the 
title  is  now  laid  before  the  Conveyancing  Counsel,  with 
a  view  to  the  preparation  of  the  conditions  of  sale.  The 
question  raised  is  this  :-^Whether  a  second  copy  of  the 
abstract  to  be  delivered  to  the  purchaser  shall  be  allowed 
as  a  matter  of  course ;  and  I  think  it  ought  not.  There 
may  be  special  circumstances  in  which  a  second  copy 
may  be  allowed,  but  they  do  not  exist  in  the  present 
case* 


Where  some  of  the  sheets  of  an  abstract,  which  has 
been  laid  before  Counsel,  are  rendered  useless  by  remarks 
written  upon  it,  and  new  sheets  are  prepared  and  sub- 
stituted in  their  place,  the  recopying  of  such  new  sheets 
is  allowed,  and  in  this  case  that  allowance  has  been 
made.  This,  however,  is  not  a  matter  of  course,  but  lies 

in 

(a)  15  ^  16  Vkt  c  86,  ■.  56.  (6)  Ord,  Can.  534/ 
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in  the  discretion  of  the  Taxing  Master ;  and  if  sheets  are 
rendered  useless,  the  recopying  may,  in  the  discretion 
of  the  Taxing  Master,  be  allowed  for. 

As  to  the  second  item,  Counsel  having  raised  objec- 
tions and  made  sundry  queries  with  reference  to  the 
title,  the  solicitor  has  charged  for  perusing  the  same, 
inspecting  deeds,  &c.,  and  copy.  The  Taxing  Master 
says,  that  he  is  remunerated  for  this  by  the  charge  usually 
made  for  drawing  the  conditions  of  sale,  and  that  it  is 
not  a  matter  of  course  to  allow  this  charge,  for  the  soIi-> 
citor  is,  in  fact,  relieved  from  the  labour  of  drawing  the 
conditions  of  sale  by  Counsel.  This  is  a  matter  also  in 
the  discretion  of  the  Taxing  Master,  and  is  not  to  be 
allowed  as  of  course.  I  think,  therefore,  that  the  Tax- 
ing Master  is  right,  and  the  petition  must  be  dismissed 
without  costs. 


1855. 


Ex  parte 

RUMSBT. 


SUDLOW  V.  The  DUTCH  RHENISH  Railway 

Company. 

rriHE  Dutch  Rhenish  Railway  Company  was  a  Dutch 
'^  company  or  wocUte  anonymef  established  in  1846, 
in  conformity  with  the  Netherlands  Code  of  Commerce, 
and  had  for  its  object  the  working  of  a  railway  between 
AtMterdam  and  Amheim^  The  governing  body  or  the 
'' direction''  was  in  Holland,  as  well  as  the  persons 
composing  it,  with  immaterial  exceptions,  and  there 
was  a  secretary  and  office  in  London,  where  a  copy  of 
the  register  of  shares  was  kept,  which  was  to  be  duly 
posted  up  by  the  secretary. 


The  17th  and  13th  Articles  of  the  irtattiteB  cf  the 

company,  view. 


July  10,  20. 

Bill  by  an 
EoflliBh  ihare> 
holder  agsinit 
a  Dutch  rail* 
way  company, 
to  be  relieved 
a^nst  a  for- 
feiture of 

shares,  die* 

* J  --1*1. 

miisea  witb 

cottt,  the  un- 
dertaking and 
direction  being 
foreign,  and 
there  being  a 
deddon  in  the 
Dutch  Courts 
opposed  to  the 
PUuntiff's 
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SUDLOW 

Vi 

Tbe 
Dutch 

Rbbhish 
Railway 

Company. 


company,  which  was  in  the  form  of  a  decree  of  the 
King  of  the  Netherlands,  were  as  follows: — 

''Art.  17.  In  case  a  subscriber  or  shareholder  should 
make  default  in  paying  up  one  or  more  of  the  instal- 
ments due  within  the  time  specified/'  &c., ''  such  shares 
shalli  after  public  notice  being  given  in  the  newspapers 
named  in  Article  13,  and  after  the  delay  of  a  further 
time  of  fourteen  days,  be  forfeited,  with  all  the  instal- 
ments already  paid  thereon,  for  tbe  benefit  of  the  com- 
pany, unless  the  head  direction,  empowered  for  that 
purpose  by  the  general  direction,  should  think  proper 
to  sell  such  shares,  either  publicly  or  privately,  at  the 
profit  or  loss  of  the  person  liable,  and  to  sue  such  per- 
son for  the  eventual  deficiency  on  the  whole  subscrip- 
tion." 


The  13th  Article  provided,  that  the  public  advertise- 
ment was  to  be  ''  deemed  perfectly  sufficient  and  valid, 
with  respect  to  the  shareholders,  if  inserted  in  at  least 
three  Netherlands  newspapers,  published  in  the  cities  of 
Amsterdam,  Rotterdam,  Utrecht  or  Arnheim,  and  in  at 
least  two  English  newspapers  published  in  London,** 

Sudlow,  the  owner  of  1,966  shares  in  the  company, 
had  paid  the  first  three  deposits.  The  shares  having 
become  greatly  depreciated  in  consequence  of  the  events 
of  1848,  he,  with  many  others,  made  default  in  payment 
of  the  fourth  deposit,  and  on  the  29th  of  April,  1848,  a 
meeting  was  held  of  the  general  direction,  and  such 
meeting,  by  a  resolution  then  passed,  empowered  the 
head  direction  to  sell,  agreeably  to  Article  17  of  the 
Statutes,  the  shares  on  which  the  third  and  fourth  calls 
had  not  been  paid,  at  the  profit  or  loss  of  the  share- 
holders in  default,  in  whose  names  they  were  registered, 
either  publicly  or  privately,  and  to  sue  such  persons 

liable 
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liable  for  the  eventual  deficiency  of  the  whole  subscrip- 
tion of  such  shares. 

It  was  afterwards  discovered  that  due  notices  had  not 
been  advertised  in  the  newspapers  in  conformity  with 
the  13th  Article,  and  that,  thefefore,  the  resolution  was 
invalid. 

Subsequently,  however,  notices  were  duly  published 
in  the  newspapers  of  Holland  and  England,  fixing  the 
15th  of  July,  1848,  as  the  final  period  for  payment  of 
the  calls,  and  adding  that  all  shares  on  which  the  third 
and  fourth  calls  had  not  been  paid  would  be  irrevocably 
forfeited.  The  notice,  however,  went  on  to  make  the 
following  reservation,  '^  the  head  direction,  empowered 
thereto  by  the  meeting  of  the  general  direction,  by  reso- 
lution dated  the  29th  of  April  of  this  year,  reserving  to 
itself,  at  the  same  time,  the  power  of  causing  those 
shares  in  default  to  be  sold,  either  publicly  or  privately, 
for  the  profit  or  loss  of  the  persons  liable,  and  to  sue 
the  parties  liable  for  the  eventual  deficiency  of  the  entire 
subscription." 

The  call  was  never  paid,  and  the  right  to  sell  reserved 
by  the  notice  was  never  exercised.  The  rules  of  the  com* 
pany  were  afterwards  altered,  and  those  existing  at  the 
date  of  the  forfeiture  were  incorrectly  stated  in  the  bill. 

The  shares  having  afterwards  become  valuable,  the  re« 
presentative  of  Sudlaw,  in  1854,  filed  this  bill  against 
the  company,  twenty-eight  directors,  of  whom  eighteen 
were  resident  in  the  Netherlands,  and  against  Chaplin, 
an  English  director  resident  'there,  and  Janson,  the 
English  secretary,  resident  at  the  office  in  London,  and 
by  whom  a  copy  of  the  registry  of  shareholders  was  kept, 
in  which  the  transfers  and  alterations  of  the  shares  were 
recorded.    The  bill  insisted,  that  the  shares  had  never 

been 
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been  duly  forfeited,  and  that  diey  weie  liable  to  be  sold 
and  not  forfeited.  It  prayed  for  a  declaration,  that  the 
directors  had  no  power  to  deal  with  Sudhw^s  shares, 
except  by  selling  them,  and  for  an  injunction  against 
.cancelling  and  appropriating  the  shares  for  the  bene- 
fit  of  the  company,  and  from  erasing  or  transferring 
the  shares  from  8ndlow*s  name  in  the  Lomdon  register, 
except  upon  a  sale  made  for  his  profit  or  loss. 

An  order  was  made  for  service  of  the  parties  abroad, 
and  a  motion  to  discharge  it  was,  on  the  1 6th  of  JforcA, 
1865,  refused  with  costs. 


The  Defendants  proved  a  judgment,  dated  the  16th 
of  March,  1854,  in  **  The  Provincial  Court  of  Justice 
of  North  Holland,  in  the  Chamber  of  Civil  Afiairs,*'  in 
a  similar  case  (a),  in  which  it  had  been  decided,  in  the 
Court  of  '^  First  Instance/'  and  upon  appeal,  *'  that  the 
Appellant,  not  having  paid,  within  the  period  appointed, 
the  fourth  and  the  following  calls  which  were  due,  the 
shares  were  forfeited  to  the  company,  in  accordance 
with  the  plain  letter  of  the  company's  statutes  for  that 
purpose,  no  further  special  declaration  of  forfeiture 
being  necessary.** 


Mn  Cairns  (in  the  absence  of  Mr.  R.  Palmer),  for 
the  Plaintiff.  Under  the  statutes,  the  '*  direction  "  had 
the  power  either  of  forfeiting  the  shares  and  thus  releas- 
ing the  defaulting  shareholders,  or  of  selling  them  at  his 
risk.  They  have  not  exercised  that  option,  and  cannot 
treat  the  shares  as  forfeited  ;  the  shares  must  either  be 
now  sold  or  the  Plaintiff  must  be  allowed  to  redeem 
them,  upon  payment  of  what  is  due.  The  resolution 
adveitised  was  insufficient,  for  it  did  not  specify  what 
course  the  '^  direction "  would  take,  and  it  did  not  say 

that, 

(a)  Etcka  (an  Englishman)  v.  The  Dutch  RMenitk  Company. 
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that,  ofk  de&iill  in  payment,  the  sbarcs  would  be  for- 
feited, bat  that  they  should  be  forfeited,  and  that  the 
direction  at  the  same  time  retained  the  right  to  sell 
them,  at  the  risk  of  the  shareholdera. 

Mr.  FoUett  and  Mr.  GoUsmid,  for  the  Defendants. 
This  is  the  case  of  a  company,  a  contract  and  a  rail- 
way essentially  Dutch.  HoUand,  therefore,  is  the 
proper /arum  for  determining  any  question  between  the 
shareholders,  and  this  Court  has  no  jurisdiction.  With 
the  exception  of  Chaplin  and  otJanson^  who  has  limited 
ministerial  duties  to  perform,  all  the  parties,  as  well  as 
the  subject-matter,  are  out  of  the  jurisdiction.  Test 
the  matter  by  the  converse  case ;  could  a  Dutch  Court 
assume  jurisdiction  over  the  London  and  North  Western 
Company,  and  adjudicate  upon  all  the  conflicting  rights 
of  its  shareholders  ?    Clearly  not. 

2.  Upon  nonpayment  of  the  calls  after  the  adver- 
tisements, a  forfeiture  ipso  facto  took  place,  and  such  is 
the  construction  of  the  articles,  according  to  a  decree 
of  the  Dutch  Court,  which  has  been  proved  in  this 
cause,  and  this,  being  a  Dutch  contract  in  reference  to 
a  Dutch  railway,  is  to  be  construed  according  to  the 
law  of  that  country,  and  governed  by  the  decision  of 
the  Courts  of  Holland. 


185S. 


3.  This  Court  has  not  the  means  of  enforcing  its 
orders  on  parties  not  amenable  to  its  jurisdiction.  An 
injunction  or  a  sequestration  against  the  company  or 
the  parties  resident  in  Holland  would  be  unavailing ; 
Janson  is  here,  but  this  Court  would  not  compel  him 
to  commit  a  breach  of  duty  by  making  the  copy  of 
the  registry  in  London  diflier  from  the  original  in  Am- 
sterdam  ;  even  if  he  did  so  it  would  be  ineffectual,  for 
the  dividends  would  be  paid  according  to  the  registry 
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in  Holland.  If  the  decree  asked  were  made,  not  only 
woald  the  Dutch  subjects  refuse  to  obey  it,  but  the 
law  of  their  own  country,  as  declared  by  their  own 
Courts,  forbids  them  doing  so.  Hope  ▼•  Hope  (a)  was 
referred  to. 

The  Master  of  the  Rolls  rose  before  the  argument 
for  the  Defendant  had  been  concluded. 


On  the  following  day, 


July  20.  The  Master  of  the  Rolls  observed, — 

Mr.  Palmer,  I  feel  great  difBcuIty  in  seeing  how  the 
Plaintiff  can  have  any  decree  in  this  case.  It  is  a 
Dutch  contract,  and  it  was  so  opened  by  Mr.  Cairns, 
and  Mr.  FoUett  informs  me,  that  the  Dutch  Courts  of 
Justice  have  given  to  it  a  construction  opposite  to  that 
insisted  upon  by  the  Plaintiff.  Mr.  Cairns  admits  that 
the  Plaintiff  can  have  no  decree  which  will  be  opera- 
tive, so  far  as  to  enable  him  to  enforce  the  relief  he 
desires  to  have,  by  compelling  any  payment  to  the 
Plaintiff,  or  the  like ;  and  that  all  he  can  ask  the  Court 
to  do  is,  to  make  a  declaration  in  favour  of  the  Plaintiff 
(which,  in  point  of  fact,  would  be  opposite  to  the  decision 
of  the  Dutch  Courts),  and  then  to  make  a  declaration, 
that  the  register  of  shareholders  here  shall  not  be  varied 
by  the  omission  of  the  name  of  the  Plaintiff;  although 
it  is  admitted,  that  the  register  of  shareholders  here  is 
only  a  copy  of  the  original  register  in  Holland,  and  that 
it  is  the  duty  of  the  secretary  here  to  keep  the  copy 
conformable   with  the  original   register.      Now  these 

difficulties 

(a)  19  fieov.  237,  and  4  De  G.  Mac.  4  G.  328. 
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difficalties  do  appear  to  me  to  be  so  insurmountable  that 
I  should  be  glad  to  hear  what  you  have  to  say. 

Mr.  R.  Palmer.  After  what  has  fallen  from  your 
Honor,  I  do  not  think  I  could  add  anything  to  what 
Mr.  Cairns  has  said  upon  that  point  I  am  bound  to 
say,  that  I  feel  th^ difficulty  the  more,  in  consequence 
of  the  recent  decision  of  the  House  of  Lords  in  the  case 
of  Stainton  ▼•  The  Carron  Company  (a). 
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The  Mastbb  of  the  Rolu  dismissed  the  bill  with 
costs. 

(a)  16  Bea9,  279,  reversed  bj  the  Hooie  of  Loidi. 


ARNOTT  t;.  TYRRELL. 

TTNDER  their  marriage  settlement,  Mr.  and  Mrs.  A  tetutor  had 
^^    Amott  had  successive  life  estates  in  a  trust  fund  of  *  ?J!!l*!Ii^ 

Appointing 

10,00021  Consols,  with  power  for  them  to  appoint  it  to  10,ooot 
their  children,  and  in  default,  it  was  to  be  held  in  trust  chiMren,  and 
for  the  children  equally.  ™  default,  it 

*       *'  was  hmited  to 

them  equally. 

There  were  two  children  of  the  marriage,  the  Plaintiff,  ^^^JJj^^;,^'^ 
a  son,  and  a  daughter.  an  annuity,  to 

become  void  if 
no  appotnt- 

Mr*  Amott,  by  his  will,  gave  his  son  an  annuity  of  ™n*  should 

100/.  a  year  for  life,  and  the  testator  thereby  declared  as  io,ooo/.  or  if 

follows :— "  And  if  no  appointment  shall  be  made  by  ^y  f PP^'^V 

'^'^  ^   ment  should 

myself  be  made 

whereby  the 

son  would  be  benefited.  The  testator  only  appointed  5,000/.  in  favour  of  his  daughter, 

and  the  son  took  part  of  the  residue  in  default  of  appointment  Held,  that  the  annuity 

had  not  ceased. 

▼OL.  XXI.  B 
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1865.  myself  or  my  wife  ander  the  powers  for  that  purpose 
contained  in  oar  marriage  settlement  of  the  sum  of 
10,000/.  Three  Pounds  per  Cent  Consolidated  Bank 
Annuities,  or  if  any  appointment  shall  be  made  thereof 
whereby  my  son  Hewry  shall  be  benefited,  then  the 
bequest  hereby  made  to  him  of  the  annuity  of  the  sum 
of  100/.  shall  be  void,  and  the  same  shall  not  be  paid.** 

Afterwards,  on  the  marriage  of  their  daughter,  Mr. 
and  Mrs.  Amoti,  by  deed  poll  dated  the  21st  of  April, 
1833,  appointed  one  equal  moiety  of  the  10,000/.  Consols 
in  favour  of  the  daughter,  but  they  never  after  made  any 
other  appointment. 

Mr.  Amoit  survived  his  wife,  and  died  in  July,  1845. 

The  question  for  the  decision  of  the  Court,  upon  this 
special  case,  was,  whether,  under  the  circumstances 
above  stated,  the  declaration  contained  in  the  will  of  Mr. 
ArnoU  for  making  void  the  annuity  of  100/.  thereby 
given  to  the  Plaintiff  had  taken  effect. 

Mr.  R.  Palmer  and  Mr.  W.  D.  Evans,  for  the 
Plaintiff.  Neither  of  the  events  has  happened  on  which 
the  annuity  was  to  cease,  for  there  has  been  an  appoint- 
ment and  the  son  has  not  been  benefited  by  it.  Pom-- 
fret  v.  Perring  (a)  was  cited. 

Mr.  Lloyd  and  Mr.  Rodtcell,  contrd.  There  has  not 
been  an  appointment  of  the  10,000/.,  but  merely  of  the 
5,000/,,  part  of  it,  and  the  son  is  benefited  in  the  residue, 
in  consequence  of  the  default  in  appointing  it.  {^The 
Master  of  the  Rolls. — Suppose  he  had  made  an  appoint- 
ment to  the  daughter  of  the  10,000/.  for  life,  that  would 
be  an  appointment  of  the  10,000/. :  you  seek  to  introduce 

the 

(a)  18  fitov.  618. 
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the  word  '^  complete''  into  the  condition.  In  common 
parlance,  if  you  were  to  say,  **  has  the  1 0^000/.  been  ap- 
pointed?" the  answer  would  be,  ''to  some  extent  it 
has."]  Both  parts  of  the  proviso  or  declaration  must  be 
looked  at,  to  arrive  at  the  intention,  which  was  this : — 
'Mfmy  son  takes  a  beneficial  interest  in  the  10^000/., 
either  with  or  without  an  appointment,  his  annuity  is  to 
cease."  If  5,000/.  had  been  appointed  to  him,  it  would 
not  be  a  complete  appointment  of  the  10,000/.,  and  yet 
he  would  lose  the  annuity. 

Mr.  R.  Palmer  was  not  heard  in  reply. 


1855. 


The  Master  of  the  Rolls. 

Different  persons  would  possibly  take  different  views 
of  this  case.  In  common  parlance  the  words  **  appoint^ 
ment  of  a  fund'*  would  mean  any  appointment  of  the  sum 
whether  the  whole  or  only  a  part  of  it  was  appointed* 
If  the  question  were  asked,  ''  has  any  appointment  been 
made  V  the  answer  might  be,  ''  yes,  in  part  to  A./*  or 
"the  whole  to  some  person  as  tenant  for  life,"  or  the  like* 
In  each  of  those  cases  there  is  an  appointment,  though 
not  of  the  whole  interest  in  the  fund.  My  view  is,  that 
the  words  of  the  will  are  to  be  so  interpreted,  in  the 
present  case,  aud  this  is  confirmed  by  the  second  part 
of  the  clause,  ''or  if  any  appointment  should  be  made 
thereof,  whereby  my  said  son  Henry  shall  be  benefited." 
Suppose  an  appointment  of  5,000/.  had  been  made  to 
the  son,  it  would  be  impossible  to  say  that  the  son  would 
not  have  been  benefited  by  it,  and  it  is  clear  too,  that 
it  would  not  have  been  an  appointment  of  the  whole, 
but  only  a  partial  appointment,  and  yet  it  would  be  such 
an  appointment  as  the  testator  had  contemplated. 


I  am  further  confirmed  in  this  view  by  a  reference  to 

E  2  the 
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were  within  a  few  months  of  one  another;  the  tes- 
tator's death  appears  to  have  taken  place  as  long  as 
twelve  years  afterwards.  If,  therefore,  he  had  meant 
that  his  son  should  not  take  the  100/.  a  year,  nothing 
would  have  been  easier  for  him  than  to  have  made  a 
codicil ;  but  he  did  not  do  so.  The  reasonable  meaning 
isy  that  if  no  appointment  should  be  made  of  any  part 
of  the  lOfiOOL,  and  if  no  benefit  should  be  given  to  the 
son,  then  he  was  to  take  the  annuity. 


ORRETT  V.  CORSER. 
June  20.  CORSER  V.  ORRETT. 

July  10,  24. 

Whereainisiee  TN  1796,  the  testator  devised  an  estate  to  George  Cor- 

indebted  to  the    I  ,  i  r  - 

trust  becomei  ^^  &iid  two  Others  for  a  term,  upon  trust  to  raise 
bankrupt,  it  is  2,000/.,  of  which  1,000/.  was  to  be  paid  to  the  testator's 

nii  duty  to  '  /  f  , 

prove  the  debt,  daughter  Catheritie,  Bind  the  remaining  1,000/.  was  to 
feet  so  to  d?"  "^  invested  in  trust  for  her  for  life,  with  remainder  to 
he  is  liable  for  her  children  equally.  Subject  thereto,  he  devised  the 
withstanding     estate  to  Robert  Crockett  in  fee. 

his  certificate. 
Entry  of  a 

payment  of  a  In  1814,  Catherine  married  Mr.  Orret^  and  there 
dkNceased  per-  ^^^^  issue  of  the  marriage  two  children,  viz.,  the  Plain- 
interest,  held    tiff  and  his  sister. 

admissible. 
Entry  by  a 

deceased  per-        In  1816,  Robert  Crockett  paid  the  2,000/.,  and  from 

son  shewmg  , 

(in  contradio-  ^he 

tion  to  a  deed 

evidencing  a  rightful  payment  by  him)  that  the  payment  had  been  made  in  breach  of 
trust  to  A,  h,  instead  of  to  the  trustees,  held  admissible  in  evidence  to  shew  the  receipt 
by  A,  fi  ,  on  the  ground  that  such  entry  tended  to  charge  the  maker  of  it 

A  Plaintiff  sued  his  trustee,  to  make  him  responsible  for  a  trust  fund  which  had 
been  wrongfully  paid  to  the  PlaintiCf 's  father.  The  Plaintiff  had,  as  one  of  the  next 
of  kin  of  bis  father,  received  two-thirds  of  his  estate.  Held,  that  the  father's  assets 
in  the  hands  of  the  Plaintiff  were  primarily  liable  to  make  good  two-thirds  of  the  trust 
fund,  in  exoneration  of  the  trustee. 
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the  result  of  the  evidence  it  appeared^  that  the  whole  of 
that  had  been  paid  over  to  Mr,  OrreiL  By  an  inden- 
ture,  dated  in  Marchf  1817,  reciting  that  the  2,000/.  had 
been  paid  to  the  trustees,  that  1,000/.  of  it  had  been 
paid  to  Mr.  Orreit,  it  was  witnessed,  that,  in  considera- 
tion of  1,000/.  paid  to  the  trustees,  they  assigned  the 
term  to  a  trustee  for  the  owner  of  the  estate,  and  on  the 
back  of  the  deed  was  a  receipt  signed  by  the  trustees* 

In  1828,  Oearge  Carser,  the  trustee,  became  bank- 
rupt, and  he  obtained  his  certificate  in  1829,  but  no 
proof  was  attempted  to  be  made  in  the  bankruptcy  for 
the  1,000/.  trust  money;  he  died  in  1835.  The  PlaintifiTs 
mother  died  in  1829,  and  the  Plaintiff  attained  twenty- 
one  in  1835.  In  1843  the  Plaintiff's  father  died  intes- 
tate, and  his  residuary  estate  was  divided  between  his 
son,  (the  Plaintiff,)  the  daughter,  and  the  second  wife. 
The  Plaintiff's  share  was  stated  to  amount  to  1,300/. 
The  Plaintiff  was  the  administrator  of  his  sister,  who 
was  dead. 

In  August,  1854,  the  Plaintiff,  alleging  that  he  first 
became  aware  of  his  rights  in  1852,  filed  his  bill  against 
the  representatives  of  George  Corser,  (the  trustee,)  to  re- 
cover the  1,000/.  to  which,  in  his  own  right  and  in  that 
of  his  sister,  he  claimed  to  be  entitled. 

The  Defendant  Corser  then  filed  a  cross  bill,  alleging 
that  the  1,000/.  had  been  paid  to  the  Plaintiff's  father. 
In  evidence  thereof,  he  produced  and  duly  proved  an 
entry  in  the  account  book  of  Robert  Crockett^  as 
follows : — 


1855. 


January  17,  1816. 

''  Paid  Mr.  Orrett,  on  my  sister  Catherine's  and  his 
own  account,  according  to  my  father's  will,  all  the  in- 
terest 
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terest  due  on  the  2,0002. 1  am  indebted  to  them  np  to 
this  day,  and  also  the  principal  money,  (which  I  have 
done  by  the  1,000/.  left  me  by  my  aunt  Lythal,  and 
out  of  my  Three  per  Cent.  Consols,)  2,000/. 

''  P.S.  I  have  regularly  procured  the  signatures  of  the 
parties  requisite  to  the  complete  discharge  of  the  Water 
Eaton  estate  from  the  above  sum,  for  which  see  the 
deed." 


The  cross  bill  prayed  a  declaration  that  the  sums  re- 
ceived by  the  Plaintiff  from  his  father's  estate  ought  to 
be  applied  in  answering  any  sum  which  should  be  found 
due  or  payable  to  him  in  the  suit  of  Orrett  v.  Carser,  or 
otherwise  in  respect  to  the  legacy,  and  that  an  account 
should  be  taken  of  the  moneys  received  by  the  Plaintiff 
from  his  father's  estate.  The  legal  personal  representa- 
tive of  the  father  was  not,  however,  made  a  party,  and 
on  that  ground,  a  demurrer  for  want  of  parties  was  put 
in  and  allowed,  with  leave  to  amend  within  a  month. 

The  bill  was  not  amended,  and  the  original  cause  now 
came  on  upon  motion  for  a  decree. 


Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper^  for  the 
Plaintiff,  insisted  that  there  being  a  trust,  length  of  time 
could  be  no  bar  to  the  Plaintiff's  claim,  unless  it  could 
be  shewn  that  he  was  fully  cognizant  of  his  rights,  and 
took  no  steps  to  prosecute  them.  That  the  bankruptcy 
of  the  trustee  was  no  bar  to  the  Plaintiff's  claim,  for  the 
certificate,  though  it  might  bar  the  debt,  was  no  protec- 
tion against  the  consequences  of  the  subsequent  breach 
of  trust,  in  not  proving  the  debt  due  from  him,  as  trus- 
tee, in  the  bankruptcy,  and  recovering  the  amount  for 
which  his  estate  was  liable.  That  the  entry  in  Robert 
Crockett's  account  book  was  not  admissible  in  evidence 

to 
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to  prove  the  payment  of  tbe  1,000/.  to  the  Plaintiff's 
father,  for  it  was  not  an  entry  of  a  sum  paid  to,  but  of 
a  sum  paid  by  him,  and  therefore  did  not  come  within 
the  principle  of  such  cases.  They  cited  Walker  y.  Sy- 
monds  (a) ;  March  y.  Russell  (b) ;  Adams  v.  Clifton  (c) ; 
Bennett  v.  CoUey{d)\  Burrows  v.  Walls  {e). 


1855. 


Mr.  BoupeU  and  Mr.  Rendall,  for  the  Defendant,  con- 
tended that  though  the  deed  of  the  20th  o(  March,  181 7, 
on  the  face  of  it,  stated  that  the  money  had  been  paid 
to  the  trustee,  without  which  the  estate  could  not  have 
been  released,  yet  the  money  was,  in  fact,  paid  to  the 
Plaintiff's  father,  Mr.  TF.  G.  Orrett,  and  this  was  proved 
by  the  entry  in  Robert  Crochetfs  book,  which  was  ad- 
missible in  evidence ;  Short  v.  Lee  (/) ;  Walter  v.  HoU 
man[g)\  and  that  the  facts  and  other  evidence  were  in  ac- 
cordance with  this  view  of  the  case.  They  relied  on  the 
certificate,  the  great  length  of  time  and  laches  as  a  bar. 

Mr.  W.  W.  Cooper,  in  reply. 

The  Masteb  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls. 

This  is  a  suit  to  enforce  payment  of  a  legacy  given 
upon  certain  trusts,  by  the  will  of  the  testator,  who  died 
in  1796. 

This,  therefore,  being  a  clear  trust,  no  time  will  bar 
it,  although  all  presumptions  that  are  fair  and  reason- 
able 


(a)  3  Swamt.  64. 
(6)  3  ify/.  4-  Cr.  31. 
(r)  1  Rums.  297. 
{d)  2MyLifK,  22b  \  5  Sim. 
181. 


(f)  5  De  G.  M,  8f  G,  233. 
(/)  2  Ja€.  4-  W.  464. 

(g)  4  Price,  171. 


July  10. 
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able  must  be  made  id  favoar  of  the  Defendanty  arising 
from  that  circumstance.  The  Plaintiff  attained  his  age 
of  twenty-one  years  in  1835,  and  in  1854,  that  is  up- 
wards of  nineteen  years  afterwards,  he  filed  his  bill  for 
the  purpose  of  obtaining  payment  of  this  money. 

The  defences  relied  on  are  two.  The  first  is,  that  the 
bankruptcy  and  certificate  of  the  trustee  George  Corset  is 
a  bar  to  any  claim  of  the  Plaintiff.  Mow,  I  am  of  opinion 
that  this  is  no  answer  to  his  claim.  No  doubt  the  cer- 
tificate of  conformity  would  bar  the  right  to  the  original 
debt  due  from  the  trustee,  but  his  duties,  character  and 
functions  as  debtor  are  perfectly  distinct  from  those 
which  belong  to  him  as  trustee;  and  those  of  the 
trustee  are  not  affected  by  the  bankruptcy.  It  was  his 
duty  to  prove  under  the  commission,  just  as  much  as  if 
he  had  been  a  perfect  stranger  to  the  commission,  and 
he  committed  a  breach  of  trust  in  not  doing  so.  As- 
suming the  matter  to  rest  on  this  point  alone,  he  is,  in 
my  opinion,  liable  to  the  amount  of  dividends  which 
would  have  been  received  if  he  had  proved  under  the 
commission,  and  the  evidence  shews,  that  if  he  had 
done  so,  he  would  have  received  205.  in  the  pound. 
Therefore,  in  this  view  of  the  case,  he  would  be  liable 
for  the  whole  amount.  I  look  at  it  in  this  way : — suppose 
a  person,  owing  money  to  a  trust  estate,  becomes  bank- 
rupt, and  the  trustee  is  a  distinct  and  separate  person  ; 
knowing  of  the  bankruptcy,  he  is  bound  to  prove  the 
debt,  if  he  does  not,  he  commits  a  breach  of  trust,  and 
would  be  held  liable  for  all  that  he  might  have  received 
under  the  commission,  if  he  had  proved  the  debt  as  he 
ought  to  have  done.  Is  the  case  altered  because  the 
trustee  is  himself  the  debtor  ?  I  think  not.  The  original 
debt,  no  doubt,  is  barred ;  but  the  amount  of  dividends 
which  the  trustee  might  have  received  under  the  com- 
mission is  a  liability  subsequently  attaching  to    the 

trustee 
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trastee  in  that  character,  and  is  not  affected  by  the 
bankruptcy  or  the  certificate.  On  this  point,  therefore, 
I  am  with  the  Plaintiff. 

Bat  the  second  defence  arising  from  the  lapse  of  time, 
connected  with  the  facts  proved,  in  my  opinion,  opens  a 
much  more  difficult  case.  The  transaction  relating  to 
the  release  of  this  legacy  occurred  in  March,  1817. 
The  Defendant,  the  son  of  the  trustee,  whose  estate  is 
sougbt  to  be  made  liable,  is  personally  ignorant  of  any- 
thing relating  to  this  matter;  but  he  tenders  certain 
evidence  for  the  purpose  of  shewing  what  occurred,  and 
which  he  alleges  to  have  been,  in  substance,  to  this 
effect: — ^The  legacy  was  for  the  benefit  of  the  wife  and 
children  of  Mr.  Orrett,  the  father  of  the  Plaintiff.  The 
trustee,  Mr.  Carser,  considering  that  Mr.  Orrett  would 
duly  perform  the  trusts  in  the  manner  most  beneficial  to 
his  wife  and  children,  allowed  him  to  receive  the  money ; 
which  was,  in  fact,  paid  to  him,  although  the  deed,  on 
the  face  of  it,  states  it  to  have  been  paid  to  the  trustees, 
without  which  the  land  would  not  have  been  discharged. 
This,  if  proved,  is  material  in  this  point  of  view :  though 
it  would  be  no  answer  to  this  claim  of  the  Plaintiff,  yet 
it  would  give  the  trustee,  as  against  the  estate  of  the 
father  in  the  hands  of  the  Plaintiff,  a  right  to  be  repaid 
the  amount  of  the  trust  moneys  so  paid  to  him. 


1855. 


The  only  direct  evidence  I  have  of  the  money  having 
been  paid  to  the  father  is  an  entry  in  a  private  journal 
kept  by  Robert  Crockett,  the  owner  of  the  estate  charged 
with  this  legacy,  and  which  estate  was  released  by  the 
deed  of  1817,  which  is  in  these  words^[J3t«  Honor  read 
them]. 


It  is  objected,  that  this  entry  is  not  admissible  in 
evidence  for  any  purpose  whatever,  and,  at  all  events, 

that 
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Orrbtt 

V. 
CORSBR. 

CORSRR 

V. 

Orrbtt. 


that  it  is  not  adaiissibie  against  the  Plaintiff;  on  this 
point  I  reserved  my  judgment. 

The  principle  which  goyems  the  admissibility  of  snch 
entries  is  thus  stated  by  Sir  Thomas  Plumer  in  Short  v. 
Lee{a) : — **  The  principle  is,  that  the  entry  is  made  by 
an  individual  conusant  of  the  fact  at  a  time  when  it 
was  not  in  dispute,  having  no  interest  to  make  a  false 
entry,  and  making  one  tending  to  charge  himself.*'  The 
usual  instance  is  an  entry  by  a  person  of  a  sum  paid  to 
him,  as  in  Higham  v.  Ridgeway  (6),  which  is  a  leading 
case  upon  the  subject.  In  that  case  the  entry  was  by  a 
medical  man  of  his  receipt  of  his  charge  for  having 
delivered  a  woman  of  a  child  on  a  particular  day,  and 
that  was  admitted  as  evidence  of  the  age  of  the  child. 
It  is  contended,  that  the  present  memorandum  is  of  no 
value,  because  it  is  the  entry  of  the  payment  and  not  of 
the  receipt  of  money  by  the  person  who  made  it,  and 
therefore,  as  it  tends  to  discharge  himself,  it  is  inad- 
missible. I  am,  however,  disposed  to  consider  the  entry 
as  admissible,  on  the  ground  that  it  does  not  discharge 
the  person  who  made  it,  but,  on  the  contrary,  is  an  ad- 
mission against  his  own  interest.  The  payment  of  the 
1,000/.  to  Mr.  Orrett  was  no  discharge  to  Robert 
Crockett  of  his  liability  to  pay  the  legacy  of  1,000/., 
because  a  payment  to  the  wrong  person  would  not  dis- 
charge his  estate  from  the  1,000/.  due  to  the  trustees. 
The  way  in  which  I  look  at  it  is  this : — the  admissi- 
bility of  this  evidence  cannot,  I  think,  depend  on  the 
existence  or  non-existence  of  the  deed  o(  March,  1817, 
or  whether  his  estate  is  or  is  not  discharged  from  that 
legacy.  Suppose  that,  notwithstanding  the  deed  and 
immediately  on  the  execution  of  it  the  trustees  had  filed 
a  bill  to  compel  Robert  Crockett  to  pay  the   1,000/., 

alleging 
(a)  2  Jac,  ^  W.  p.  475.  (6)  10  East,  109. 
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alleging  evidence  that  Robert  Crockett  had  not  paid 
them  the  money  though  he  had  promised  to  do  so,  but 
had  paid  it  to  another  person  who  was  not  an  agent  of 
the  trustee.  If,  in  answer  to  such  claim,  Mr.  Crockett 
simply  alleged  that  he  had  paid  the  trustees,  this  entry 
in  his  own  book  would  be  admissible  to  shew  that  he 
had  paid  Mr.  Orrett  and  not  the  trustee,  and  therefore 
had  not  discharged  his  liability.  If  admissible  in  such 
a  case,  why  is  it  not  admissible  here  ?  After  much  hesi- 
tation and  much  consideration,  I  am  of  opinion  that  this 
entry  is  admissible  in  evidence  between  the  parties  to 
shew  that  the  second  1,000/.  was  paid  to  Mr.  Orrett 
and  not  to  the  trustees,  to  whom  it  ought  to  have  been 
paid.  If  this  evidence  is  to  be  relied  upon  as  conclusive, 
then  would  arise  the  question  whether  the  trustee  autho- 
rized such  payment,  but  this  latter  question,  after  this 
lapse  of  time,  could  not,  in  my  opinion,  arise  under  the 
circumstances  of  this  case.  Before  however  the  Court 
will  act  upon  this  evidence  it  is  necessary  to  consider  the 
surrounding  circumstances,  and  see  whether  they  corro- 
borate or  invalidate  it.  ^Tke  Master  of  the  Rolls  exa- 
mined  the  subsequent  facts,  and  came  to  the  conclusion 
tkat  tliey  confirmed  the  entry.'] 


1865. 


In  this  state  of  things,  (presuming  everything  I  le- 
gally can  most  favourable  to  the  Defendant,)  I  am  of 
opinion  that  the  Defendant  is  bound  to  make  good  the 
legacy  to  the  Plaintiff,  but  that  he  is  entitled  to  make 
the  assets  of  the  father  in  the  hands  of  the  Plaintiff 
available  for  the  purpose  of  repaying  the  Defendant 
what  is  due  to  him. 


I  had  sketched  the  form  of  the  decree  upon  the 
assumption  that  the  legal  personal  representative  of  Mr. 
Orrett  was  before  the  Court;  but  as  that  is  not  the 
case,  I  cannot  make  the  decree  I  intended.     But  there 

being 
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Orrbtt 

o. 

CoRfBR. 

C0R8ER 
V. 

Orrbtt. 


being  evidence  before  the  Court  that  the  Plaintiff  has 
in  his  hands  assets  of  his  father,  I  will  not  allow  him 
to  receive  anything,  without  giving  the  Defendant  aa 
opportunity  of  instituting  proper  proceedings  for  making 
those  assets  available  for  the  purpose  of  relieving  the 
Defendant  from  his  liability.  If  the  Plaintiff  declines 
that,  the  bill  will  be  dismissed  without  costs. 

Mr.  12.  Palmer  then  argued,  that  the  share  of  the 
residuary  estate  of  the  Plaintiff's  father  received  by 
him  and  his  sister  was  only  liable  to  two-thirds  of  the 
1,000/,,  and  that  the  share  of  the  widow  ought  to  bear 
its  one-third  proportion ;  Gillespie  v.  Alexander  (a). 

Mr.  Roupell,  on  the  other  hand,  contended  that  the 
1,000/.  having  been  received  by  the  Plain tiff*s  father, 
every  portion  of  his  assets  was  liable  to  make  it  good. 


July  24.  The  Master  of  the  Rolls. 

I  have  looked  at  this  case,  and  I  am  of  opinion  the 
proper  course  to  be  taken,  consistently  with  the  view 
that  I  have  expressed  of  this  case,  is  this: — 1  must 
treat  two-thirds  of  the  debt  as  received  by  the  Plaintiff 
at  the  death  of  his  father,  and  the  one-third  as  not 
received  by  him  and  as  due  from  the  trustee,  and  that 
consequently  one- third  of  1,000/.,  which  will  be  333/. 
65.  8c/.,  will  be  due  from  the  Defendant  out  of  the  estate 
of  his  father  to  the  Plaintiff,  with  interest  upon  it  from 
the  death  of  the  Plaintiff's  father  at  the  rate  of  4/.  per 
cent,  per  annum.  I  shall  give  no  costs  of  the  suit.  In 
my  opinion,  the  Plaintiff  asked  more  than  he  was  entitled 
to,  and  the  case  is  a  very  hard  one  upon  the  Defendant 
even  as  it  stands.  The  Defendant  will  either  admit 
having  received  assets  of  his  testator  suflScient  to  answer 
the  demand  made,  or  there  must  be  an  account  taken. 

(a)  3  Russell,  130. 
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PROLE  V.  MASTERMAN. 

July  24. 

THE  Cambrian  and  Chrand  Junction  Railway  Com-  A  rait  was  in- 
pany  was  provisiODally  registered  m  September,  the  directors 
1845.  and  a  managing  committee  was  appointed,  con-  ofanabortive 

,  company^  to 

sisting  of  the  Plaintiff,  some  of  the  Defendants,  and  make  them 
others.    The  project  did  not  succeed,  and  at  a  meeting  ^We 'or  acta 

•^    •'  '  '^  of  mismanage- 

of  the  shareholders,  on  the  1 2th  October,  1846,  it  was  mentand  for 
resolved  that  the  company  should  be  dissolved;  and  ^^*^it^^ 
soon  after,  at  a  meeting  of  the  committee  of  manage-  Ainds.  This 
ment,  a  resolution  was  passed  appointing  Charles  Robert  mi^d  fy  an 


Colman  and  John  Lawrie  a  sub-committee,  to  settle  ^f  ^^  ^^ 

Defendants  to 

and  wind   up  the  affairs  of  the  company,  and   they  pay  a  fixed 
accepted  and  acted  on  the  appointment.    But  in  2)e-  ^^  ^^  ^ 
cember,  1846,  some  of  the  shareholders  being  dissatis6ed  paid  more 
with  the  mode  in  which  the  business  of  the  company  ^^^  '^^  ^ ' 
had  been  conducted,  a  bill  was  filed  by  John  Franhs  could  susuin 
and  others  on  behalf  of  themselves  and  all  the  other  for  oontribu- 
shareholders  of  the  company  (except  the  then   De-  ^P""*  respect 

■^     '  '  of  the  oompro- 

fendants)  against  the  members  of  the  committee  of  mise,  and  that 
management,  alleging  acts  of  fraudulent  mismanagement  '^^^^ 
on  their  part,  by  the  secret  reservation  to  themselves  of  not  entitled, 
shares  without  making  the  due  payments  and  by  the  y,^  ^o  make 

misapplication  of  the  funds  of  the  company,  by  what  is  the  Plaintiff, 

at  the  same 
shortly  expressed  by  the  term  ''  rigging  the  market."  time,  account 

To  recover  these  the  bill  was  filed.  f?^^-!:^*?*'^ 

liabilities  to 
the  company. 

The  suit,  however,  was  compromised,  and  by  an 
order  of  the  2nd  of  August,  1849,  the  Defendants  (in- 
cluding the  present  Plaintiff)  were  ordered  to  pay  to 
the  Plaintiffs  and  to  the  other  holders  of  the   1,840 

shares 
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1855.       shares  thereinafter  mentioned  the  sum  of  1,0002.  on  the 
^^■v-^^      12th  of  Avgvst  then  next,  and  the  further  sum  of  868/. 
^^  on  the  2nd  of  February ^  1850,  in  sattsfactton  of  all 

Mastbbmait.  claims  and  demands  in  respect  of  such  shares.  To 
make  provision  for  satisfying  the  amount  to  be  paid 
under  this  order,  Messrs.  Colman  and  Lawrie  were 
again  appointed  (the  Plaintiff  being  a  party  to  the 
appointment)  a  sub-committee,  to  collect  contributions 
and  make  arrangements  with  the  several  parties  liable 
under  the  order  to  pay  that  amount.  It  was  alleged, 
that  the  members  of  the  committee,  with  the  exception 
of  Plaintiff,  bad  advanced  large  sums  on  account  of  the 
general  liabilities  of  the  concern,  and  on  that  account  it 
was  understood,  that  regard  was  to  be  had  to  that  circum- 
stance, and  that  the  Plaintiff  should  pay  more  towards 
the  satisfaction  of  the  1,868/.  than  the  others.  The  result, 
however,  was,  that  he  was  obliged,  by  legal  process,  to 
pay  a  much  larger  share  than  the  others,  and  he  now 
filed  his  bill  for  an  account  and  for  a  contribution  by  the 
others  to  recoup  him  the  sums  alleged  to  be  overpaid 
above  his  fair  proportion.  By  his  bill  he  alleged,  that 
Messrs.  Colman  and  Zatrrif  had  agreed  to  take  400/.  as 
his  share,  to  be  secured  by  two  bills  of  exchange  and  a 
deposit  of  dock  warrants  for  certain  wines,  and  that  they 
were  to  give  him  an  indemnity  from  all  further  liability 
under  this  order;  but  that  he  had  been  obliged  to  pay 
847/.  5s.  I  Id.  and  got  no  indemnity,  thus  leaving  a  very 
small  amount  to  be  paid  by  each  of  the  other  members 
of  the  committee.  Colman  (Lawrie  being  dead)  abso- 
lutely denied  any  such  agreement,  though  he  admitted 
the  bills  had  been  taken  and  the  deposit  of  the  wine 
warrants  accepted,  but  it  was  because  they  could  get 
nothing  else  from  the  Plaintiff.  He  said,  that  the 
money  so  paid  by  the  Plaintiff,  as  he  alleged,  was  not 
wholly  in  respect  of  his  contribution,  but  much  of  it 

was 
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adopted  to  make  him  pay,  and  the  costs  he  had  been 
put  to  by  his  neglect  or  refusal  to  pay  his  proper  quota* 


PaOLE 

«• 
Mastbrman. 


Mr.  R.  Palmer  and  Mr.  Birdf  for  the  Plaintiff,  con- 
tended that  he  was  entitled  to  a  contribution  in  respect 
of  this  particular  matter  without  reference  to  any  otlier 
transaction. 

Mr.  Lloyd,  Mr.  Surrage,  Mr.  Roupell,  Mr.  Waller, 
Mr.  FoUett,  Mr.  H.  Morris  and  Mr.  Hardy,  for  the 
different  Defendants,  argued  that  this  suit  could  not  be 
sustained  in  its  present  form,  and  that  it  must  either  be 
dismissed  or  accounts  directed,  so  as  to  ascertain  the 
complete  rights  of  the  parties.  They  contended,  that 
though  the  Plaintiff  might  have  paid  more  than  his 
share  of  the  1,8687.  ordered  to  be  paid  upon  the  com- 
promise, yet  that  he  was  a  defaulter  in  respect  of  the 
general  liabilities  of  the  company,  and  that  he  was  not 
entitled  to  a  contribution  from  the  Defendants,  without 
himself  making  good  what  might  be  due  from  him  as  a 
shareholder  and  director  of  the  company,  and,  conse- 
quently, that  the  accounts  must  therefore  include  these 
matters ;  Hanson  v.  Keating  (a)  ;  Oibson  v.  Gold" 
smid{b) ;  Rawson  v.  SamueUfi). 

The  Master  of  the  Rolls. 

I  do  not  think  the  Court,  on  this  occasion,  has  juris- 
diction to  direct  the  expensive  inquiries  or  accounts 
which  have  been  insisted  on  by  the  Defendants. 

The  view  which  I  take  of  the  case  is  shortly  this : 

the 

(a)  4  Harfy  I.  the  Lords  Justices. 

(6)  18  Eeav.  584,  reversed  by  (c)  Craig  if  Ph.  161. 
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1865.       the  facts  may  be  thus  stated : — certain  members  of  a 
^•^^^^^^      partnership  file  a  bill  against  other  members,  who  fill 
^^  the  character  of  managing  committee,  alleging  acts  of 

MASTKaMAN.  misconduct  and  seeking  to  make  them  personally  liable 
to  pay  a  large  sum  of  money.  The  Defendants  to 
that  suit  compromise  and  agree  to  pay  1,868/.  to  the 
Plaintiff  and  the  other  members,  in  order  to  put  an  end 
to  the  litigation.  The  present  Plaintiff,  being  one  of  the 
Defendants  to  the  former  suit,  has  paid  847/.,  which  is 
more  than  his  share  of  the  1,868/.,  and  he  files  the  pre- 
sent bill  for  contribution.  The  answer  is, ''  Yon  are  not 
entitled  to  any  contribution  from  us,  until  you  have 
wound  up  the  affairs  of  the  partnership,  and  ascertained 
the  rights  and  liabilities  of  all  the  parties,  and  paid 
your  share/'  This,  however,  is  properly  the  subject  of  a 
distinct  suit,  and  it  involves  different  rights,  and  requires 
different  parties  to  it.  It  might  as  well  be  said,  that  if 
there  happened  to  be  very  many  other  transactions 
between  these  parties,  the  Plaintiff  could  not  come  to 
settle  one  without  at  the  same  time  settling  all  the 
others.  The  Defendants  must  file  a  cross  bill  to  take 
the  accounts  of  the  partnership,  making  all  persons 
interested  parties,  in  order  that  their  rights  and  liabilities 
may  be  ascertained.  They  may  then  insist  that  they 
are  not  bound  to  make  good  the  amount  of  their  con- 
tribution in  respect  of  the  1,868/.,  until  Plaintiff  has 
made  good  to  them  what  is  due  on  the  other  matters. 
That,  however,  would  be  a  separate  matter,  and  to  obtain 
such  relief  a  cross  bill  must  be  filed.  In  such  a  case, 
I  should  be  disposed  to  say,  that  the  Plaintiff  could 
not  get  what  is  due  to  him  on  the  one  account,  without 
making  good  to  the  partnership  what  is  due  from  him. 

In  the  absence  of  such  cross  suit,  I  cannot,  however, 
take  these  accounts  or  enter  into  these  matters. 


I  am 
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I  am  disposed  to  ascertain,  by  an  inquiry,  the  partica**       1855. 
lars  of  the  agreement,  and  to  direct  an  inqairy  on  the      ^^v^*^ 
footing  ,of  it.  V. 

MA«milAN. 


PAYNE  V.  LITTLE. 

July  27,  28. 

A    QUESTION  arose  in  this  case,  as  to  the  proper  Special  exa- 
"^^    fee  to  be  allowed  a  gentleman  of  the  Bar,  who  JJ[2*ied*to  « 
had  acted  as  special  Examiner  in  London.    The  case  fee  of  five 
being  one  of  great  complexity,  a  fee  of  thirty  guineas  ^L  ^^ 

had  been  marked  by  the  solicitor,  for  reading  the  papers  '^^^t  their 

clerlis  BFe  eo** 
preliminary  to  the  examination,  and  6/.  6s.  a  day  had  titled  to  fire 

been  charged  by  the  Examiner  and  his  clerk,  the  daily  !^'°^)f^ 


attendance  at  his  chambers  having  been  of  considerable  extra  fee  ia 
1        .  ■  payable  for  an 

sitting  during 
On  taking  up  the  depositions,  one  of  the  parties  6b-  jj^*  ^^n~ 
jected  to  pay  his  share  of  these  fees,  and  the  Examiner's  minaiy  labour 
clerk  declined  parting  with  them.    This  gave  rise  to  the  ^^^  napm. 
question  as  to  the  proper  amount  of  fees  payable. 

Mr.  Morris,  for  the  dissentient  party. 

Mr.  G.  W.  Collins,  contrct. 

The  Master  of  the  Rolls  said  he  would  consider 
the  case. 


The  Masteb  of  the  Rolls.  My  28. 

In  this  case,  the  question  brought  before  me  was, 
what  fee  ought  to  be  allowed  to  a  special  Examiner 
appointed  by  this  Court.  I  have  consulted  others  on 
the  subject,  and  the  result  is,  that  I  am  of  opinion  that 

vol.  XXI.  F  6/.  6s. 
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1855. 


Patmb 

o. 
Little. 


51,  6«.  per  diem,  and  no  more,  ought  to  be  allowed  to  a 
special  Examiner  (a). 

I  am  of  opinion  that  the  length  of  the  meeting  can- 
not affect  the  amount  of  the  fee ;  the  special  Examiner 
is  bound  to  give  the  whole  of  a  legal  day  for  the  pur- 
pose. I  also  think  that  no  fee  ought  to  be  allowed  for 
reading  the  papers.  This  is  what  ought  to  be  allowed 
at  present,  but  it  is  probable  that  some  General  Orders 
will  be  made  in  Michaelmas  Term  which  will  regulate 
the  matter.  In  the  mean  time,  as  I  must  dispose  of  this 
case,  and  I  think  the  special  Examiner  ought  to  receive 
from  the  solicitor  so  much  as,  together  with  what  he 
has  already  received,  will  make  up  five  guineas  a  day, 
together  with  the  fees  to  his  clerk,  which  I  presume  to 
be  5«.  a  day. 


The  solicitor  must  personally  undertake  to  pay  what, 
if  anything,  shall  be  further  allowed  under  any  General 
Order  of  the  Court. 


Having  stated  my  opinion,  it  will  be  better  not  to 
draw  up  any  order  on  the  subject 

(a)  Ordinti  Can.  329. 


CASES  IN  CHANCERY.  67 

1856. 


In  re  BRIGHT S  TRUST.  Jtm*  1 1 ,  12, 

21. 
npHE  testator  by  his  will,  dated  in  1829,  bequeathed  Bequest  of  re- 

^  his  personal  estate  to  three  trustees,  upon  trust  to  iife"lnd  after 
convert  and  invest,  and  pay  the  income  to  his  daughter  her  decease,  a 
Maty  Bright  for  life,  and  after  her  decease,  he  directed  fich  tofi.and 

his  trustees,  out  of  the  trust  funds,  to  pay  the  sum  of  9"  ^P"®"^"  . 

"^  daughters),  for 

3,000/.  unto  each  of  his  granddaughters  Jesse  and  Rose,  their  absolute 
for  their  own  absolute  use  and  benefit  respectively;  and  "?^*     fth 
if  either  of  his  said  granddaughters  should  be  dead  at  should  be  dead 
such  the  time  of  the  decease  of  Mary  Bright,  then  he  "f  ^^  her**** 
directed  that  the  sum  of  3,000Z.  thereby  given  to  such  3,000/.  was  to 
granddaughter  should  go  and   be  paid  to  his  grand-  granddaughter 

daughter  who  should  be  then  living,  for  her  own  absolute  ^**°  »howW  be 
°  ^  ^  then  hving; 

use  and   benefit,  to  whom,  in   that  event,  he  gave  and  but  in  case 
bequeathed  the  same  accordingly.  Provided  always,  and  dauelfter"  ' 
he  thereby  declared,   that   in   case  either  of  his  said  should  have 
granddaughters,  so  dying  as  aforesaid,  should  have  been  ^^^^y  ^^^e  to 

married,  and  should  have  left  any  child  or  children  her  ^^®  ^^l,'®;.  , 

gacy.    B,  died 
surviving,  then  that  the  trustees  should  stand  possessed  first,  leaving 

of  the  said  sum  of  3,000/.  thereinbefore  bequeathed  to  fi?'*^!;!"j  9;. 

'  then  diecl  wito- 

his,  her  or  their  said  mother,  upon  trust  **  for  all  such  out  issue, 

children."  ^'*^?"P  "'•  n 

**        "^  surviving.    On 

the  death  of 

A, :  Held  that 

And  afler  payment  of  the  two  legacies  of  3,000/.  c.'<  legacy  was 
and  3,000/.,  the  testator  gave  the  stocks,  &c.  on  which  vested  and 

\  ^  ®  '  passed  to  her 

the  residue  should  be  invested  to  his  daughter-in-law  representa- 

Jean,  and  his  three  grandsons,  equally,  with  benefit  of  *^®** 

survivorship,  if  either  of  them  died  in  the  lifetime  of 

Mary  Bright,  but  if  any  grandson  so  dying  left  children, 

they  were  to  take  their  parentis  share. 

And  he  directed,  that  if  all  his  said  grandchildren  and 

p2  the 
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1866.  the  said  Jean  Bright  sboold  die  in  the  lifetime  of  his 

^^'^'^^^  daughter  Mary  Bright^  and  his  grandchildren  without 

Bbioht's  leaving  issue  as  aforesaid,  then  all  his  trust  moneySy  &c. 

^"i*^  should  be  in  trust  for  his  daughter  Mary  Bright. 

The  testator  died  in  1831 ;  Jesse  died  in  1844,  leaving 
three  children ;  Rose  died  in  1847,  without  issue,  and 
Mary  Bright  died  in  1854. 

The  legacy  of  3,000/.  bequeathed  to  iiose  was  claimed, 
first,  by  her  administrator ;  secondly,  by  the  residuary 
legatees ;  and,  thirdly,  by  the  next  of  kin  of  the  testator. 
The  question  was  discussed  upon  petition  presented  for 
payment  of  the  fund  out  of  Court. 

Mr.  Roupell  and  Mr.  C.  C  Barber,  for  the  resi- 
duary legatees,  contended,  that  as  the  legacies  did  not 
exist  till  the  time  of  raising  them  arrived,  and  as  the 
granddaughters  of  the  testator  died  in  the  lifetime  of 
Mary  Bright,  that  time  never  arrived ;  consequently  the 
legacies  never  became  raisable  or  payable,  but  sunk  into 
the  residue.  And  at  all  events,  that  Rote  having  died 
without  issue  before  the  time  the  legacy  became  raisable, 
it  never  took  effect,  but  remained  part  of  the  residue. 
They  cited  Bech  v.  Burn  (a). 

Mr.  Lloyd,  in  the  same  interest,  also  contended,  that 
there  was  no  gift  to  the  granddaughters  until  after  the 
death  of  Mary  Bright,  and  that  the  intention  was,  that 
the  legatees  should  take  nothing  unless  they  both  sur* 
vived  the  tenant  for  life.  He  cited  Pope  v.  Whii^ 
combe  (6). 

Mr.  R.  Palmer  and  Mr.  Kenyan,  for  the  next  of  kin 
of  the  testator. 

The 

(a)  7  Beav.  492.  (6)  3  Kms.  124. 
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ne  Mabtbb  of  the  Rolls  intimated  that  he  had  no        1855. 
doubt  that  the  next  of  kin  were  not  entitled. 


Mr.  C  Hallf  Mr.  J7.  Steveris,  Mr.  Williamson  and 
Mr.  W.  JET.  Clarke,  for  other  parties. 

Mr.  FcUeti  and  Mr.  Prendergast,  for  the  administra- 
tor of  Rase,  contended  that  the  legacy  to  Rase  was  an 
absolute  vested  interest  in  the  first  instance,  but  liable 
to  be  divested  in  a  particular  event,  viz.  on  her  death 
in  the  lifetime  of  Jesse  and  Mary  Bright,  That  this 
had  not  happened,  as  she  survived  the  former,  and 
that  notwithstanding  her  death  in  the  lifetime  of  Mary 
Bright,  the  gift  was  an  absolutely  vested  and  transmis- 
sible interest,  and  passed  to  her  legal  personal  repre- 
sentative ;  Harrison  v.  Foreman  (a) ;  Benyon  v.  Mad- 
dimm(l);  SmUherr.  WiUockie);  WhitteUv.Diidin{d); 
1  Rap.  Leg.  (e). 

Mr.  Bagshawe  and  Mr.  Bristowe,  in  the  same  interest, 
cited  Browne  v.  Lord  Kenyon  (/) ;  Sturgess  v.  Pear^ 
^v"*  (9)  f  -Rtn^r  V.  Hardwich  (A). 

Mr.  C  C  Barber,  in  reply. 

The  Mastbb  of  the  Rolia. 

My  present  impression  is,  that  the  legacy  to  Rose 
was  an  interest  vested  in  her  at  the  death  of  the  tes- 
tator, but  I  will  consider  the  point. 

The 

{a)  5  Vet,  207.  (e)  Page  624  (4th  edit) 

(6)  2  Bro.  C.  C.  75.  (/)  3  Madd.  410. 

(c)  9  Vet.  233.  ( g)  4  Madd.  411. 

(d)  2  Jac.  i  W.  279.  (A)  2  Beav.  362. 


Inrt 

Bright's 

Truft 
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The  Master  of  the  Rolls. 

In  re 
Brioht's 

Trust  I  have  looked  at  the  cases  and  I  am  confirmed  in  my 

Junel2       opinio^^i  that  this  is  a  vested  legacy. 

Where  payment  is  postponed  for  the  convenience  of 
the  estate,  as  where  an  estate  is  given  to  one  for  life, 
with  remainder  to  another  in  fee,  charged  with  the  pay- 
ment of  legacies  to  other  persons,  on  the  death  of  the 
tenant  for  life,  the  legacies  are  vested  on  the  death  of 
the  testator,  although  the  payment  is  postponed.  I  am 
confirmed  in  my  first  impression,  that  the  legacy  of 
3,000/.  is  vested  in  Rose,  and  the  fact  of  there  being 
a  contingent  gid  over  of  the  whole  residue,  which  might 
have  arisen  in  case  of  all  the  grandchildren  dying  before 
the  death  of  the  tenant  for  life,  does  not,  in  my  opinion, 
vary  the  case.  The  authorities  are  numerous  that  such 
a  gift  over  does  not  make  a  legacy  contingent,  although 
it  may  have  an  influence  on  the  Court  in  putting  a  con- 
struction on  the  dispositions  of  the  will. 

The  result  is,  that  the  legacy  is  vested.  I  will  make 
a  declaration  to  that  effect,  and  the  proper  order  conse- 
quential upon  it. 


CASES  IN  CHANCERY.  7I 

1854. 


ARMSTRONG  ».  ARMSTRONG.  (No.  1.) 

Avguti  3. 

rpHOMAS  ARMSTRONG  and   the  Defendant  Between  the 

Wiliiam  Richardson  were  joint  owners  of  a  ship  ^f^jg  ^f 
called  **T\\e  Amethyst  f^*  the  former  being  entitled  to  shares  of  a 
twenty-one  sixty-fourths,  and  the  latter  to  the  remaining  entry^of  the^ 

shares.  transfer  on  the 

register,  the 
purchaser  had 

In  Avguit,  1851,  "  The  Amethyst*'  foundered  at  sea,  °^^f  **;**  ^^;j 

^      '  '  ^  '  vendor,  though 

and  a  sum  of  1,230/.  became  payable  to  the  owners,  in  the  shares 

the  proportion  of  their  respective  shares,  for  insurance  J^J^  i^^hli 

on  the  ship  and  freight.    It  was  then  arranged  between  name,  was  a 

them  that  another  ship  should  be  purchased,  in  which  case  present- 

they  should  be  interested  in  the  same  proportions,  and  ipgap''*'"^ 

.  ,  .       .  ja€ie  appear- 

that  the  insurance  money  should  be  applied  in  part  pay-  ance  of  fraud, 

ment  of  the  purchase-money.   Accordingly,  on  the  13th  ^^^  ^"^    •  . 
of  September,  1851,  an  agreement  was  entered  into  for  tcriminjunc- 
the  purchase  of  a  newly-built  ship,  called  "  The  Wil-  ^y^^  purchaser 
Uam  Richardson"  at  the  price  of  2,600/.,  the  balance  f'?"*  dealing 
whereof,  beyond  the  insurance  money,  together  with  thares  or  in- 
some  additional  outlay,  was  paid  or  secured  by  12tcA-  ^o™"?*!*® 
ardson,  who  it  was  understood  (as  alleged  by  the  Plain-  certificate  of 
tiffs)  was  to  retain  the  profits  on  Thomas  Armstrong's  [oTnsure^e* 
shares,  in  liquidation  of  the  remaining  part  of  his  pro-  effective  de- 

X-  r  xi_  1.  1.      1.    J  •       1     termination  of 

portion  of  the  purchase-money,  as  he  had  previously  the  questions 
done  in  the  case  of  •'  The  Amethyst."  **  ^«  hearing. 

The  agreement  for  purchase  and  the  receipt  for  the 
deposit  were  both  in  the  names  of  William  Richard* 
son  and  Thomas  Armstrong,  but  all  matters  connected 
with  the  agreement  and  purchase  were  managed  by 
Richardson  and  the  Defendant  Thomas  Cassop  Arm* 

strong 


AsMflTRONO. 
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1854.       strong  (the  eldest  son  of  Thomas  Armstrong),  who, 
Wv^^^      ng  the  Plaintiffs  alleged,  acted  as  the  agent  of  his 

AsMSTRoira     -  ., 

father. 

On  the  8th  of  October,  1851,  ''The  WUUam  Rich- 
ardson"  was  registered  in  the  names  of  William  Rich- 
ardson and  Thomas  Ctusiyf  Armstrong,  as  the  owners, 
in  the  proportions  of  forty-three  to  twenty-one  shares. 

The  ship  soon  after  set  sail  for  Alexandria,  Thomas 
Cassop  Armstrong  being  the  master,  as  he  bad  pre* 
viously  been  of"  The  Amethyst,'*  After  her  departure, 
and  on  the  20th  of  October,  1862,  Thomas  Armstrong 
•died,  haying  by  his  will  given  his  whole  personal  estate 
•equally  to  the  Defendant  Thomas  Cassop  Armstrong  and 
}iis  other  children.  The  Plaintiffs  took  out  letters  of 
administration  to  their  father's  estate,  and  having  disco- 
Tered  that  the  twenty-one  sixty-fourth  shares  were 
•registered  in  the  name  of  the  Defendant  Thomas  Cassop 
Armstrong,  and  that  by  a  bill  of  sale,  dated  the  27th  of 
November,  1852,  he  had  transferred  five  of  the  shares 
to  Richardson,  communications  took  place  between 
the  parties,  in  the  course  of  which,  Thomas  Cassop 
Armstrong  admitted  that  the  twenty-one  sixty-fourths 
were  the  property  of  his  father,  and  alleged  that  the  five 
shares  had  been  transferred  by  him,  in  discharge  of  the 
balance  due  on  his  proportion  of  the  purchase*-money 
not  already  paid  out  of  the  profits. 

Thereupon,  and  upon  the  representation  of  the  De^ 
fendant  Thomas  Cassop  Armstrong  that  a  sale  of  the 
shares  would  deprive  him  of  the  command  of  the  ship, 
the  Defendant  Thomas  Cassop  Armstrong  signed  a  me* 
morandum  of  agreement,  dated  the  8th  of  March,  1853, 
ivhereby,  after  reciting  that  the  insurance  money  was 
4lie  property  of  Thomas  Armstrong,  that  sixteen  sixty- 
fourth 
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fourth  shares  of  ''  The  WUliam  Riehards&n"  were  re-        1864. 
gistered  in  the  name  of  ITiamas  Cassop  Armstnmg^  as      ^•^*v^^ 
trustee  for  Thomas  Armitrong^  and  that  the  Plaintifib      ^^*J^*<>"<^ 
bad  agreed  to  allow  Thoma$  Casiop  Armstrong  **  to   AsMtraoiiOr 
Da¥igate  the  said  shares  in  the  said  ship  for  twelve 
months/'  Thomas  Cassop  Armstrong  agreed  to  account 
to  the  Plaintifib,  as  administrators  of  Thomas  Armstrong^ 
for  the  profits  of  the  ship,  from  the  time  she  was  pur- 
chased with  the  insurance  money  of  Thomas  Armstrong, 
and  at  the  expiration  of  that  period  to  sell  the  shares 
and  pay  over  the  proceeds  thereof,  to  be  divided  ac- 
cording to  the  will  of  Thomas  Armstrong,  one-fourth 
to  Thomas  Cassop  Armstrong,  and   the   remainder  to 
the  Plaintiffs  and  the  representatives  of  a  deceased 
son* 

No  account  of  profits  was  rendered  by  Thomas  Cos* 
sop  Armstrong,  nor  would  he,  on  being  applied  to  in 
pursuance  of  the  agreement,  concur  in  a  sale,  and  on 
the  22nd  of  June,  1854,  the  solicitors  of  the  Plaintiflfs 
gave  notice  to  the  Defendant  Richardson  and  his  soli- 
citors of  the  Plaintiffs'  title,  as  administrators,  to  the 
twenty-'One  sixty-fourths,  and  demanding  an  account  of 
the  profits  and  a  statement  of  the  consideration  for  the 
five  shares  transferred  to  Richardson.  The  solicitors  of 
Richardson  disclaimed  all  liability  to  account,  as  required, 
but  made  an  o&t,  without  prejudice,  to  compromise. 

On  the  30th  of  June,  1864,  the  Plaintifis  found,  by 
examining  the  Custom-Chouse  books,  that  the  Defendant 
Thomas  Cassop  Armstrong  had,  by  a  bill  of  sale,  dated 
the  8th  of  the  same  month,  transferred  the  remaining 
sixteen  sixty*fourths  to  the  Defendant  Richardson,  but 
they  alleged  that  the  bill  of  sale  was  not  entered  till 
the  same  30th  of  June,  or  at  all  events  till  after  the 
notice  of  the  22nd  of  June,  and  this  was  not  denied. 

The 


Aemsteoho 
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1864.  The  ship  had  sailed  on  the  28th  of  June.  The  PlaintiOs 
by  this  bill  prayed  an  accooot  of  profits,  a  transfer  to 
the  administrators  of  Thomas  Armstrong  or  a  sale,  and 
AEMSTEOKa.  an  injunction  to  restrain  the  Defendants  from  selling 
or  transferring  the  twenty-one  sixty-fourths,  and  from 
parting  with  the  certificate  of  registry,  and  from  causing 
any  entry  of  sale  to  be  made  in  the  registry  book,  or 
any  indorsement  thereof  on  the  certificate. 

The  Defendant  Thomas  Cassop  Armstrong  being  oa 
a  voyage,  the  Plaintiffi  moved  for  an  injunction  in  the 
terms  of  the  prayer,  as  against  the  Defendant  Rich" 
ardson. 

The  Defendant  Richardson  by  his  affidavit  stated, 
that  from  a  conversation  he  had  with  Thomas  Arm" 
strong^  he  believed  he  had  given  the  Defendant  Thomas 
Cassop  Armstrong  the  insurance  money,  and  he  had 
therefore  always  treated  him,  and  not  his  father,  as  the 
real  owner,  after  his  last  account  in  respect  of  "  The 
Amethyst;"  that  all  the  accounts  as  to  *'  The  William 
Richardson,*'  both  before  and  after  the  death  of  Thomas 
Armstrong,  had  been  settled  by  him  with  the  Defendant 
Thomas  Cassop  Armstrong;  that  he  had  never  been 
asked  either  by  Thomas  Armstrong  or  the  Plaintiffs 
to  account  till  the  letter  of  the  22nd  of  June,  1854; 
that  on  being  then  informed  by  the  Defendant  Thomas 
Cassop  Armstrong  of  the  claims  made  against  him  by 
the  Plaintiffs,  which  he  foresaw  might  interfere  with  the 
working  of  the  ship,  he  procured  the  bill  of  sale  of  the 
8th  of  June,  1854,  but  in  ignorance  of  the  memorandum 
of  the  agreement  of  the  8th  of  March,  1853  and  of  the 
letter  of  the  22nd  of  June,  1854;  that  the  consideration 
of  the  bill  of  sale  was  the  fair  value,  as  was  also  the 
consideration  for  the  five  sixty-fourth  shares,  and  that 
the  agreement  for  the  purchase  of  "  The  William  Rich- 
ardson* 
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ardson"  and  the  receipt  for  deposit  were,  by  mistake,        1854. 
in  the  name  of  Thomas  Armstrong,  instead  of  the  De- 
fendant Thomas  Cassop  Armstrong. 


AEMSTBOHa 
V, 

Armsteono. 


The  Plaintiffs  by  their  affidavits  denied  the  alleged 
conyersation  between  the  Defendant  Richardson  and 
Thomas  Armstrong,  and  stated  that  Thomas  Armstrong 
became  interested  in  both  ships  to  give  employment  to 
his  son  ;  that  the  accounts  as  to  ''The  Amethyst'*  were 
all  settled  by  the  Plaintiff  «7ame5  Armstrong  (who  acted 
for  his  father,  an  infirm  old  man),  with  the  son  of  the  De- 
fendant Richardson,  and  sometimes,  but  not  often,  with 
Thomas  Cassop  Armstrong  himself,  but  never  with  the 
Defendant  Richardson;  that  the  sums  due  for  profits 
were,  from  time  to  time,  paid  over  to  Thomas  Armstrong, 
the  account  being  signed  by  the  VW\ii\\S  James  Arm- 
strong, and  that  Thomas  Armstrong  requested  applica- 
tions to  be  made  to  the  Defendant  Richardson  for  an 
account  of  profits  of  the  new  ship,  but  no  application 
bad  been  made,  because  it  was  supposed  that  the  balance 
due  for  purchase-money  had  not  been  fully  h'quidated. 

Mr.  12.  Palmer  and  Mr.  Thomas  Stevens,  in  support 
of  the  motion,  contended,  that  the  registration  of  the 
shares  in  the  name  of  Thomas  Cassop  Armstrong  was 
fraudulent,  he  being  the  mere  agent  and  trustee  of  his 
father,  who  supposed  they  had  been  registered  in  his 
own  name,  and  that  the  Court  ought  therefore  to  pre- 
vent the  legal  title-in  Richardson  being  perfected,  by  the 
indorsement  of  the  transfer  on  the  certificate,  after  the 
return  of  the  ship.  They  cited  Mestaer  v.  Gillespie  (a) } 
Speldt  V.  Lechmere  (b) ;  Ex  parte  Yalhp  (c). 

Mr. 
(a)  n  Va.  621.         (b)  13  Ves.  588.         (c)  15  Vet,  60. 


76  CASES  IN  CHANCERY. 

1854.  Mr.  RoupeU  and  Mr.  W.  Fonier,  for  the  Defendant 

'^-^-^'^       Riehardson.    There  has  been  no  fraud.     [Tke  Master 
9^  of  the  RoUm,   I  am  satisfied  as  to  the  fairness  of  the 

Aumtove.  transaction,  so  far  as  relates  to  the  five  sixty-fourths.] 
And  if  there  be  no  fraud,  the  G>urt  will  not  interfere; 
Langton  t.  Horton{a).  Even  where  fraud  exists,  it 
must  be  very  clear  to  induce  the  Court  to  interfere,  and 
in  some  instances  it  has  refused  to  do  so,  it  being  against 
the  general  policy  of  the  Registry  Acts,  which  it  is  so  im* 
portant  to  enforce;  Ex  parte  YaUop(b)\  and  the  appli- 
cation of  equitable  doctrines  is  excluded  by  the  8  &  9 
Vict.  c.  89,  s.  38.  The  registry  of  a  bill  of  sale  ren* 
ders  the  transfer  perfect  and  complete,  the  indorsement 
of  the  transfer  on  the  bill  of  sale  being,  by  section  39 
of  the  same  statute,  only  a  ministerial  act  of  the  Cus- 
tom-house officer. 

Mr.  R.  Palmer^  was  not  heard  in  reply. 

The  Mabtbr  of  the  Rolls. 

In  my  opinion,  this  is  a  case  for  restraining  the  trans- 
fer of  the  sixteen  shares  of ''  The  William  Richardson** 
I  agree  that  the  register  is  decisive,  but  there  are  cases 
in  which  parties  privy  to  fraud  are  restrained  from 
exercising  the  rights  to  which  they  are  primd  facie  en* 
titled.  There  are  various  cases  where  a  fraud  has  been 
committed,  in  which  the  Court  will  not  interf<u«  against 
an  innocent  person,  as,  for  instance,  against  a  pur* 
chaser  for  valuable  consideration  without  notice.  Con* 
aider  this  case  then,  first,  as  regards  Thomas  Cassop 
Armstrong^  who  is  out  of  the  jurisdiction  and  cannot 
be  dealt  with  except  to  the  extent  of  his  admissions : 
Thomas  Armstrong  became  owner  of  the  ship  Ame- 
thyst 

(a)  5  Btav.  9.  {h)  16  Tei.  60. 
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tAyst  to  gire  employmeul  to  bis  sod,  tndy  up  to  tfae  1864. 
period  of  her  loss,  the  aon  accounted  for  the  freight.  ^^^^^^^ 
Then  the  share  of  TAomas  Armstrory  in  the  insurance  '^■■*^*®"* 
money  is  agreed  to  be  laid  out  in  the  purchase  of  a  AaiuTaoMo. 
new  ship,  and  the  sum  of  2,500/.  is  to  be  given  to  a 
ship-builder  for  ''  The  William  Richardson^*  which  price 
is  accordingly  paid.  The  contract  is  nominally  entered 
into  between  Thomas  Armstrong  and  William  Richard'- 
son  of  the  one  part,  and  the  builder  of  the  other  part, 
but  the  ship  is  registered,  as  to  forty-three  shares,  in  the 
name  of  William  Richardson^  and  as  to  twenty-one 
shares  in  the  name  of  Thomas  Cassop  Armstrong.  Now 
Thomas  Cassop  Armstrong  admits  he  had  no  authority 
to  register  the  shares  in  his  own  name,  that  in  fact  he 
was  not  the  owner  of  the  twenty- one  shares,  that  he 
was  liable  to  account  for  them,  and  intended  so  to  do, 
and  that  his  reason  for  registering  them  in  his  own 
name  was,  to  have  the  control  of  the  ship  arising  from 
ownership.  If  the  matter  stood  there,  Thomcu  Arm^ 
strong  would  be  the  owner,  and  l%omas  Cassop  Arm^ 
strong,  having  registered  them  in  his  own  name,  could 
not  claim  them  for  his  own  property,  but  if  William 
Richardson  had  purchased  them  for  value  he  would  be 
entitled,  if  he  had  no  notice  of  the  fact  that  Thomas 
Cassop  Armstrong's  right  to  them  could  be  impeached ; 
but  the  opposite  is  proved  by  the  evidence  of  William 
Richardson  himself,  for  he  knew  that  the  father  gave 
the  son  no  authority,  and  that  there  existed  a  docu- 
ment to  the  contrary,  shewing  an  express  agreement 
entered  into  as  to  the  sale  and  distribution  of  the  pro- 
ceeds of  the  shares;  yet  Richardson,  knowing  this, 
takes  a  bill  of  sale  for  the  transfer  of  the  sixteen  shares 
to  himself  for  no  consideration.  The  sale  is  therefore 
not  bond  fidCf  and  William  Richardson  had  distinct 
notice,  that  though  Thomas  Cassop  Armstrong  was  the 
legal  owner  on  the  register,  he  had,  in  truth,  no  title  to 

the 
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the  shares.    There  mast,  therefore,  be  an  injuDction  as 
to  the  sixteen  shares,  in  order  that  matters  may  con- 
i>«»w.;.u   ^jj^^g  JQ  ^}^g  present  state  until  the  hearing  of  the  cause. 
Armstrohq.   As  to  the  five  shares,  they  stand  on  a  different  footing, 
and  there  will  be  no  order  as  to  them. 


1865.  ARMSTRONG  v.  ARMSTRONG.  (No.  2.) 

June  7,  8,  21. 

The  policy  of    T^HIS  case  is  reported,  ante,  p.  71,  on  the  occasion 

the  Ship  Re-      -1-      ^p  -^^  coming  before  the  Court  upon  a  motion  for 

isregarding       an  injunction, 
interests  not 
appearing  on 

inappHcable  "       '^^^  cause  now  came  on  upon  motion  for  a  decree, 
both  to  the       when  the  facts  were  somewhat  varied.    The  Defendant 

money  arising     t^.  ,       ,  i       i  .  11  1         > 

from  the  sale     Hichardson,   by  his    answer,  stated,  that  the  sixteen 

of  a  ship  and     g^^res  of  the  ship  "  William  Richardson,''  the  subject 
to  the  produce  "^  .  '  j 

of  the  freight,  of  dispute  between  the  Plaintiffs  and  the  Defendant 

party  whaTap-  ^^^'""*  Cassop  Armstrong,  had  been  bond  fide  sold  to 

pears  on  the  him  for  700/.,  and  he  admitted  that  he  was  accountable 

theabiolute  ^^^  ^^^^  ^um,  as  well  as  for  215/.  19«.  Od.,  in  respect  of 

owner  of  a  t^g  corresponding  proportion  of  the  ship's  freight,  to 

into 'an  agree*  the  persons  who  should  be  duly  found  entitled  thereto. 

iSablVconsI-  '^^®  Plaintiffs  thereupon  adopted  the  sale,  and  sought 

deration,  ad-  relief  only  in  respect  of  those  moneys,  and  relinquished 

^trustee  ^arid  ^''   claim   to   the    specific   shares  themselves.      They 

engaging  to  claimed,  however,  to  participate  in  the  moneys  as  form- 

and  hand  over  '^S 

the  produce  to 

the  true  owner,  the  Court,  notwithstanding  the  Ship  Registry  Act,  will  enforce  the 

agreement. 

Shares  in  a  ship  purchased  with  A,'t  money  were  registered  in  B/«  name.  After 
A*s  death,  B.  entered  into  an  agreement  with  his  representatives,  admitting  their 
right  and  for  valuable  consideration  agreeing  to  sell  the  shares  at  the  end  of  twelve 
months,  and  to  account  to  the  representatives  for  the  proceeds.  B.  accordingly  sold 
to  C.  Held,  that  though  the  Ship  Registry  Act  prevented  the  representatives  enforcing 
any  right  against  the  ship  itself,  still  that  they  were  entitled  to  recover  the  purchase- 
money  in  the  hands  of  C. 
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ing  part  of  the  assets  of  the  testator  Thomas  Arm-        1865. 
strong*s  estate^  and   they  insisted  that  the  Defendant      ^-^v^^ 

A.BMBTM.OVO 

Thomas    Cassop  Armstrong    was  a   mere    trustee   for  ^^ 

them  and  himself,  under  and  by  virtue  of  a  memo-  Armstromo. 
randum  of  agreement,  bearing  date  the  8th  of  March, 
1853,  and  made  between  Thomas  Cassop  Armstrong 
and  James  Armstrong  and  Ann  Hutchinson,  wife  of 
John  Hutchinson  of  Sunderland,  master  mariner,  the 
administrators,  with  the  will  annexed  of  Thomas  Arm- 
strong, late  of  Sunderland,  aforesaid,  grocer,  deceased, 
as  follows: — "Whereas  Thomas  Armstrong,  during 
his  life,  was  possessed  of  a  certain  sum  of  money  arising 
from  the  insurance  received  from  the  loss  of  the  ship 
'  Amethyst,^  which  was  invested  in  the  ship  *  William 
Richardson,*  of  Sunderland,  and  the  sixteen  sixty- 
fourth  shares  thereof  were  registered  in  the  name  of  the 
said  Thomas  Cassop  Armstrong,  as  trustee  for  and  on 
behalf  of  the  said  Thomas  Armstrong,  deceased ;  and 
whereas  the  said  James  Armstrong  and  Ann  Hutchin- 
son have  agreed  to  allow  the  said  Thomas  Cassop  Arm- 
strong to  navigate  the  said  shares  in  the  said  ship 
'  William  Richardson*  for  twelve  months  from  this  time, 
and,  in  consideration  thereof,  the  said  Thomas  Cassop 
Armstrong  hereby  agrees  to  account  to  the  said  James 
Armstrong  and  Ann  Hutchinson,  as  such  administra- 
tors of  the  said  Thomas  Armstrong,  for  the  gains  and 
profits  of  the  said  ship,  from  the  time  she  was  purchased 
with  the  money  of  the  said  Thomas  Armstrong,  as  afore- 
said, and  at  the  expiration  of  the  said  'period,  to  sell 
the  same  shares,  and  to  pay  over  the  proceeds  thereof, 
to  be  divided  according  to  the  will  of  the  said  Thomas 
Armstrong,  deceased,  namely,  one-fourth  to  the  said 
Thomas  Cassop  Armstrong,  and  the  remainder  to  the  re- 
presentatives of  MattheH)  Armstrong,  deceased,  and  the 
said  James  Armstrong  and  the  said  Ann  Hutchinson** 

This 
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1866.  1*1^18  agreement  was  signed  by  the  three  persons  par- 

^^^^'^^      ties  thereto. 
Aemsteono 

AftMSTRoxa.  The  Plaintiffs  claimed^  under  the  will  of  I^amoi  Arm" 
strong  and  this  agreement,  to  be  entitled  to  a  share  of 
the  proceeds  of  the  sale  and  of  the  freight,  which  they 
insisted  did  not  come  within  the  provisions  of  the  Ship 
Registry  Acts,  as  an  interest  in  the  ship  itself. 

Mr.  22.  Palmer  and  Mr.  Thomas  Stevens,  for  the 
Plaintiff.  The  only  question  is,  whether  this  money 
does  or  not  form  part  of  the  assets  of  Thomas  Arm^ 
strong ,  the  testa  tor,  which  the  Plaintiffs,  his  legal  per- 
sonal representatives,  are  entitled  to  sue  for  and  recover. 
Here  is  an  agreement  in  writing  between  the  partiesi 
whereby,  after  expressly  reciting  that  the  shares  were 
registered  in  the  name  of  Thomas  Cassop  Armstrong  as 
a  trustee  for  Thomas  Armstrong,  Thomas  Cassop  Arm-- 
strong  agrees  to  account  for  the  gains  and  profits  of  the 
ship,  and  for  the  proceeds  of  the  sale  of  the  shares,  in 
consideration  of  his  being  permitted  to  navigate  the  ship 
for  a  certain  length  of  time.  That  is  an  agreement 
wholly  independent  of  the  Ship  Registry  Acts  and  the 
policy  of  the  Navigation  Laws,  and  the  Ship  Registry 
Acts  can  in  no  way  affect  such  an  agreement  It  relates 
not  to  the  ship,  but  to  the  proceeds  of  the  sale  of  the 
ship,  and  is  valid  even  though  the  agreement  might  be 
inoperative  as  regards  the  ship  itself.  They  cited  Mestaer 
V.  Gillespie  (a) ;  Ex  parte  Yallop  (b) ;  Speldt  v.  Lech-- 
mere{c);  Davenport  r.Whitmore(d);  LadbroheY.Lee(e); 
Prouting  v.  Hammond  (/) ;  Battersby  v.  Smyth  (g) ; 

Burn  V.  Carvalho  Ch) ;  Reid  v.  Fairbanks  (t). 

Mr. 

(c)  11  Vet.  621.  (f)  8  Taunt.  688. 

(6)  15  Vet.  60.  (g)  3  Maddock,  110. 

(c)  13  Vei.  588.  (A)  4  Myl.  *  Cr.  690. 

(</ )  2  MyL  ^  Cr.  177.  (i)  13  Com.  JB.  R^.  692. 
(e)  ADeG.^  Sm.  106. 
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Mr.  Roupell  and  Mr.  W.  Forster,  for  the  Defendants,        1856. 
contended,  that  the  agreement  amounted  to  an  equit-      ^-^^v^^ 
able  contract  for  the  sale  of  the  ship  and  distribution  ^^ 

of  the  proceeds,  which,  under  the  provisions  of  the  Armstrong. 
Ship  Registry  Act,  was  void.  They  cited  Thompson  v. 
Leake  (a) ;  Neumham  v.  Graves  (b) ;  Barker  v.  Chap^ 
man(c);  Battersby  v .  Smyth  {d)  ]  Follettv.  Delany  {e)\ 
Hughes  v.  Morris{f)  ;  M^Calmont  v.  Rankin  {g) ;  Dun- 
cany.  Tindall^h);  Brewster  v.  Clarke (i);  8  &  9  Vict. 
c.  89,  88.  34—39. 


Tfte  M  A8TBB  of  the  Rolls.  J«»«  21. 

The  nature  of  the  case  is  this : — Thonuis  Armstrong, 
the  testator,  was  part  owner  of  a  vessel  called  **  The 
Amethyst"  which  was  lost.  He  received  his  share  of  the 
insurance  moneys  but  before  this  had  been  done  he  was 
desirous  to  embark  with  his  joint  owner,  the  Defendant 
Mr.  Richardson,  in  a  new  adventure  in  another  ship,  to 
be  called  '^  The  William  Richardson/'  in  which  he  was 
to  have  twenty-one  sixty-fourths.  His  object  undoubt- 
edly was  to  employ  his  son  Thomas  Cassop  Armstrong^ 
as  master  of  the  ship.  Thomas  Cassop  Armstrong  acted 
as  his  father's  agent  in  the  matter,  and  400/.,  received  by 
Thomas  Armstrong  in  respect  of  the  insurance  money, 
was  applied  in  part  payment  of  his  share  in  the  new 
ship,  and  the  remainder  of  his  share  of  the  purchase- 
money  was  to  be  paid  out  of  the  ship's  earnings. 
Thomas  Cassop  Armstrong  registered  his  father's  shares 
of  the  ship  in  his  own  name  as  owner  thereof.    There 

is 

(fl)  1  Madd.  39.  (/)  2  De  G.  M.  ^  G.  349. 

(b)  1  Madd.  399,  n.  (g)  S  Hare,  I;  2  De  G.,  M. 

(c)  1  Madd.  400,  n.  j-  G.  403. 

(d)  3  Madd.  110.  (h)  13  C.  JB.  Rep.  258. 

(e)  2  De  G.  4-  Sm.  235.  (i)  2  Mer,  75. 
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is  some  contest  upon  the  evidence,  whether  that  was 
done  with  the  consent  and  assent  of  his  father  or  not, 
V.  but  in  the  view  that  I  am  about  to  state  of  the  case,  I 

Arxstrono.    do  not  think  it  material. 

In  October^  1852,  Thomas  Armstrong^  the  &ther, 
died,  having  by  his  will  given  his  property  equally 
among  all  his  children;  and  in  November  following, 
Thomas  Cassap  Armstrong,  in  order  to  repay  a  portion 
of  the  debt  remaining  due  for  the  ship,  transferred  five 
of  twenty-one  sixty-fourths  to  William  Richardson,  in 
part  discharge  of  that  debt,  which  is  not  complained  of. 
There  then  remained  sixteen  sixty-fourths  standing  in 
the  name  of  Thomas  Cassop  Armstrong,  and  these  form 
the  subject  of  the  present  suit.  The  Plaintiffs  applied 
to  Thomas  Cassop  Armstrong,  and  they  stated  that  the 
one-fourth  of  the  ship  belonged  to  the  testator,  having 
been  bought  with  his  money,  and  that  he  ought  there- 
fore to  account  for  it,  and  make  it  good  to  the  testator's 
estate.  Thereupon  a  considerable  number  of  letters 
passed  between  the  parties  upon  this  subject,  and  some 
of  them  are  very  material.  One  was  written  from  Car^ 
diff,  upon  his  return  from  a  voyage,  in  which  he  ex- 
pressly states,  that  it  is  desirable  not  to  transfer  the  ship 
into  the  names  of  these  additional  persons,  but  to  make 
an  arrangement  by  which  they  can  have  the  benefit  of 
the  ship,  impliedly  therefore  admitting  and  in  fact  he 
nowhere  disputes  the  claim  made  by  his  brother  and 
sister ;  and  in  all  his  letters,  and  evidently  understand- 
ing the  whole  matter,  he  speaks  distinctly  and  plainly 
on  the  subject,  as  to  the  course  he  is  disposed  to  adopt. 
Thereupon,  after  his  return  and  subsequently  to  these 
letters,  he  enters  into  an  agreement  which  forms  the 
groundwork  of  the  decree,  which  I  think  the  Plaintiffs 
are  entitled  to.  I  refer  to  the  letters  because  they  es- 
tablish that  ITtomas  Cassop  Armstrong  clearly  under- 
stood 
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stood  what  he  was  about,  and  shew  what  he  considered       1885. 

the  Plaintiffs  entitled  to  and  what  he  intended  to  do, 

sftid  further  that  this  agreement  really  carried  into  effect 

that  intention.    The  agreement  was  as  follows.    [Hi$  Armstrohg. 

Honor  here  read  it  (a).] 

The  question  is,  what  is  the  effect  of  this  memoran- 
dum, taken  in  conjunction  with  the  facts  which  have 
actually  occurred.  It  has  been  argued,  that  this  memo- 
randum cannot  give  any  person,  except  TTiomas  Cassop 
Armstrong^  any  interest  in  the  ship,  for  that  i^ould  be 
contrary  to  the  navigation  laws  and  to  the  policy  of 
them :  you  cannot,  it  is  said,  by  possibility,  give  to  any 
person,  except  those  whose  names  appear  in  the  register, 
any  interest  in  a  ship,  and  no  interest  in  a  ship  can 
be  conveyed  except  in  the  manner  provided  for  by  the 
Act  of  Parliament.  I  concur  in  that  argument,  and 
my  decree  is  not  founded  upon  any  dissent  from  a  pro- 
position so  expressed.  Before  I  state  my  opinion  on 
this  agreement,  and  the  facts  connected  with  it,  I  will 
proceed  to  state  what  has  subsequently  occurred.  In 
the  first  place,  Thomas  Cassop  Armstrong  clearly  ad- 
mits, as  he  did  in  his  letters,  that  he  considers  himself 
bound  in  justice,  [not  to  use  any  expression  that  would 
involve  any  question  either  of  law  or  equity],  to  treat 
his  brothers  and  sisters  as  equally  interested  in  this  pro- 
perty with  himself,  as  being  a  part  of  the  testator's 
estate,  and  the  fieu^ts  stated  upon  the  memorandum  are 
borne  out  by  the  rest  of  the  evidence  in  this  cause. 
Upon  that,  what  takes  place  is  this : — He  sells  the  six- 
teen sixty-fourths  to  William  Richardson^  who  admits 
he  is  accountable  for  the  price  of  those  sixteen  sixty- 
fourths  to  such  persons  as  may  be  entitled  to  receive  it. 
He  undoubtedly  is  of  opinion  that   Thomas   Cassop 

Armstrong 

(a)  See  ante^  p.  79. 
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1855.       Armstrong  is  the  person  entitled  to  receive  the  price  of 
^"^^"^"^^      the  sixteen  sixty-fourths,  but  he  admits  he  is  bound  to 
y^  account  for  the  price  of  those  sixteen  sixty-fourths.  The 

Aemstsoho,  sixteen  sixty-fourths  of  the  ship  have  been  transferred 
to  him.  according  to  the  directions  contained  in  the 
Navigation  Laws  and  the  Ship  Registry  Acts,  and  Wil- 
liam Richardson  is  now  the  full  and  entire  owner  of  the 
whole  of  the  ship.  He  also  admits,  that  he  is  bound  to 
account  for  the  freight  of  the  ship,  everything  due  to  him 
being  admitted  to  be  paid.  Those  two  sums  he  admits 
to  be  700/.,  for  the  price  of  the  one^^fourth  of  the  ship, 
and  215/.  19s.  for  the  amount  of  the  freight,  making 
together  a  sum  of  about  916/.,  which  the  Plaintiffs 
claim  to  have  divided  among  them,  and  the  question  is, 
whether  they  are  so  entitled.  I  am  of  opinion  that  this 
memorandum  of  agreement  did  not  give  them  any  right 
in  the  ship;  that  they  could  not  have  transferred  or 
prevented  the  transfer  of  the  shares  in  the  ship  which 
was  proposed  to  be  made  by  Thomas  Cassop  Armstrong^ 
and  certainly  they  ought  not  to  prevent  any  transfer 
being  made  by  him  for  valuable  consideration.  The 
agreement  was  this : — not  that  they  were  to  be  owners 
of  the  ship,  for  Thomas  Cassop  Armstrong  had  him- 
self, in  one  of  the  letters  to  which  I  have  referred, 
pointed  out  either  the  inconvenience  or  the  difficulty 
of  accomplishing  that  object;  but  Thomas  Cassop  Arm^ 
strong  was  himself  to  sell  the  ship,  and  they  were  then 
to  become  entitled  to  have  the  proceeds  of  one-fourth  of 
the  ship  divided  among  them.  He  sells  the  ship,  and 
thus  acts  in  conformity  with  this  memorandum.  Having 
sold  the  ship  and  received  the  money  (for  I  treat  the 
money  in  the  hands  of  William  Richardson  as  exactly 
in  the  same  situation),  the  question  is,  whether,  in  that 
state  of  circumstances,  this  memorandum  is  not  suffi- 
cient to  entitle  the  Plaintiffs  to  a  share  in  the  produce 
of  the  ship,  and  in  the  earnings  of  the  ship  in  the 

hands 
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bands  of  Thomas  Castop  Armitrong^  or  of  WiUiam       1866. 
Richardson^  who  is  ready  to  pay  it  to  the  persons  enti- 
tled to  it. 


Armstroxo 

ARMSTSOlia. 


I  think  it  unnecessary  to  go  into  those  authorities, 
which  were  very  material,  undoubtedly,  upon  the  motion 
for  the  injunction,  such  as  the  case  of  Mestaer  v,  GiUes- 
pie{a\  and  those  other  cases  which  lay  down  the  prin- 
ciple, that  upon  evidence  of  frauds  this  Court  would 
interfere  to  prevent  the  sale  of  ships,  because  it  appears 
to  me  that  this  is  a  question  relating  simply  to  the  pro- 
duce of  the  sale  of  a  ship,  the  division  of  which  has 
been  settled  by  an  agreement,  in  my  opinion,  binding 
upon  the  parties.  I  am  at  a  loss  to  understand,  if  the 
argument  is  pushed  to  its  full  extent,  how  the  Court 
could  get  over  the  inevitable  fraud  and  evils  which 
would  result  from  deciding  according  to  the  Defendant's 
contention;  the  consequence  would  be,  to  hold  that 
the  navigation  laws  not  only  prevent  any  right  in  a 
ship,  except  for  those  whose  names  appear  upon  the 
register,  but  also  in  the  produce  of  the  ship.  Take 
this  case,  which  is  of  daily  occurrence  :•— a  ship-owner 
dies  possessed  of  a  large  number  of  ships,  and  he  ap- 
points executors,  is  it  to  be  contended,  that  having  left 
directions  that  his  ships  should  be  sold  and  the  money 
divided  among  his  legatees  in  certain  proportions,  the 
executors  may  say,  **  this  is  our  ship,  we  are  entitled  to 
it  by  law,"  which  would  be  the  case,  because  the  ship 
would  appear  on  the  register  in  their  names.  Could 
they  be  allowed  to  say  '*  we  have  sold  the  ship,  and 
as  no  interest  can  be  given  in  it  by  any  act,  except 
that  specified  in  the  Registry  Act,  so  neither  can  it 
be  given  in  the  proceeds  of  the  ship,  and  therefore 
the  cestuis  que  trust  under  the  testator's  will  cannot  call 
on  us  to  account  for  the  produce/'    I  apprehend  it  is 

quite 

(a)  11  Vet,  62U 
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qaite  impossible  that  the  principle  can  be  carried  to 
such  an  extent.  Suppose  the  owner  of  a  ship  enters 
into  a  contract  with  another  person  for  valuable  ccmst- 
deration,  and  says, ''  I  agree  to  sell  the  ship  and  divide 
the  proceeds  between  you  and  me,  in  consideration  of 
your  doing  some  particular  act."  I  admit  that  this  gives 
no  interest  in  the  ship,  but  when  he  sells  the  ship  and 
becomes  possessed  of  the  proceeds,  would  this  Court 
say,  that  this  case,  involving  merely  a  question  as  to  the 
right  to  a  sum  of  money,  is  open  to  the  evils  which  the 
navigation  laws  and  the  Ship  Registry  Act  were  intended 
to  prevent,  so  that  nobody  can  acquire  any  interest  in 
the  proceeds  of  a  ship,  because  it  is  desirable  that  no 
foreigner  shall  have  any  interest  in  the  ship  itself?  I 
apprehend  that  the  ai^ument  cannot  be  maintained. 


Thomas  Cassop  Armstranff,  when  he  entered  into  this 
contract,  knew  that  the  Plaintiffs  claimed  as  against  him 
the  assets  of  his  father,  that  which  had  been  applied  in  the 
purchase  of  the  ship,  and  that,  at  any  rate,  he  was  liable 
to  them  for  the  money  of  the  father  which  he  had  applied 
in  payment  of  the  ship,  unless  he  could  shew  that  the 
father  had  given  it  to  him,  which  indeed  the  evidence 
entirely  fails  in  shewing.  Is  not  this  a  sufficient  con- 
sideration to  support  an  agreement  of  this  description, 
the  fects  shewing  that  the  testator's  money  was  in  fact 
applied  in  payment  of  this. ship?  In  my  opinion,  this 
is  quite  sufficient  to  make  the  agreement  for  the  division 
of  the  money  arising  from  the  sale  of  the  ship,  in  the 
hands  of  the  registered  owner,  valid  and  effective. 

The  cases  that  have  been  cited  do  not  appear  to 
me  to  touch  or  affect  the  view  which  I  take  of  this 
case.  Brewster  v.  Clarke  (a)  was  not  a  case  of  fraud, 
neither  was  Tkompson  v.  Leahe(b),  it  was  a  case  of 

mistake. 

(a)  2  Mer.  75.  (b)  1  MaM  39. 


Ab  MMTXWWi 


CASES  IN  CHAMCERT.  87 

mistake.    Newnham  v.  Graves  (a)  was  not  a  case  of       186& 
fraud ;  Bait€r$by  v.  Smyth  (i),  was  a  case  of  agreement    ^^^^ 
for  the  sale  of  a  share  in  the  ship ;  the  bill  was  filed  v. 

for  thai  purpose,  and  a  demurrer  was  allowed.  In  all 
those  cases  an  endeavour  was  made,  by  means  of  the 
contract  between  the  parties  or  of  their  acts,  to  obtain 
a  share  in  an  existing  ship,  then  registered  in  the  name 
of  another  person.  The  case  of  FolUtt  ▼.  Delany  (c) 
is  of  that  description^  and  in  that  case,  the  Vice-Chan- 
cellor  expressly  points  out,  that  he  does  not  express  any 
opinion  on  what  would  have  been  the  result  if  it  had 
been  a  ease  of  fraud.  The  case  of  M'Calmont  v.  JZon- 
kin  (d^  appears  to  be  very  important  in  this  view  of  the 
case ;  it  lays  down,  expressly,  that  no  interest  in  the 
ship  can  be  acquired  in  such  cases,  and  it  also  points 
out,  that  although  the  Court  has  fi^uently  spoken  of 
fraud  making  an  exception,  there  is  no  case  to  be  found 
in  the  books  in  which  the  particular  fraud  which  would 
create  an  interest  in  a  ship  has  occurred ;  but  the  Lord 
Chancellor  expressly  says,  that  his  decision  is  not  in 
any  degree  to  affect  the  case  relating  to  the  produce 
arising  from  the  sale  of  the  ship.  The  passage  to  which 
I  refer  is  this(e): — ''It  has  been  most  elaborately 
argued,  that  I  might  and  ought  to  give  effect  to  the 
transaction  as  regards  the  proceeds  of  the  vessel, 
although  I  cannot  affect  the  vessel  itself.  I  do  not  lay 
down  any  rule  that  parties  cannot  authorize  a  ship  to  be 
sold,  and  direct  in  what  manner  the  money  shall  be 
applied,  that  is  quite  a  different  question.  But  the 
question  before  me  is  this: — ^the  Plaintiffs  claim  the 
right,  under  certain  documents,  which  they  say  vest  the 
property  of  the  vessel  in  them,  but  for  the  Ship  Registry 
Acts,  and  being  forced  to  relinquish  such  right  to  the 

vessel, 

(a)  1  Madd.  399,  n.  (d)  2  De  G.  M.  ^  G.  403. 

(h)  3  Madd.  110.  (e)  2  De  G.  M.  ^  G.  p.  424. 

(c)  2DeG.^Sm.  235. 
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1855.  vessel,  they  say  tbey  have  an  equity  to  that  which  repre- 

.  sents  the  vessely  namely,  the  price  produced  by  the  sale 

V.  of  the  vessel,  and  that  a  Court  of  Equity  is  bound  to  give 

Armstrong.  ^^^^  ^^  ^^13,1  claim."  Then  his  lordship  proceeds  to  state, 

that  in  his  opinion,  that  is  not  so,  and  that  he  can  only 
regard  the  contract  under  the  documents  which  were 
produced  as  not  giving  a  right  to  the  vessel,  and  conse- 
quently, that  the  Plaintiffs  were  not  entitled  to  the  pro- 
ceed^. My  opinion  is,  that  the  agreement  here  does  not 
give  any  interest  in  the  ship,  but  it  is  an  agreement,  that 
at  the  expiration  of  the  period  mentioned,  Thomas  Cassop 
Armstrong  is  to  sell  the  shares  and  pay  over  the  pro- 
ceeds thereof  according  to  the  will  of  Thomas  Arm- 
strong, That  is  exactly  what  Lord  St.  Leonards  in  that 
case  says  (a) : — **  I  do  not  lay  down  any  rule  that  parties 
cannot  authorize  a  ship  to  be  sold  and  direct  in  what 
manner  the  money  shall  be  applied."  This  is,  in  fact, 
an  agreement  directing  a  ship  to  be  sold,  and  authorizing 
in  what  manner  the  money  to  arise  from  the  sale  of  the 
ship  shall  be  applied. 

The  part  of  the  agreement  that  relates  to  the  freight 
of  the  ship  stands  upon  a  different  ground,  and  is  not 
affected  by  the  Ship  Registry  Acts. 

The  result  is,  that,  in  my  opinion,  this  is  an  agree- 
ment which  is  binding  on  IViomas  Cassop  Armstrong^ 
that  it  is  capable  bf  being  enforced  in  this  Court,  and 
that  the  money  arising  from  the  sale  of  the  ship  being 
now  available,  he  is  bound  to  account  for  it  in  the 
manner  provided  by  this  agreement. 

When  the  case  came  before  me  on  the  motion  for  the 
injunction,  I   undoubtedly  thought  that  a  fraud  was 
likely  to  be  effected,  and  that  Thomas  Cassop  Arm- 
strong 
(a)  2DeG.  M.^G.  424. 
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gtrong  either  intended^  or  that  it  was  pcwsible  he  in-  1855. 
tended,  (for  he  did  not  appear  before  me  on  that  occa-  ^^%^^ 
sion,)  to  sell  the  ship  for  a  nominal  consideration,  and  in  ^^y^^^ 
point  of  fact  obtain  the  benefit  of  the  real  price  in  Aeksteong, 
another  manner,  and  this  I  thought  would  be  a  fraud 
upon  the  agreement.  I  thereupon  thought  it  proper  to 
restrain  the  sale,  for  the  purpose  of  seeing  what  case 
should  be  made  out  at  the  hearing  of  the  cause.  Besides 
this,  upon  the  aflSdavits  made  upon  the  motion,  William 
Richardson  did  not  state  that  he  had  bought  the  ship  for 
700/.,  and  that  he  held  the  proceeds,  and  was  willing  to 
account  for  the  price,  in  such  manner  as  the  Court  should 
think  right.  It  was  on  these  grounds  that  I  granted  the 
injunction,  because,  without  intending  to  express  any 
opinion  on  the  merits  of  the  cause,  I  thought  there  was 
a  serious  and  important  question  to  be  tried,  the  trial 
of  which  could  only  be  ensured  by  granting  the  injunc- 
tion. But  now,  upon  the  hearing  of  this  cause,  the 
case  has  assumed  a  very  different  aspect*  and  it  appears 
that  in  fact  a  bona  fide  sale  has  been  made  to  William 
Richardson.  If  he  had  made  that  case  in  the  first  in- 
stance, I  should  have  considered  him  a  mere  stakeholder, 
I  should  have  directed  him  to  pay  the  money  into  Court, 
and  have  given  him  all  his  costs  of  the  suit.  As  it  is,  it 
appears  to  roe  that  Thomas  Cassop  Armstrong  now 
claims  something  inconsistent  with  the  agreement  en- 
tered into  by  him,  which,  in  my  opinion,  is  a  legal 
agreement,  binding  the  proceeds  to  be  received  and 
which  must  be  divided  accordingly.  I  shall  therefore 
make  a  decree  in  favour  of  the  Plaintiffs,  upon  the  pro- 
ceeds of  the  ship,  prefacing  the  decree  by  a  statement 
that  ''it  appearing,  or  it  being  admitted  by  William 
Richardson^  that  there  is  now  in  his  hands  7002.  as  the 
price  of  the  sixteen  sixty-fourths  of  the  ship,  and  also 
the  sum  of  215/.  195.,  in  respect  of  the  earnings  of  those 
sixteen  sixty-fourths  of  the  ship,*'  direct  that  money 

to 
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1856.  to  be  paid  into  Court    I  shall  then  declare,  thai  ae- 

^''^^>^^^  cording  to  the  agreement  the  fund  ought  to  be  divided 

^^"^^"^  between  the  persona  in  the  shares  specified  in  the  i^gree* 

Armstrqno.  inent. 

I  am  of  opinion  that  I  cannot  give  WiUiam  Riehcard- 
son  any  costs  of  the  suit,  as  1  should  have  done,  if 
the  case  which  he  now  makes  at  the  hearing  had 
originally  been  made  by  him,  on  the  motion  for  the  in- 
junction, but  I  shall  not  order  him  to  pay  any  costs. 
ThomoB  Cassap  Armstrong  must  undoubtedly  pay  the 
costs.  In  my  opinion  he  has  done  that  which  makes 
him  entirely  in  the  wrong  in  this  case. 

I  may  add  that  the  case  of  Prouiing  v.  Ha9nmond(fl) 
appears  to  be  a  distinct  authority,  at  law,  for  the  same 
proposition  which  I  am  laying  down  here*  In  that  case 
the  Court  of  Law  expressly  held,  that  the  navigation 
laws  did  not  prevent  an  action  of  assumpsit  to  recover 
the  money  from  a  person  who  had  sold  the  ship  and 
had  the  proceeds  in  his  hands.  That  appears  confirmed 
by  the  view  which  Lord  St.  Leonards  took  in  the  case 
o(  M^Calmont  y.Ilankin,  to  which  I  have  already  re- 
ferred. 

The  case  in  Hare*s  Reports  of  the  ship  *'  Cambrian,** 
was  a  different  matter  altogether.  There,  if  the  ship 
had  arrived  at  Liverpool,  and  the  proceeds  had  been 
divided,  this  Court  would  not  have  interfered,  but  it  was 
an  attempt  to  get  an  interest  in  the  ship  itself,  by  reason 
of  the  proceedings  which  had  taken  place,  and  the 
Court  was  of  opinion  that  this  could  not  be  effected. 

(a)  8  Taunton,  688. 

Note. — See  Parr  ▼.  Amlehet  (Lords  Juitices),  August  3,  1855 ; 
Coombei  ▼.  Mansfield,  3  Drewry,  193;  ColUmon  v.  Lister  (Lords 
Justices),  Decmber  3, 1855 ;  Clarke  v.  Batiers,  IKay^J.  242. 
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COURTIER  V.  ORAM.  June  22, 

July  2. 

rriHB  testator  having  a  son,  Tkamas,  two  daughters,  A  testator  be- 
^     via.  Hannah,  the  wife  of  Mr.  Oram,  and  Sur  ^^^^^f^^ 
samuih,  the  wife  of  Mr.  JSom,  and  a  granddaughter,  residuary  et- 

-     tate  between 

JBeUeff  Anderson,  the  child  of  a  deceased  son,  made  ],;,  ^h^ee 
his  will  in  1826.  ^^"^'*°'  "?^, , 

when  any  cbiid 
died,  bis  part 

He  thereby  expressed  himself  as  follows:—"  I  order  ^^"^^ 
the  residne  to  be  divided  amongst  my  children  as  fol-  amongrt  tbe 
lows,  when  it  is  ascertained  what  it  will  make,"  &c.  &c.  vising  grand- 
"I  order,  when  ascertained,  what  money  or  fWldren ;  and 

likewise,  if  any 

income  there  is  to  be  divided  into  three  shares,  and  one-  of  bis  grand- 
third  of  each  share,  allowing  one  share  to  each  son  and  ^^1^^"^  t^ 
daughter ."    After  a  clause  as  to  the  interest  intended  be  divided 
for  Betsey  Anderson,  and  for  the  payment  of  a  debt  of  J^^iJ^  of  bis 
Mr.  Rose,  which  are  immaterial  for  the  present  purpose,  other  grand- 
the  testator  proceeded  as  follows:— ''And  when  any  Held,  that  the 
of  my  children  dies,  their  part  to  be  equally  divided  S^j^*^^"?*'* 
amongst  the  surviving  children  of  my  children,  and  grandchild, 
likewise,  if  any  of  my  grandchildren  dies,  their  part  to  ^JLt^J^* 
be  divided  amongst  the  survivors  of  my  other  grand-  children,  was 
children,  whether  in  moneys,  houses  or  rents.    And  in  moteness. 
case  all  my  children,  and  my  children's  children,  should 
die,  the  whole  to  be  given  to  my  nephews  and  nieces  of 
my  own  family,  as  mentioned  on  the  other  side  of  this 
paper." 

The  testator  died  in  September,  1826,  Hannah  Rose 
died  in  December  following,  Thomas  Anderson  died  in 
1827,  and  Susannah  Rose  was  still  living.  There  were 
four  grandchildren  only,  all  of  whom  were  living  at  tbe 

testator's 
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1856.       testator's  death ;  of  these,  WUUam  Oram  died  in  1836, 
and  Betsey  Courtier  in  1843. 

On  the  deaths  of  the  testator's  children,  Hannah  and 
Thomas^  their  shares  went  over  to  the  four  surviving 
grandchildren,  and  the  principal  question  was,  whether 
on  the  deaths  of  the  two  grandchildren,  WUUam  and 
Betsey f  their  shares  went  over  to  the  two  surviving 
grandchildren.  This  depended  on  the  question,  whether 
the  gifts  over  to  the  surviving  grandchildren  were  or 
were  not  void  for  remoteness. 

Mr.  Lhyd  and  Mr.  WichenSf  for  James  Anderson 
Boss  and  William  Anderson^  the  two  surviving  grand- 
children. 

Mr.  CaimSf  for  Mrs.  Bose. 

Mr.  BoupeU,  Mr.  Greene^  Mr.  R.  Palmer  and  Mr. 
Humphrey^  for  other  parties. 

Mr.  JUoydp  in  reply. 

The  following  cases  were  cited.  Greenwood  t.  Bo^ 
berts  (a) ;  Jarvis  v.  Pond  (b) ;  Coulthurst  v.  Carter  (e) ; 
Oooch  v.  Gooch(d);  Starrs  v*Benbow{e). 


Jufy  2.  The  Master  of  the  Rolls. 

The  question  in  this  case  turns  upon  the  construction 
of  the  will  of  William  Anderson,  a  person  in  easy  cir- 
cumstances 

(a)  15  Beav.  92.  (d)  14  Bemf.  565;  S  De  G. 

lb)  9  Sim.  549.  Macn.  Sr  G,  366. 

(c)  15  Bern.  421.  (e)  2  UyL  Sf  K.  46. 
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camstances  bot  not  very  coDversant  with  letters,  and  1856. 
whose  will,  made  without  professional  assistance,  con* 
tains  a  series  of  those  blunders  usually  found  in  wills 
of  that  description.  These  blunders  do  not  however,  in 
my  opinion,  prevent  the  Court  seeing  what  he  really 
intended  to  express. 

The  principal  difficulty  arises  on  this  passage,  which, 
in  my  opinion,  applies  generally  to  all  the  shares  into 
which  the  testator  divided  his  property, — ''  and  when 
any  of  my  children  dies,  their  part  to  be  equally  divided 
amongst  the  surviving  children  of  my  children."  This 
is  a  perfectly  good  disposition  of  the  share  of  any  of 
the  children  amongst  the  surviving  grandchildren.  It 
cuts  down  the  interest  before  given  to  the  children  to  a 
life  interest,  and  provides,  that  upon  the  death  of  any 
child,  the  share  of  that  child  shall  be  divided  among  all 
the  grandchildren  who  should  be  alive.  The  will  then 
proceeds  thus: — **  and  likewise,  if  any  of  my  grand- 
children dies,  their  part  to  be  divided  among  the  survi-^ 
vors  of  my  other  grandchildren.**  Then  follows  a  gift 
over  to  the  nephews  and  nieces : — "  In  case  all  my  chil-* 
dren  and  children's  children  should  die.''  This  means, 
in  case  they  all  die  before  they  attain  a  vested  interest, 
and  that  would  be  perfectly  good ;  but  that  is  not  the 
event  which  has  arisen.  The  question  is,  what  is  the 
effect  of  the  gift  over,  if  any  of  the  grandchildren  die, 
that  is,  in  the  event  of  the  deatli  of  the  grandchildren. 

Now,  previously  to  this  clause,  there  was  a  vested 
gift  in  the  children,  cut  down  to  a  life  interest,  and  a 
gift  over  to  the  surviving  grandchildren  of  the  testator. 
Those  vested  gifts  in  the  shares  must  remain  vested, 
unless  and  until  they  are  properly  and  effectually  di- 
vested.   Now,  upon  the  death  of  each  grandchild,  the 

share 
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1855.  share  was  to  be  divided  among  the  remaining  grand- 
children, and  the  question  is,  whether  this  is  not  void, 
as  offending  against  the  laws  against  perpetuities,  and 
if  it  be  void,  then  whether  the  interests  being  previoasly 
vested  remain  so,  there  being  no  subsequent  valid  dis- 
position of  the  property. 

I  have  come  to  the  conclusion  that  this  limitation  is 
void  for  remoteness.  Starrs  v.  JBenbow{a)  does  not 
apply  to  this  case.  Oooeh  v.  Gooch  (b)  does  incidentally 
apply,  but  there  are  other  cases  which  illustrate  more 
clearly  why  I  think  the  limitation  is  too  remote,  such 
as  Vawdry  v.  Geddes  (c) ;  Dadd  v.  Wake  (ef ).  The  prin- 
ciple is  this : — ^Where  a  testator  gives  a  life  estate  to  one 
of  his  daughters,  with  remainder  to  the  children  of  the 
daughter,  to  be  vested  in  them  upon  attaming  the  age 
of  twenty-two  years,  that  is  the  ordinary  case  of  being 
too  remote ;  for  although  they  might  all  have  been  in 
existence  at  the  death  of  the  daughter,  yet  the  class  is 
not  to  be  ascertained  until  more  than  twenty-one  years 
after  the  testator's  death. 

Now  that  is  the  case  here.  There  are  three  femilies, 
which  makes  it  a  little  more  complicated,  but  in  effect  it 
is  the  same  thing.  There  is  a  gift  to  the  testator's  three 
children,  and,  on  the  death  of  either  of  them,  their  part 
is  to  be  equally  divided  amongst  the  testator's  sur- 
viving grandchildren,  then,  upon  the  death  of  any  such 
grandchildren,  there  is  a  gift  over.  It  is  obvious  that 
this  might  happen  much  more  than  twenty-one  years 
afterwards. 

Vawdry  v.  Geddes  was  a  case  of  this  description : — 

The 

(n)  2  Mvl  if  K.  46.  (c)  1  Atifs.  4  M.  203. 

(6)  14  Bern.  565.  {d)  8  Sim.  615. 
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The  testatrix  gare  the  residue  to  her  four  sisters  daring  1856« 
their  iives,  and  directed  that  upon  their  death  the /in- 
terest  of  their  respective  shares  should  be  applied,  at 
the  discretion  of  the  executors,  for  the  maintenance  and  Oeam. 
education  of  the  children  of  each  sister  so  dying,  until 
the  children  attained  twenty-two  years,  when  they  were 
to  become  entitled  to  the  mother's  share.  The  real  ques* 
tion  which  was  argued  in  that  case  was,  whether  it  was 
vested  in  the  children  before  their  attaining  twenty-two. 
Sir  John  Ltach  held,  that  the  gift  was  not  vested  in  the 
children  until  they  attained  twenty-two ;  he  was  unable 
to  distinguish  that  case  from  the  residuary  gift  in  Leahe 
V.  Ilolnn8on\a\  and  he  decided  that  the  gifts  were  too 
remote  and  void,  because,  although  the  bequest  was  to 
be  among  a  class  of  persons,  the  different  members  of 
which  must  have  been  all  in  existence  at  the  death  of  the 
tenant  for  life,  yet  the  class  might  not  possibly  be  ascer- 
tained until  twenty-two  years  after  that  time. 

Dodd  V.  Wake  expresses  the  same  thing.  There  the 
testator  gave  30,000Z.  unto  and  amongst  the  children 
of  bis  daughter  Martfj  who  should  be  living  at  the  time 
the  eldest  should  live  to  attain  the  age  of  twenty-four 
years,  &c.  &c.,  to  be  paid  and  payable  to  them  respec- 
tiyely,  when  and  as  they  shall  attain  twenty-four  years. 
The  Vice-Chancellor  of  England  says  (&),  '^  the  testator 
appears  clearly  to  have  intended,  that  only  those  children 
of  his  daughter  should  take  who  should  be  alive  when 
the  eldest  child  for  the  time  being  should  attain  the  age 
of  twenty-four  years,  and  therefore  the  bequest  is  void 
for  remoteness." 

That  is  very  near  the  present  case.  Here  you  may 
paraphrase  the  expression    by  saying  "  the  testator 

clearly 

(a)  2  Mer.  363.  (b)  8  Sim,  p.  616. 
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clearly  intended  that  those  grandchildren  should  take 
who  should  be  alive  when  the  first  grandchild,  for  the 
time  being  should  die."  The  bequest  is  therefore  void 
for  remoteness. 


The  result  is,  that,  in  n^y  opinion,  this  is  a  good  gift 
to  the  children — a  good  gift,  upon  the  death  of  the  chil- 
dren, to  the  grandchildren,  but  the  gifts  over  are  void 
for  remoteness,  and  there  being  an  absolute  and  not  a 
qualified  interest  given  to  them  in  the  first  instance,  that 
absolute  gift  is  not  divested  (a). 


(a)  See  Carver  v.  Bowlet,  2 
Ruu,  4r  M.  301 ;  Kampfy.  Jones, 
2  Keen,  756 ;  Ring  ▼.  Hardwickf 
2  Bern.  352 ;  Scawin  v.  Wat$on, 


10  Beav.  200 ;  Stephens  v.  Gads- 
den, 20  Beav.  463 ;  Gerrard  ▼. 
Butler,  20  Bern.  541. 
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WATTS  V.  SHRIMPTON.  ' aJsi.**' 

rpHE  testator  devised  certain  real  estates  to  C  C.  for  a  tnut  tens 

■'-     life,  with  remainder  to  his  first  and  other  sons  in  "^^^^^ 

'  railing  tne 

tail,  but  subject  to  a  term  of  l^OOO  yearsj  to  commence  warn  ^ 

on  the  testator's  death,  for  raising  lO^OOO/.,  together  interMt  from 

with  interest  for  the  same  from  C,  C*s  deaths  and  which  *]*•  ^«**h  of 

too  tenant  for 
was  to  be  paid  amongst  the  younger  children  of  C  C.f  life,  for  hit 

as  he  should  appoint,  and  in  default,  equally  between  '^^P'     i^ 

them.  ihould  ap- 

point, and  in 
oefkultytotheDi 

C.  a  died  in  1846,  having  by  his  will  appointed  the  55Slft;d22 
whole  10,000/.  between  his  two  younger  children  (a  son  fond  to  his  two 
and  a  daughter),  in  unequal  proportions,  t.  e,  7,000/.  to  nn,  m  un- 

one  and  3,000/.  to  the  other,  "  after  the  death  of  his  ^^  PJJ»P^ 
'  ,  Honst  after  the 

mother  and  himself      His  mother  died  in  1863.  decease  of  hhrn- 

self  and  qf  his 

mother.    Held, 

A  question  arose,  whether  thp  interest  which  accrued  ^JJiJ^jJ  ^^^ 
on  the  10,000/.,  between  the  death  of  C  C  and  that  of  terest,  between 
his  mother  (from  1846  to  1853),  was  divisible  between  the  tenant  for 


two  younger  children  in  the  proportions  in  which  ^^*  *"^  ^" 
he  had  appointed  the  capital  to  them,  or  whether  it  was  unappointed, 
unappointed  and  divisible  equally.  ?°  «d  to*Ui*' 

two  children 
Mr.  equally,  and 
did  not  paM  as 
acceiaory  to  the  capital  appointed. 
An  Englishwoman  married  a  domiciled  Frenchman.    Articles  were,  previous  to 
tbe  marriage,  executed  in  the  English  form,  by  which  the  wife  became  entitled  to 
200/.  a  year.      Her  husband  afterwards  separated  from  her,  and  subsequently  the 
French  Court  condemned  her  for  adultery.     Held,  that  the  contract  of  marriage  was 
English,  and  that  the  rights  of  the  parties  were  to  be  regulated  by  the  EnffUw  law, 
snd  further  property  of  the  wife  having  fallen  into  possession,  and  the  moral  conduct 
€f  both  parties  being  reprehensible,  the  income  of  the  fund  must  be  equally  divided 
between  them. 

VOL.  XXI.  H 
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Mr.  Raupell  and  Mr.  Eldertan,  for  the  Plaintiff,  the 
trustee  of  the  term. 

Mr.  Lloyd^  Mr.  Karslake,  Mr.  R.  Palmer  and  Mr. 
1\  H,  Hall,  for  the  daughter  and  her  husband,  con- 
tended, that  the  intermediate  interest  between  the  deaths 
of  C.  C.  and  his  mother  was  unappointed,  and  would 
go  between  the  two  younger  children  equally,  as  in  de- 
fault of  appointment. 


Mr.  Hardy,  for  the  younger  son,  contended,  that  the 
whole  interest,  from  the  death  of  his  father,  upon  the 
7,000/.  appointed  to  him,  passed  as  accessory  to  the 
capital. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
interest  which  accrued  due  on  the  10,000/.,  between  the 
death  of  the  tenant  for  life  and  that  of  his  mother,  was 
unappointed,  and  became  divisible  in  equal  moieties 
between  the  two  younger  children. 


Jufy  31.  The  daughter  became  thus  entitled  to  a  portion  of 

the  fund  in  Court,  which  consisted  of  3,296/.  stock, 
capital,  and  1,743/.  income,  and  a  second  question  then 
arose  out  of  the  following  circumstances  : — 


It  appeared,  that  in  1834  she  had  married  /S.,  who 
now  presented  a  petition,  by  which  he  claimed  to  be 
entitled  to  the  dividends  which  should,  during  the  joint 
lives  or  himself  and  his  wife,  accrue  due  on  the  3,296/. 
capital  stock,  and  to  the  absolute  use  and  benefit  of  the 
arrears  of  interest  (1,743/.),  and  he  prayed  payment 
accordingly. 

According 
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According  to  the  statements  in  his  petition^  Mr.  S.,  in        1855. 
1831,  obtained  provisional  letters  of  naturalization  as  a      ^-•^/-'^ 
Frenchman,  and  being,  in  1834,  a  domiciled  Frenchman,  ^^ 

he  intermarried  with  Mrs.  S,  in  that  year.  Articles  of  Sbeiiipton. 
agreement  in  the  English  form,  dated  the  5th  of  iVb- 
tember^  1834,  were  executed  previous  to  the  marriage, 
by  which  Mrs.  S.  became  entitled  to  about  200/.  a  year 
for  her  separate  use,  but  which  did  not  affect  her  interest 
imder  the  will  or  under  the  testamentary  appointment 
of  her  father. 

On  the  17th  of  October,  1843,  the  Petitioner  was 
Ailly  naturalized  as  a  Frenchman. 

There  had  been  two  children  of  the  marriage,  both 
of  whom  were  dead.  In  1844,  the  Petitioner  separated 
from  his  wife,  and  had  ever  since  continued  to  live  sepa- 
rate from  her;  and  on  the  30th  of  November,  1847,  the 
Tribunal  of  Correctional  Police  of  the  Department  of 
tiie  Seine  had  condemned  Mrs.  8.  for  adultery. 

Under  these  circumstances,  the  Petitioner  insisted, 
that  the  respective  rights  of  himself  and  his  wife,  in  the 
property  in  question  in  this  suit,  were  governed  by  the 
French  law ;  that  it  was  comprised  in  the  legal  com- 
munity of  goods,  which,  according  to  the  French  law, 
existed  between  them,  in  the  absence  of  any  special  pro- 
vision in  derogation  of  or  modifying  the  laws  of  com- 
munity of  property ;  that  the  husband,  as  the  chief  or 
primary  representative  of  the  legal  community  of  the 
property,  had  alone  the  right,  during  the  continuance  of 
such  community,  to  receive  the  interest  and  annual 
produce  and  all  arrears  of  or  accruing  from  all  principal 
moneys  and  real  and  personal  property  or  estate  what- 
soever, belonging  to  the  wife  at  the  time  of  her  marriage, 
or  to  which  she,  or  her  husband  in  her  right  might  have 

H  2  become 
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1856.  become  entitled  during  such  marriage;  that  this  com- 
munity continued  during  the  joint  lives  of  husband  and 
wifci  so  long  as  the  separation  of  their  property  had  not 
been  judicially  pronounced,  and  that  such  community 
was  not,  nor  were  the  rights  of  the  husband  affected  by 
his  living  separate  and  apart  from  the  wife,  and  that 
she  had  no  equity  to  a  settlement. 

There  were  affidavits  in  support  of  the  petition,  im- 
pugning the  wife's  conduct,  and  these  were  met  by 
affidavits  on  her  side  of  the  misconduct  of  the  husband. 

Mr.  Lhyd  and  Mr.  Karslake,  for  the  husband.  The 
domicil  of  the  husband,  and  consequently  that  of  the 
wife,  being  in  France,  the  Court  will  inquire,  in  what 
way  the  matter  would  be  disposed  of  by  the  French 
tribunals,  and  how,  according  to  the  French  law,  this 
fund  would  be  distributed ;  for  where  there  is  no  express 
contract  to  the  contrary,  the  law  of  the  matrimonial 
domicil  governs  the  right  to  the  personal  property  of 
the  wife,  wherever  situated ;  Storjfi  Conf.  (a) ;  Duncan 
V.  Cannan  (ft). 

In  this  case,  there  is  no  contract  governing  this 
money,  for  the  settlement  was  confined  to  a  particular 
sum,  and  was  silent  as  to  this  fund,  therefore  the  lex 
domicilii  governs,  which  is  the  law  of  France,  for  there 
the  husband  is  domiciled  and  there  the  marriage  took 
place. 

The  evidence  and  the  Code  CiniHc)  shew,  that  the 
husband  is  entitled  to  what  he  claims,  and  that  the  wife, 
under  the  circumstances,  has  no  equity  to  a  settlement. 

Hutchinson 

(a)  Page  253.  (c)  Article  1421,  and  lee  7 

(6)  18  Beav.  128.  Pothier  (edit.  Dttpm)  49,  293. 
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Hutchinson  v.  Cathcart  (a\  in  which  case  it  was  held,        1866. 

that  an  Englishwoman  haring  married  an  Austrian  had 

lost  her  equity  to  a  settlement,  the  Austrian  law  entitling 

her  to  none.     Sower  v.  Shute  (b)  was  also  cited.  Shwhptok. 

Mr.  R.  Palmer  and  Mr.  T.  H.  Hall,  for  Mrs.  S., 
insisted  on  her  right  to  a  settlement,  and  on  the  protec- 
tion which  the  English  law  gave  to  an  Englishwoman. 
They  argued  that  the  contract  was  English  and  made 
between  English  subjects,  and  that  it  settled  all  the  pro- 
perty then  existing  of  the  lady.  That  she  was  interested 
in  the  property  at  her  marriage,  under  the  will  of  1817, 
and  that  this  was  not  a  future  acquisition,  but  a  fund 
existing  at  the  date  of  the  marriage,  for  in  default  of 
appointment  she  was  entitled  to  a  share  of  the  10,000/. ; 
that  she  had  married  contracting  that  the  English  law 
should  settle  her  rights,  at  least  to  the  then  existing  pro- 
perty, lliat  if  this  Petition  prevailed,  a  husband  could, 
iu  any  case,  destroy  the  wife's  equity  to  a  settlement,  by 
changing  his  domicil  to  that  of  a  country  which  ex- 
cluded the  wife's  right  to  a  settlement. 

That  JEste  v.  Smyth  (c),  and  Duncan  ▼.  Cannan  ((f), 
when  properly  considered,  were  authorities  in  favour  of 
the  wife's  equity,  which  rested  on  the  peculiar  circum- 
stances. That  here  the  husband  was  compelled  to  come 
to  this  Court  for  the  fund,  and  it  would  thereupon  fasten 
on  him  the  condition  of  doing  what  is  just  towards  his 
wife. 

Mr.  Lloyd,  in  reply.  The  parties  married  on  the  faith 
of  the  law  of  the  husband's  domicil.  This  was  French 
at  the  date  of  the  marriage,  for  he  was  then  an  assist- 
ant surgeon  in  a  French  regiment.     The  contract  of 

foreign 

(a)  8  Iriih  Eg.  Rep,  394.  (c)  18  Beav.  112 

(b)  I  AnUndher,  63.  (d)  18  Beav.  128. 
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foreign  service  alters  the  domicile  as  in  the  case  of  Ber> 
vice  in  the  Indian  army,  as  distinguished  from  the 
Queen's  military  service. 

The  place  where  the  marriage  is  solemnized  is  imma- 
terial ;  Warrender  v.  Warrender  (a) ;  though  here,  the 
marriage  in  fact  took  place  in  the  ambassador's  chapel 
at  PariSf  which,  by  fiction  of  law,  is  in  England. 

The  Master  of  the  Rolls  reserved  judgment. 


Aug.  6.  The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  marriage  contract  was  En- 
glish, and  that  the  English  law  regulated  the  rights  of 
the  hu^and  and  wife  at  the  time  of  the  marriage ; 
that,  consequently,  property  coming  to  the  wife  subse- 
quently must  be  dealt  with  according  to  the  English 
law,  by  the  Courts  in  this  country,  which  have  dominion 
over  the  fund,  although  the  husband  is  now  a  domiciled 
Frenchman.  I  think  the  course  which  would  be  adopted 
by  the  French  Courts,  as  regards  a  sum  of  money  in 
that  country  over  which  they  had  control,  is  not  to  be 
regarded  in  this  matter.  I  shall  not,  therefore,  direct 
any  inquiry  relative  to  the  French  law,  but  deal  with 
die  matter  as  if  this  question  had  arisen  shortly  after 
the  marriage  had  taken  place. 

So  considering  it,  the  conduct  both  of  the  husband 
and  wife  becomes  material.  On  both  sides,  as  appearing 
on  these  aflSdavits,  their  conduct  is  open  to  great  repre- 
hension. I  abstain  from  commenting  on  the  acts  of 
both  parties,  but  shall  consider  it  sufficient  to  say,  that 

having 

(a)  2  Clark  if  Fin.  488. 
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haying  regard  to  those  acts^  I  think  that  I  shall  best       1856. 

consult  justice  and  follow  the  rules  laid  down  in  the 

decided  cases,  by  dividing  that  part  of  the  fund  in  Court 

which  consists  of  past  income  (after  paying  the  costs)    Shriiiftoii. 

and  the  future  income,  equally  between  the  husband 

and  wife. 


Watts 

V. 


PASMORE  V.  HUGGINS. 


Nov*  8. 


rpHE  testator  by  his  will,  dated  in  January^  1832,  In  the  con- 
"*"     gave  his  real  and  personal  estate  (except  the  trust  ^jjjg '|he  Court 
moneys  and  stock  comprised  in  his  marriage  settlement)  looks  not  only 
to  Strong  and  Huggins,  upon  trust  to  sell  and  invest,  of  the  will 
and  pay  the  dividends  "  to  his  sister  Grace  Hugginsy  '{^*^»  ^"*  *^ 
for  life,  for  her  sole  use,  separate  from  her  then  present  ingcircum- 
or  ^ny  future  husband"    And  after  her  decease,  the  Jhesuteofthe 
principal  was  to  be  upon  trust  for  the  children  of  Grace  parties. 
Hugging  (whether  by  her   said  then  present  or  any  principle   " 
former  husband),  who  should  be  living  at  her  decease,  where  a  tes- 

II  i    1     •  1        ,.  .        ***or  gave  the 

equally,  as  tenants  m  common,  and  the  issue  then  livmg  income  of  a 

of  any  of  the  deceased  child  or  children  of  the  said  *?"^  *?,^" 

^  ,  sister  (then 

Grace  Huggins,  whether  such  child  or  children  should  sixty-eight 

have  died  in  his  (testator's)  lifetime  or  after  his  decease.  j[,*d^arried 
.....  The  issue  of  any  deceased  parent  or  parents  to  to  a  second 
take  the  part  only  which  would  have  belonged  to  their  ^f^^  i^n^]  i^f^, 
parents  respectively,  if  such   parents  respectively  had  ^f'^®^**?' 
been  living  at  the  death  of  the  said  Grace  Huggina.  the  fund  to 
And  he  empowered  his  said  trustees  to  apply  the  income  u"   her  then 
of  the  shares  of  any  such  issue  who  should  be  then  present  or  any 
under  age,  and  also  the  capital,  for  their  maintenance,  y^^^  »  ^„^ 

education  •''•  ^^  child- 
ren by  both 
her  first  and  second  husbands,  it  was  held,  that  the  children  by  her  former  marriage 
were  not  excluded. 
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1866.  education  and  advancement  And  the  testator  directed 
his  trustees  to  place  out  the  residue  of  the  trust  moneys 
mentioned  in  his  marriage  settlement,  and  after  the 
death  of  his  wife,  *^  to  pay  the  interest  unto  Grace  Hug^ 
gins  for  life,  for  her  sole  use,  separate  from  her  said 
then  present  or  any  future  husband/'  &c.  '*  And  after 
her  decease,  the  principal  was  to  be  upon  trust  for  and 
to  go  to  the  children  or  child  of  the  said  Chrace  Muggins, 
lawfully  begotten  {whether  by  her  said  present  or  any 
future  husband),  who  should  be  living  at  her  decease ; 
if  but  one,  to  that  one,  and  if  more  than  one,  equally, 
as  tenants  in  common,  and  the  issue  then  living  of  any 
then  deceased  child  or  children  of  the  said  Orace  Hug" 
gins,  whether  such  child  or  children  should  have  died 

in  his  (testator's)  lifetime  or  after  his  decease 

The  issue  of  any  deceased  parent  or  parents  to  take  the 
part  only  which  would  have  belonged  to  their  parents 
respectively,  if  such  parents  respectively  had  been  living 
at  the  death  of  the  said  Orace  Huggins"  And  the 
ti*ustees  were  thereby  empowered  to  apply  the  income 
and  principal  of  the  shares  of  any  such  issue  respec- 
tively, as  should  be  under  twenty-one,  for  their  mainte- 
nance, education  and  advancement,  ''in  the  same  manner, 
in  every  respect,  as  he  had  thereinbefore  directed  with 
respect  to  their  said  respective  shares  of  his  residuary 
estate  and  effects  thereinbefore  bequeathed,"  as  to  which 
he  had  made  the  usual  provision. 

The  testator  died  in  August,  1832. 

At  the  date  of  the  will,  Grace  Huggins  was  sixty-five 
years  of  age,  and  had  been  married,  first  to  James  Pas-- 
more,  and  secondly  to  William  Huggins,  her  then  hus- 
band. The  two  Plaintiffs  were  the  only  children  by  the 
first  marriage,  and  by  the  second  marriage  there  were 
three  children  living  at  the  date  of  the  will,  and  who 

were 
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were  stili  living ;  two  others  had  died  before  the  date  of 
the  will,  leaving  issue. 

Grace  Hvggiru  died  in  1864,  and  the  residuary  and 
settled  funds  then  became  divisible.  The  children  of 
the  second  husband  claimed  the  whole  of  the  settled 
property,  but  the  Plaintiffs,  by  their  bill,  claimed  one- 
seventh  each,  contending  that  the  word  '*  future"  was, 
by  mistake,  written  for  the  word  ''  former.'*  The  bill 
prayed  a  declaration  accordingly. 

Mr.  R.  Palmer  and  Mr.  Karslake,  for  the  Plaintiffs. 
The  trusts  declared  by  the  testator  as  to  the  two  funds 
disposed  of  by  him,  viz.  the  residuary  estate  and  the 
fund  comprised  in  his  marriage  settlement,  are  similar, 
except  as  to  one  word,  which  the  Plaintiffs  contend  is 
a  clerical  error.  In  the  trusts  for  the  children  of  Grrace 
Hugging  declared  by  the  testator  with  regard  to  the 
residue  of  his  own  estate  in  the  former  part  of  the  will, 
the  words  are  ''  to  go  to  the  children  or  child  of  the 
said  Oraee  HugginSf  lawfully  begotten  (whether  by  her 
said  then  present  or  nny  former  husband),  who  should 
be  living  at  her  decease;"  but  when  he  declares  the 
trusts  of  the  settlement  money,  in  the  subsequent  part 
of  the  will»  he  gives  it  to  the  children  **  by  her  said  then 
present  or  way  future  husband."  It  is  clear  that  by  mis- 
take the  word  ''  future"  is  used  for  **  former."  There  is 
the  usual  clause  authorizing  the  application  of  the  shares 
(income  and  principal)  of  the  residuary  estate,  for  the 
maintenance,  education  and  advancement  of  the  chil- 
dren o{  Grrace  Huggins  by  her  then  or  Kay  farmer  hus- 
band, and  there  is  the  like  clause  as  to  the  shares  of 
any  such  issue  of  the  settlement  money,  which  authorizes 
the  trustees  to  apply  it  for  their  maintenance,  ^*  in  the 
same  manner,  in  every  respect,  as  he  had  thereinbefore 
directed  with  respect  to  their  said  respective  shares  of 

his 


1866. 

Pasmorb 

V. 
HUQQINl. 
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his  residuary  estate  and  elTects  tbereinberore  bequeathed." 
Grace  Huggins  was  at  that  time  married  to  her  second 
husband,  and  was  at  an  age  (sixty-five)  when  all  pro- 
bability of  her  having  any  more  children  was  at  an 
end,  and  this,  of  course,  was  known  to  the  testator, 
and  he  could  not  reasonably  have  contemplated  fiUure 
children.  There  was  a  case  before  the  Court  lately 
{OoodfellowY.  Ooodfettow (a) ),  in  which  a  bequest  to 
two  children  then  born,  by  name,  and  "  the  child  of 
which  his  wife  was  then  enceinte**  was  held  to  extend 
to  a  fourth  child,  bom  three  years  after  the  date  of  the 
will.  So  here,  the  testator  means  all  the  children  of  his 
sister  Chrace  Huggins^  as  the  limitations  apply  equally 
to  former  and  future  children,  whether  there  is  a  clerical 
error  or  not.  He  had  a  reason,  too,  for  keeping  the  two 
funds  distinct,  for  he  had  only  a  power  of  appointment 
over  the  settlement  fund  after  his  wife's  death.  It  is 
clear,  therefore,  from  the  context,  that  the  Plaintiffs  are 
entitled  to  participate  equally  with  the  other  children, 
and  that  is  one  way  of  disposing  of  the  case.  But  if 
that  should  fail,  then  there  remains  the  bold  and  open 
way  of  solving  the  difficulty,  by  turning  the  word 
'  future"  into  ''  former,'*  for  which  course  there  is  abun- 
dant authority;  for  though  in  Mellish  v.  MelUsh{b)j 
and  Philippe  v.  Chamberlaine{c),  the  principle  is  dis- 
tinctly enunciated,  that  a  will  cannot  be  varied  or  cor- 
rected, or  any  omission  supplied  on  the  ground  of 
mistake,  unless  the  alleged  mistake  is  clearly  inconsis- 
tent with  the  intention  upon  the  whole  will,  or  appears 
so  by  fair  inference  from  the  whole  will,  yet  in  the  latter 
case  a  mistake  was  corrected,  upon  the  clear  intention 
appearing  on  the  whole  will.  On  the  same  principle,  in 
JBengaugh  v.  Edridge  {d),  the  word  *^  hereinafter"  was 

changed 


(a)  18  Bern,  356. 

(b)  4  F€ff.  4ft. 


(f)  4r«.  51. 
{d)  I  Sim.  173. 
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changed  into  **  hereinbefore."  So  in  Doe  d.  Gallini  ▼• 
GaUini{a),  the  word  ''all"  was  read  ''any,"  and  the 
words  "  without  issue"  were  read  "  leaving  issue."  And 
in  Hart  v.  Tulk  {b),  the  words  which  created  the  diffi- 
culty were  "  the  said  fourth  schedule,"  and  the  Court 
did  not  «krink  frotn  boldly  changing  them  into  "  the 
said  fifth  Bchedale/'  as  being  a  re«sooable  and  consistent 
eoBstruction  of  tbe  will.  It  may  be  argued  that  there 
is  no  ambtguity  here,  and  one  construction  will  do  as 
well  as  another,  and  therefore  there  is  no  reason  to  have 
recourse  to  extrinsic  evidence ;  but  in  the  case  last  cited. 
Lord  Justice  KtiigJkt  Bruce  meets  that  argument,  and 
adopts  the  neasonable  and  xronsistent  construction  in 
preference  to  that  which  is  capricbus  and  unreasonable. 


1855. 


Mr.  Lloyd  and  Mr.  Giffardy  for  some  of  the  children 
of  the  second  husband,  contended,  that  as  in  Gompertz 
V.  Gompertz  (c)  there  was  here  a  distinct  and  positive 
gift,  excluding  the  children  of  the  former  marriage,  and 
in  case  of  tbe  death  of  any  of  the  children  of  Grace 
Huggins  by  her  then  present  or  any  future  husband, 
there  was  a  gift  by  substitution  to  their  issue,  and  there- 
fore there  was  no  ground  whatever  for  any  change  of 
the  word  "  future"  into  "  former."  They  cited  Jarman 
mi  Wiih  {d). 

Mr.  jRoupett  and  Mr.  J.  H.  Palmer,  for  other  children 
of  the  second  husband,  contended,  that  the  Plaintiffs, 
the  children  of  the  former  marriage,  were  excluded,  on 
the  ground  that  as  other  persons  of  the  family  had  ex- 
cluded them,  tbe  testator  might  also  have  intended  to 
do  so  in  this  indirect  way,  to  avoid  doing  it  pointedly. 


(o)  5  Barn.  4-  AdoL  621 ;  2 
Nep.  Sf  Man.m9  ;  and  tee  S.  C. 
SAd./^  Ei.  340;  4  Nev.  if  M. 
o94* 


The 

(h)  2  De  G.  Mac,  ^  G.  300. 

(c)  2  FAiiL  107. 

(d)  Vol.  i.  c.  15,  p.  394,  (se- 
cond edit.) 
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Pasmoeb  ^^^  Mastkb  of  the  Rolls. 


V. 


HuooiNf.  I  think  that  upon  the  construction  of  this  will,  the 

meaning  of  the  testator  is  clear.  I  concur  in  the  ob- 
servation that  former  decisions  upon  wills  afford  very 
little  assistance,  and  that  the  Court  must  be  governed 
by  the  will  itself,  considered  with  reference  to  the  sur- 
rounding facts  and  circumstances.  The  first  observation 
I  have  to  make  on  the  clause  itself,  without  taking  into 
consideration  the  surrounding  circumstances,  is,  that 
after  the  decease  of  Chrace  Hugginsy  I  find  that  the  re- 
sidue of  the  settlement  money  is  ''  to  go  to  the  children 
or  child  of  the  said  Grctce  Huggins^  lawfully  begotten." 
These  words  would  clearly  include  all  her  children ;  and 
then  the  testator  goes  on  to  say,  '' whether  by  her 
present  or  any  future  husband."  I  think  it  is  a  just 
observation,  that  this  latter  clause  is  not  such  as  is 
usually  employed  where  there  is  an  intention  to  exclude 
any  particular  class.  If  the  testator  had  intended  to 
limit  the  gift  to  the  children  born  of  her  then  present 
husband,  to  the  exclusion  of  those  by  the  former  hus- 
band, he  would  not,  I  think,  have  used  this  form  of 
expression,  which  would  appear  to  have  been  employed 
rather  for  the  purpose  of  preventing  than  of  effecting  the 
exclusion  of  any  class  whatever ;  he  would  simply  have 
said,  **  to  the  children  born  of  the  present  marriage." 
This  is  made  the  more  clear  from  what  follows,  for  the 
testator  proceeds  to  provide  for  the  issue  of  deceased 
children — *^  and  the  issue  then  living  of  any  then  de- 
ceased child  or  children  of  the  said  Grace  HugginSf 
whether  such  child  or  children  should  have  died  in  his 
(testator's)  lifetime  or  after  his  decease."  Now  it  is  ob- 
vious, that  if  he  gave  a  benefit  to  the  issue  ofavy  child  of 
Grace  Huggins,  he  must  include  the  children  bom  of  the 
previous  marriage ;  and  there  would  also  be  this  repug- 
nancy. 
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nancy,  if  the  children  of  the  previous  marriage  were  ex-  1865. 
eluded,  that  the  issue  of  such  children  as  predeceased 
the  testator  would  not  be  excluded,  while  the  children 
themselves  surviving  would  be  excluded,  and  that  by  a 
parenthesis,  the  apparent  meaning  of  which  was  to  pre- 
vent the  exclusion  of  any  class  whatever. 

Then  with  respect  to  the  issue  of  any  deceased  chil- 
dren, the  testator  goes  on  to  direct,  that  his  trustees 
shall  apply  the  income  of  the  respective  shares  of  any 
such  issue  who  should  then  be  under  the  age  of  twenty- 
one  years,  for  their  respective  advancement,  **  in  the 
same  manner,  in  every  respect,  as  he  had  thereinbefore 
directed  with  respect  to  their  said  respective  shares  of  his 
residuary  estate  and  effects  thereinbefore  bequeathed ;" 
thus  determining  that  he  intended  to  give  the  same  in- 
terest in  the  settled  fund  that  he  had  already  given  in 
his  residuary  estate.  The  gift  of  the  residue  is  very 
distinct ;  it  is  to  the  children  of  Grace  Hugging^  law- 
fully begotten,  whether  by  her  then  present  or  any 
former  husband. 

Next,  looking  at  the  surrounding  circumstances  and 
the  state  of  the  parties,  which  are  proper  subjects  for 
consideration  in  the  construction  of  wills,  I  find  that 
Grraee  Huggins  had  been  previously  married,  and  had 
issue  of  such  marriage,  who  were,  therefore,  proper  ob- 
jects of  the  testator's  bounty,  and  I  also  find  that  Mrs. 
Huggins  was  of  an  age  when  no  reasonable  person  could 
suppose  that  she  would  have  any  more  children. 

I  cannot  adopt  the  argument,  that  the  testator  in- 
tended in  this  indirect  manner  to  do  what  he  was 
unwilUng  to  do  in  express  terms,  and  my  opinion  is, 
that  the  Plaintiffs  were  not  excluded  either  inferen- 
tially  or  intentionally,  but  that  this  clause  was  put  in 

ex 


no 


CASES  IN  CHANCERY. 


1855. 


ex  abundanti  cautelA ;  and  possibly  that  by  mistake, 
the  word  "  future"  was  written  for  "  former,"  the  word 
used  in  the  disposal  of  the  residue.  But  1  do  not  go 
upon  that  ground,  I  proceed  upon  the  ground  that 
the  general  gid  to  the  children  is  not  cut  down  by 
this  parenthesis,  and  that  it  would  be  inconsistent  with 
and  repugnant  to  the  rest  of  the  will  were  I  so  to  hold. 
I  shall  therefore  make  a  declaration  in  the  terms  of  the 
prayer  of  the  bill. 


AprU  21. 
Nov.  10. 

By  the  condi- 
tions of  sale, 
the  title-deeds 
vere  to  be  de* 
livered  to 
"  the  pur- 
chaser of  the 
largest  lot" 
A,  purchased 
the  largest  lot 
in  value  and 
extent,  but  B. 
purchased 
several  lots, 
whose  aggre- 
gate value  and 
extent  ex- 
ceeded those 
of  J.'f  lot. 
Held,  that  A, 
was  entitled  to 
the  custody  of 
the  deeds. 


SCOTT  V.  JACKMAN. 

QOME  property  was  sold  in  twelve  lots,  and  one  of 
^    the  conditions  of  sale  was  as  follows : — 


That,  in  all  cases,  where  two  or  more  lots  are  held 
under  the  same  title,  the  title-deeds  and  documents  now 
in  the  vendor's  possession  relating  to  such  lots  shall  be 
delivered  to  the  purchaser  of  the  largest  lot,  or  retained 
by  the  vendors,  in  case  all  the  lots  shall  not  be  sold, 
and  such  purchaser  or  vendors  shall  enter  into  cove- 
nants with  the  purchasers  of  the  other  lots,  at  their 
expense,  to  produce  such  deeds  and  documents  when 
required. 

The  Plaintiff  Scott  purchased  the  largest  lot  in  value 
and  extent,  but  Messvs.  MarUmd  and  Wilkinson  puiv 
chased  a  number  of  lots,  numbered  from  three  to  twelve, 
which  separately  were  less  than  the  Plaintiff's,  but  in 
the  aggregate  exceeded  the  Plaintiff's  purchase  both 
in  extent  and  value. 


The  question  was,  who  was  entitled  to  the  custody  of 
the  purchase  deeds. 

Mr. 
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Mr.  Lloyd  and  Mr.  Smyihtf  for  the  Plaintiff,  cited 
Lord  Kennaird  v.  Christie  (a) ;  Seton  on  Decrees  (b) ; 
Griffiths  V.  Hatchard(c) ;  3  Sugden^Y end.  &  Purch.  {d); 
2  Sugden,  Vend.  &  Parch,  (e). 


1865 


Scott 

V, 

Jacxmah. 


Mr.  Sovill,  for  the  Defendant,  the  vendor,  contrcl, 
aigued,  that  it  appeared  from  the  other  conditions  of 
sale,  that  the  words  ''lot"  and  'Mots"  were  used  as 
equivalent  That  the  whole  contest  in  the  suit  related 
to  this  particular  point,  and  that  as  the  Plaintiff  was  not 
entitled  to  the  deeds,  and  was  wrong  in  the  litigation, 
he  ought  to  pay  the  costs. 

The  M  ASTBB  of  the  Rolls  said  that  he  did  not  concur 
in  the  argument  on  behalf  of  the  Defendant,  and  he 
must  make  a  declaration  that  the  Plaintiff  was  entitled 
to  the  custody  of  the  deeds;  tliat  he  was  of  opinion, 
that  the  litigation  had  been  created  by  the  conduct  of 
the  Defendant,  and  he  must  therefore  pay  the  costs  of 
the  suit. 


(a)  Load  Kbnicaiedo.  Chris- 
tie. In  this  case  some  property 
bad  been  sold  in  lots,  with  this 
condition:—"  N.B.  As  the  title 
to  all  the  preceding  lots,  except 
No.  5,  is  derived  under  one  set 
of  deeds,  ihe  purchaser  of  the 
largeit  lot  if  to  be  entitled  io  the 
cmsiody  of  the  tUU-deedM,"  &c 

Lord    Betntchamp    purchased 


Lot  6  for  1,430/.;  Mr.  Luard 
purchased  Lot  2  for  1,000/.  and 
Lot  3  for  d20.  Lord  Eldon  or- 
dered the  deeds  to  be  delivered 
to  Lord  Beauchamp. 

(h)  Page  611  (2nd  edit.) 

(c)  I  KaySf  Johmon,  17. 

{d)  A  pp.  No.  4. 

(e)  Page  92. 


112  CASES  IN  CHANCERY. 

1865. 


FINCH  V.  HOLLINGSWORTH. 

Jtt/y  4,  9. 
The  report  of    fTlHE  testator,  by  his  will,  gave  his  residuary  real  and 

PoMY^Whit^  personal  estate  to  his  wife,  Elizabeth  Hales,  for 

combe  (Z  Mer.  Hfe^  and  after  her  decease,  he  directed  one  equal  moiety 
curate.  thereof  to  be  conveyed  and  distributed  amongst  the  re- 

A  testator     lations  of  his  said  wife,  and  the  other  moiety  to  be  con- 
gave  real  and  ,       '  ,  ^ 

personal  e»-      veyed,  &c.,  ''  to  his  own  relations,  in  such  parts,"  &c., 

I^e*  ^d  af-^'     ^^  ^*^  ^^^®  ^y  ^^^  ^*''  should  appoint, 
terwards  to  his 

m  such  sharM       ^^^  testator  died  in  1816,  at  which  time  his  brothers 
as  J.  should     James  and  Thomas  were  his  sole  next  of  kin,  and  they 

by  will  ap-  .... 

point.   A.       both  died  in  the  lifetime  of  the  widow. 

appointed  it 

amongst  the 

testator's  re-         In  1840,  the  widow  made  her  will,  by  which,  in  exer- 

at  her' death '^  cise  of  the  power  of  appointment  over  one  moiety  of  her 

and  who  were  husband's  property  to  "  his  own  relations,"   she  ap- 
not  the  testa-  .        ,        V-  ,       ,  i.  i  t    .       •         . 

tor's  nextof  km  pomted  to  John,  the  son  of  the  testator  s  brother  James, 

at  his  death.      |o/    and  unto  all  JohvLS  brothers  and  sisters  and  all 

Held,  that  the 

appointment     Other  the  relations  of  the  testator  (if  any)  living  at  her 

VB*  V  I  •  death  (except  Thomas  Hales  and  John  Hales  therein- 
after mentioned,)  the  sum  of  10/.  each ;  and  she  ap- 
pointed all  the  residue  of  the  said  moiety  unto  Thomas 
and  John  Hales,  the  sons  of  the  testator's  brother, 
Thomas  Hales. 


The  testator's  widow  died  in  1841,  and  the  question 
related  to  the  validity  of  the  appointment  made  by  her 
will. 

Mr.  Cole,  for  the  Plaintiff.  This  is  a  power  of  dis- 
tribution amongst  the  testator's  ''  own  relations  "  living 

at 
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at  his  death.  The  expression  "  relations"  is  to  be  con- 
strued "  next  of  kin/'  and  the  appointment  made  by  the 
widow  18  invalid,  it  being  made  in  favour  of  persons  who 
were  not  the  testator's  next  of  kin  at  his  death.  The 
case  is  governed  by  l^ope  v.  fVAUcombe  (a) ;  in  that 
case  the  tenant  for  life  bad  a  power  "  to  dispose  of  the 
residue  amongst  the  testator's  relations,  in  such  manner 
as  she  should  think  fit.  She  appointed  to  some  per- 
sons who  were  related  to  the  testator,  but  who  were 
not  his  next  of  kin,  and  the  appointment  was  held 
invalid,  and  the  fund  was  divided  amongst  the  next 
of  kin  at  the  testator's  death. 

Mr.  Ooodeve  in  the  same  interest. 

Mr.  Smythe^  contri.  The  appointment  is  perfectly 
valid  ;  the  '^  relations"  intended  were  next  of  kin,  not 
those  living  at  the  death  of  the  testator,  but  at  the 
death  of  the  party  who  has  the  power;  Cruwys  v. 
Cdman  (b).  The  report  of  Pope  v.  Whitcombe  (a)  is 
inaccurate;  this  error  is  pointed  out  in  Sugden  on 
Powers  (c),  and  corrected  from  the  Registrar's  book  (cf  )• 
The  fund  was  there  ordered  to  be  paid  to  'Hhe  personal 
representatives  of  John  Childe,  the  next  of  kin  of  the 
said  testator,"  at  the  widow's  death,  and  not  as  repre- 
sented in  the  report  between  John  Childe  and  the  re- 
presentatives of  Thomas  and  John  Whitcombe. 

Harding  v.  Glgn  (e) ;  Brown  v.  Higgs  (/) ;  Cruwys  v. 
Colman  (g) ;  Cole  v.  Wade  (h) ;  Walter  v.  Maunde  (t) ; 
2  Williams  on  Executors  Qt)  \  Roper  on  Legacies  {I); 
Attorney^  General  v.  D'Oyleyim),  were  also  cited. 

Mr. 


1865. 


(a)  3  Mer.  689. 
(6)  9  Va.  p.  325. 
(0  Vol.  2,  pp.  267,  650  (6th 
edit.) 

(d)  Lib.  3. 1809,  fol.  1535. 
W  1  Atk.  469. 
(/)  4  Fei.  708;  5  re$.  495; 

VOL.  XXI. 


(g)  9  Fes,  319. 
(A)  16  Vet  27. 
(i)  19  Ve$.  424. 
(k)  Page  731. 

(/)  Pages  106, 143, 150, 1388, 
(4th  edit.) 
(m)  4  rin.  J&r.p.485,pl.l6. 
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1866.  Mr.  Waodroffe,  for  other  parties. 


Mr.  Cole,  in  reply. 


The  Mastbb  of  the  Rolls  reserved  judgment. 


Jttfy  9.  The  Master  of  the  Rolls. 

The  question,  in  this  ease,  is  as  to  the  validity  of  an 
appointment  made  by  the  wife  of  the  testator  under  the 
following  clause  in  his  will.  [His  Honor  stated  it,'] 
The  next  of  kin  of  the  testator  when  he  died  were  two 
brothers,  who  both  predeceased  the  testator's  widow. 
The  widow  has  appointed  the  property  not  in  favour  of 
the  testator's  brothers,  but  in  fovour  of  their  childreUi 
and  the  question  is,  as  to  the  validity  of  the  appoint- 
ment 


The  power  is  one  of  distribution  and  not  of  selection, 
for  it  is  not  disputed,  that  if  the  power  had  been  of  selec- 
tion, the  appointment  would  have  been  good.  The  case  of 
PopeY,  Whitcombe{a),  as  reported,  is  precisely  in  point; 
it  holds  that  such  an  appointment  is  bad,  and  that  the 
fund  goes  to  the  next  of  kin  living  at  the  testator's  death. 
It  was  contended,  that  such  was  not  the  real  decision. 

The  case  of  Pope  v.  Whitcombe  has  frequently  been 
referred  to  by  the  text  writers.  It  is  cited  in  2  Williams 
on  Executors  (6),  iti  these  words : — "  Where  the  donee 
of  the  power  was  entrusted  with  a  discretion  merely  in 
apportioning  the  shares,  the  property  shall  be  divided 
among  the  next  of  kin  living  at  the  testator's  death.^ 


In 


(a)  Reported  ex  relatUme,  3  Mer.  689.         (6)  Page  731. 
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In  Roper  on  Legacies  the  case  of  Pope  v.  Whiicomhe 
is  referred  to  in  three  places  as  a  binding  authority.  The 
learned  editor  of  that  work  observes  (a) : — '^  The  term 
'relations*  will  be  equally  confined  to  the  limits  of  the 
statute,  where  a  power  is  delegated  to  a  person  to  fix 
the  amount  of  the  share  that  each  relation  is  to  take, 
without  entrusting  him  with  a  selection  of  the  objects} 
for  in  such  a  case,  the  act  appoints  the  persons,  viz., 
'the  next  of  kin'  in  existence  at  the  death  of  the  tee^ 
tatoT.  They  then  take  vested  interests,  subject  only  to 
be  altered  in  amount  by  an  exercise  of  the  power,  and 
that  being  not  at  all  or  not  legally  executed,  a  Court 
of  Equity  will  direct  the  property  to  be  divided  among 
them  according  to  the  statute,  in  exclusion  of  such  of 
them  as  may  afterwards  happen  to  answer  the  descrip- 
tion, at  the  death  of  the  donee  of  the  power.  Thus  in 
Pcpe  T.  Whitcombe(b)y  James  Childe  bequeathed  his 
residuary  estate  to  his  wife  for  life,  remainder  to  his  son 
absolutely  if  he  attained  the  age  of  twenty-one,  but  if 
be  died  before  that  period  and  without  issue,  the  tes- 
tator, after  giving  some  legacies,  directed  his  wife  to 
dispose  of  the  residue  ''  among  his  relations,  in  such 
manner  as  she  should  think  proper."  The  contingencies 
happened  upon  which  the  power  was  to  arise,  and  the 
wife  not  having  made  a  good  appointment,  in  conse- 
qaence  of  distributing  the  fund  among  persons  not 
within  the  statute.  Sir  W.  Grant  ordered  it  to  be  di- 
vided among  the  next  of  kin  of  the  testator  at  his 
death." 

Again  the  same  Author  observes  (c),  *'But  if  A's 
aatbority,  instead  of  a  power  of  selection,  be  confined 
merely  to  ascertaining  the  shares  of  such  of  the  testator's 
^family'  as  could  claim  under  the  Statute  of  Distributions, 

and 


1855. 


(«)  Page  106  (4th  edU.) 
ifc)  3  Mer.  689. 


(c)  IRjop.  Leg,,  page  143  (4th 
edit.) 
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and  who  would  be  the  next  of  kin,  then  if  no  appointment 
be  made,  or  if  made  should  it  be  void  by  the  nomina- 
tion of  relations  not  within  the  statute,  the  testator's 
next  of  kin  living  at  his  death  would  alone  be  entitled 
to  the  property  as  being  the  sole  objects  of  the  power." 
In  a  subsequent  passage  \^a)  he  refers  to  Pope  v.  Whit- 
combe  in  the  same  way.  He  says,  **  Suppose  then  the 
bequest  be  to  relations  in  such  shares  and  proportions 
as  B.  shall  appoint.  If  B.  make  no  appointment  the 
testator's  next  of  kin  in  esse  at  his  (the  testator's)  de- 
cease will  be  solely  and  exclusively  entitled/' 

Lord  Sl  Leonards  in  his  Treatise  on  Powers  points  out 
the  difficulty  in  reconciling  Pope  v.  Whitcombe{b)  with 
the  older  authorities.  He  states  that  that  case  had  been 
misunderstood.  He  says,  **  Upon  searching  the  Regis- 
trar's book,  however,  it  appears  that  no  such  point  was 
decided  in  Pope  v.  Whilcombe,  so  that  the  authorities 
are  uniform.*'  On  referring  to  the  decree  as  entered,  it 
appears  to  have  been  decided  the  other  way.  Unfortu- 
nately, no  doubt,  the  opinions  have  been  founded  on  that 
case,  and  property  has  been  distributed  on  its  authority. 
I  have  looked  at  the  Registrar's  book,  and  I  find  that  the 
statement  of  Lord  St,  Leonards  is  strictly  accurate. 
The  decree  is  in  direct  terms,  ordering  the  payment 
of  the  fund  to  the  next  of  kin  at  the  death  of  the 
donee  of  the  power,  and  not  a  distribution  of  it 
amongst  the  next  of  kin  at  the  testator's  death ;  there 
is  not  only  a  distribution,  but  a  declaration,  and  the 
Court,  no  doubt,  decided  the  contrary  to  that  which  is 
reported.  The  fact  therefore  seems  to  be  in  strict  ac- 
cordance with  what  Lord  Si,  Leonards  states. 

A  decision  in  the  contrary  way  might  be  productive 

of 

(a)  Rod,  Leg.,  p.  150  (4th  edit.) 

(6)  Vol.  2,  pp.  267,  270,  650  (6th  edit) 
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of  great  incoDTenience ;  in  many  cases  it  migbt  be  im- 
possible for  the  donee  to  exercise  the  power,  for  all 
the  relations  living  at  the  testator's  death  might  be  dead 
at  the  decease  of  the  donee  of  the  power  and  therefore 
there  might  then  be  no  person  in  whose  favour  an  ap- 
pointment could  be  made.  The  same  objection  exists 
where  there  is  a  power  to  appoint  to  a  class  of  individuals. 


1866. 


On  the  whole,  I  am  of  opinion,  that  I  must  follow  the 
real  decision  of  the  Court  in  the  case  of  Pope  ▼.  WJnt' 
combe,  which  I  find  to  have  been  in  favour  of  the 
person  who  was  the  *'  relation*'  of  the  original  testator 
at  the  death  of  the  donee  of  the  power,  and  who  would 
have  taken,  in  case  the  first  testator  had  died  at  the 
same  time  as  the  donee  of  the  power.  I  regret  that 
from  the  error  in  the  report,  which  has  been  adopted 
by  text  writers,  many  gentlemen  have  most  probably 
advised  their  clients  in  a  manner  contrary  to  the  decree 
of  the  CSourt,  and  the  result  has  possibly  been,  that 
executors  have  distributed  the  assets  on  the  faith  of  that 
erroneous  authority. 


I  am  of  opinion,  that  this  appointment  is  good,  and 
I  will  make  a  declaration  to  that  efiect. 


llg  CASES  IN  CHANCERY. 
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DIXON  V.  GAYFERE.    (No.  3.) 


Noo.  10, 13. 


A,  afireed  to  T^^  ^^  Bgreementi  made  in  August^  1826^  between 
pui^iwe  an      X>    |^^g^  Finucane  (who  was  entitled  to  half  a  real 

estate  trom  B,, 

and,  upon  the   estate)  and  Mr.  Dunbar,  Dunbar  agreed  to  discharge 

wnveyed^to  ^^  unsatisfied  claim  of  500Z.  on  Mrs.  Finucane,  "  upon 
grant  a  life  having  an  assignment  of  all  the  right  and  interest  of 
*<  to  be  Becured  Mrs.  jFSniioaiie  in  the  one-half  conveyed  to  him/'  and 
\j  |y"t'"  «    upon  such  assignment^  Mr.  Dunbar  therebji  in  consi- 

Held,  that  B,  ^  /.        ,  « 

had  no  lien  on  deration  of  the  conveyance  of  such  propertyi  agreed  to 
MTOe^f of  "^  pay  Mrs.  Finucane  25/.,  and  "  to  grant  an  annuity  of 
the  annuity,  602.  per  annum/'  during  the  several  lives  of  three  per- 
merely  enti-  ^^^^  nteutioned,  ''  to  be  secured  by  bond/'  and  Mrs. 
*l«d "[ohave it  Pimioane  and  Mr. Dunbar  thereby  ** mutually  agreed, 
bond  of  the  to  perform  all  such  further  acts  as  in  law  should  be 
purchaaer.        requisite  for  the  completion  of  the  agreement  when 

required." 

By  subsequent  dealings,  the  right  to  the  half  of  the 
estate,  which  had  never  been  conveyed,  vested  in  Fluher, 
and  the  right  to  the  annuity,  which  had  never  been 
secured  and  was  greatly  in  arrear,  had  become  vested 
in  Bayley, 

By  the  decree  in  the  cause,  made  in  1863(a),  the 
rights  of  Fluher  and  Bayley  to  the  estate  and  annuity 
were  declared.  And  it  was  declared,  that  Bayley  was 
entitled  to  have  the  arrears  and  future  payments  properly 
secured,  according  to  the  agreement ;  and  if  the  same 
had  not  been  so  secured,  then  it  was  ordered,  that  the 

arrears 

(a)  17  firao.  421. 
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arrears  and  future  payments  should  be  properly  secured 
accordingly,  such  security  to  be  settled  by  the  Judge  in 
chambers. 

Before  the  Chief  Clerk,  Bayley  contended,  that  he 
had  a  lien  on  the  estate  for  the  consideration  to  be  paid 
for  the  purchase,  and  to  have  the  annuity  and  arrears 
secured  by  a  charge  on  the  property.  On  the  other  hand, 
Fluher  insisted,  that  all  that  Bayley  was  entitled  to  was 
to  have  the  personal  security  of  the  purchaser  or  his 
representatives  for  payment  of  the  annuity.  The  point 
was  adjourned  for  argument  in  Court. 


ua 


1865, 


DiXOM 

Gatvsu, 


Mr.  Rogers^  for  Mr.  Bayley.  A  vendor  of  an  estate 
retains,  in  equity,  a  lien  on  the  estate  for  the  considera- 
tion money,  until  it  has  been  fully  paid,  or  the  right  has 
been  waived  or  abandoned,  of  which  there  must  be  clear 
evidence.  The  principle  is  distinctly  stated  in  Hughes  v. 
Kearney  (a).  ''  Purchase-money  unpaid  is  prima  facie 
a  lien  on  the  lands  sold ;  and  if  a  security  is  taken  for 
that  money,  it  lies  on  the  vendee  to  shew  that  the 
vendor  agreed  to  rest  on  that  security,  and  to  discharge 
the  lands."  ''The  circumstance  that,  in  these  cases^ 
the  money  is  secured  to  be  paid  at  a  future  day,  does 
not  affect  the  lien ;"  Winter  v.  Lord  Anson  (Jb) ;  there 
the  purchase-money  was  not  payable  until  after  the 
death  of  the  vendor.  The  present  case  is  precisely 
similar  to  Tardiff  v.  Scrughan  (c),  where  it  was  held, 
that  the  vendor  of  an  estate,  in  consideration  of  a  life 
annuity,  did  not  lose  his  lien  on  the  land,  by  taking  a 
bond  from  the  purchaser  for  securing  the  annuity.  In 
Remington  v.  Deverell  (d),  the  Defendant  had  agreed  to 

purchase 

(a)  1  Sch.  if  Lef,  132.  (c)  Cited  in  Blackburn^.  Greg- 

(b)  3   Rustell,  p.  490,  over-      «m,  1  Bro,  C.  C.  p.  423. 
raling  1  Sim.  ^  Stu.  434.  {d )  2  Anst.  550. 
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purchase  an  estate  from  the  Plaintiff  for  a  life  annuity, 
and  the  Court  held  the  vendor  entitled  to  have  it  char^ged 
upon  the  purchased  estate.  The  same  was  held  in  Ker 
V.  Clobery{a).  Clarke  v.  Royle(Jb\  which  will  be  cited, 
was  decided  on  Winter  v.  Lord  Anson^  and  it  does  not 
appear  to  have  been  observed  that  that  case  had  been 
reversed.  He  also  referred  to  Bower  v.  Cooper  {c\  and 
Frail  V.  Ellis  {d). 

Mr.  Lloyd  and  Mr.  J.  H.  Taylor^  for  Mr.  Fluher. 
There  is  no  lien  on  the  estate.  This  case  differs  entirely 
from  those  in  which  there  is  a  money  consideration,  for 
which  a  collateral  security  is  given.  Here  the  terms 
of  the  agreement  are  specified,  upon  the  conveyance 
"  to  grant  an  annuity  of  60Z.  per  annum,  &c.,  to  he 
secured  by  bond,*'  The  bond  being  given,  the  vendor 
has  all  he  contracted  for,  and  the  matter  being  complete 
he  retains  no  lien.  Although  there  has  been  no  convey- 
ance, the  matter  must  be  now  treated  as  if  the  vendor 
were  coming  for  specific  performance ;  in  that  case,  the 
Court  would  direct  a  bond  to  be  executed  in  the  terms 
of  the  contract,  and  a  conveyance  by  the  vendor  in  coit- 
sideraiion  of  the  bond  so  given.  The  cases  of  Clarke  v. 
Itoyle(b)  and  Buckland  v.  PockneUije)  are  in  point. 
In  Clarke  v.  JRoyk,  A.  conveyed  an  estate  to  S,,  in  con- 
sideration of  B,  entering  into  the  covenants  contained 
in  the  deed  for  paying  an  annuity  to  A.,  and  3,0002.  to 
certain  persons  in  the  event  of  his  B,'s  marrying ;  it  was 
held,  that  the  covenants  did  not  create  a  lien  on  the 
estate. 


In  Buckland  v.  Pocknell,  A.  agreed  to  sell  an  estate 
to  B,  for  an  annuity,  and  B,  was  to  pay  off  a  mortgage 

to 


(a)  Vice-Chancellor,  March 
27,  1819,  MS.,  referred  to  in  1 
Sugd.  Vend,  (10th  edit.)  313. 

(6)  3  Sim.  499. 


(c)  2  Hare,  408. 

(d)  16  Beav.  350. 

(e)  13  Sim.  406. 
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to  which  the  estate  was  subject  Accordingly  B.  exe*  1855. 
cuted  a  deed,  by  which  he  granted  the  annuity  to  A,, 
and  covenanted  to  pay  it,  and  by  a  conveyance  of  even 
date,  but  executed  after  the  annuity  deed,  after  reciting  Gatpbeb. 
the  agreement  and  the  annuity  deed,  A.  and  the  mort- 
gagee, in  pursuance  of  the  agreement,  and  in  considera- 
tion of  the  annuity  having  been  so  granted  as  aforesaid, 
and  of  the  payment  of  the  mortgage  money,  conveyed 
the  estate  to  B.  The  annuity  afterwards  became  in 
arrear;  it  was  held,  that  A.  had  no  lien  on  the  estate 
for  the  annuity* 

The  rights  of  Mr.  Iluker  have  been  settled  by  the 
decree,  the  declaration  in  which  is  inconsistent  with 
what  is  now  asked. 

Mr.  Rogers,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls.  j^oe.  13. 

I  am  of  opinion,  in  this  case,  that  the  contract  made 
between  the  parties  excluded  the  lien  on  the  estate  for 
the  payment  of  the  annuity.  There  is  a  great  number 
of  decisions  relating  to  this  question  of  the  lien  upon 
the  estate  for  unpaid  purchase-money,  and  there  cer- 
tainly is  a  great  discordance  in  the  authorities ;  but  I 
think  it  unnecessary  to  refer  to  them  in  detail.  There 
are  three  decisions  of  a  later  date,  which  have  been  con- 
fidently referred  to  as  relating  more  particularly  to  this 
subject,  but  they  do  not  appear  to  me  to  be  inconsistent 
with  each  other  or  with  the  opinion  I  have  to  express 
on  this  subject.  The  cases  are  Winter  v.  Lord  Anson  (a), 

Clarke 

(a)  3  Aim.  488. 
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1856.  Clarke  v.  RoyU  (a),  and  Buckland  ▼.  Pocknell  (b),  and 
I  think  they  are  all  reconcileable.  The  effect  of  them 
is  this : — that  it  depends  upon  the  terms  of  the  contract 
entered  into  between  the  parties,  whether  a  lien  does  or 
does  not  exist  upon  the  land  in  respect  of  the  unpaid 
purchase-money.  The  case  of  Buckland  v.  Pocknell 
appears  to  me  to  be  very  near  the  present.  There,  an 
equity  of  redemption  was  sold,  in  consideration  of  two 
annuities  which  were  granted  and  covenanted  to  be 
paid,  by  a  deed  of  even  date  with  the  conveyance.  The 
conveyance  was  expressed  to  be  made  in  consideration 
of  the  annuity  so  granted,  and  of  the  mortgage  debt 
having  been  paid  by  the  purchaser.  It  was  held,  that 
there  was  no  lien. 

It  appears  to  me  that  the  mode  of  carrying  the  contract 
in  the  present  case  into  effect  is  this : — ^by  a  separate  and 
independent  instrument  the  vendor  should  convey  the 
land,  and  in  consideration  of  that  conveyance  the  pur- 
chaser should  secure  the  annuity  by  his  bond.  In  the 
case  of  Buckland  v.  Pocknell  exactly  the  same  thing 
had  been  done.  The  contract  is,  that  an  annuity  shall 
be  granted,  and  shall  be  secured  by  bond,  in  considera- 
tion of  which  the  estate  shall  be  conveyed.  The  whole 
of  this  and  the  acts  of  the  parties  appear  to  me  to  shew 
that  the  construction  of  the  contract  is  to  discharge  the 
land  from  the  lien,  the  existence  of  which  would  render 
it  almost  unsaleable  in  the  hands  of  the  purchaser.  I 
am  of  opinion,  that  the  proper  mode.of  dealing  with  the 
decree  which  I  have  made,  directing  a  security  to  be 
prepared,  is  to  give  a  bond,  and  not  a  mortgage  of  the 
estate,  to  secure  the  annuity.  If  it  had  been  intended 
that  a  mortgage  should  be  given,  the  order  would  have 
so  directed,  but  the  order  appears  to  me  to  exclude  it. 

This 

(a)  3  Still.  499.  (6)  13  Sim.  406. 
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This  result  does  not  appear  to  me  to  militate  with 
the  case  of  Winter  v.  Lord  Anson,  nor  do  I  dispute 
the  authority  of  that  case.  In  fact  both  the  cases  of 
Clarke  v.  Sayle  and  Buckland  ▼•  Pocknell  are  dis- 
tinguished from  tiiat,  and  one  of  the  grounds  on  which 
the  Vice-Chancellor  of  England  went,  in  Buckland  v. 
Pocknell,  was,  that  it  would  be  quite  inconsistent  with 
the  mode  in  which  the  parties  had  dealt,  to  say  that 
there  should  be  a  lien  for  the  purchase-money  during 
the  lives  of  the  annuitants.    The  lien  was  held  to  be 

excluded  in  that  case,  and  here,  I  think,  that  the  lien  is 
excluded. 


18fi6. 


The  question  was  really  determined  by  my  decree, 
but  I  thought  it  was  desirable,  in  this  case,  to  treat  the 
matter  as  open  and  reconsider  it 
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DAVIS  V.  EARL  OF  DYSART.  (No.  2.) 

Not.  5,  17. 
A  bill  by  an     HpHE  bill  in  this  case  was  filed  for  the  simple  purpose 

o?aii"ai]i^e<r  °^  compelling  the  production  by  the   Defendant 

remaindernuui  (who  was  alleged  to  be  mere  tenant  for  life)  of  certain 
tenant  for  life  title-deeds,  for  the  examination  and  inspection  of  the 
for  productioo   Plaintiff,  (an  incumbrancer  of  the  alleged  remainder- 

of  the  title-  .  ** 

deeds,  and  in-  man,)  and  for  the  delivery  of  copies  and  abstracts  of  the 
ToWing  quet-  documents.  Exceptions  were  taken  to  the  Defendant's 
wai  disroined  answer,  and,  by  arrangement,  the  exceptions  came  on 
Upon*^the  tax-  ^  ^  heard  together  with  the  cause.  The  exceptions 
ation,  a  charge  ^ere  overruled,  and  the  bill  dismissed  with  costs,  to  be 
an  abstract  of   taxed  and  paid  by  the  Plaintiff  to  the  Defendant  (a). 

title-<leeds. 
Held,  that  the 

word«ab-  The  Defendant's  bill  of  costs  was  taxed  at  410Z. 

street    was  in- 

tentionallv  The  Plaintiff  carried  in  objections  before  the  Taxing 
tibe'l20thMQe-  ^^^^er  to  the  taxation,  and  to  the  allowance  by  him  of 
neral  Order  of  the  following  items,  viz.,  a  cbaree  of  602.  13«.  Ad.  for 

AfflV,  1845,  &  »         >  & 

and  that  the  drawmg 

charge  for  the  («)  20  Beao,  405. 

abstract  could 

not  be  allowed,  if  it  exceeded  that  of  a  copy  of  the  docamenta ;  eecondlj,  that  no  such 

chai^  could  be  allowed  for  an  abstract  made  before  the  suit,  though  with  a  view  to  an 

arrangement  between  the  same  parties ;  hut  thirdly,  that  a  copy  of  it  for  the  use  of 

the  Counsel  who  prepared  the  answer  might  be  allowed. 

Fees  to  two  Junior  Counsel  (one  of  them  being  a  Conveyancer  only)  to  settle  ihe 
answer,  cannot  be  allowed  as  between  party  and  party,  unless  by  special  order  of  the 
Court. 

A  charge  for  abbreviating  the  answer,  estimating  it  at  its  total  length,  including 
schedules,  is  proper,  and  to  bie  allowed  on  a  taxation  between  partv  and  party. 

Where,  by  arrangement,  exceptions  to  an  answer  were  heard  with  the  cause,  a 
charge  for  consultation  between  Counsel  on  the  exceptions,  as  distinct  from  the  consul- 
tation on  the  hearing  of  the  cause,  was  allowed. 

A  charge  for  copies  only  of  those  parts  of  the  interrogatories,  the  answers  to  which 
were  excepted  to,  can  be  allowed  for  the  purposes  of  the  consultation  on  the  excep- 
tions, as  distinct  from  the  copies  made  for  the  purpose  of  preparing  the  answer ;  for 
which  latter  purpose,  also,  only  one  copy  to  one  junior  counsel  can  be  allowed. 

Upon  a  taxation  between  party  and  party,  the  bfll  of  costs  may  be  added  to  or 
varied  after  it  baa  been  brought  into  the  ofiSoe,  at  any  time  before  the  taxation  is 
concluded ;  but  the  practice  is  different  upon  a  taxation  under  the  Solicitors*  Act. 
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drawing  an  abstract  of  Defendant's  title  deeds,  and  of 
60/.  13«.  4d.  for  making  two  copies  for  Counsel  thereof, 
and  of  opinions  of  various  Counsel  on  the  title ;  also  a 
charge  for  making  two  copies  of  the  interrogatories  and 
other  papers  to  be  laid  before  Counsel  for  preparing  the 
answer;  also  fees,  &c.  to  two  junior  Counsel,  employed 
to  settle  the  answer  and  attendances ;  also  the  increase 
from  6/.  28. 8d.  to  13/.  3s,  8d.  of  the  item  for  abbre- 
viating the  answer,  by  estimating  it  at  its  total  length, 
including  the  schedules,  and  this  after  its  being  brought 
into  the  office ;  and,  lastly,  for  consultation  with  refer^ 
ence  to  the  exceptions  to  the  answer. 


1856. 


The  Taxing  Master  overruled  all  the  objections,  and 
appended  to  his  certificate  of  taxation  a  list,  with  his 
reasons  for  disallowing  them.  As  to  the  charges  for 
preparing  the  abstract,  making  the  copies  necessary  for 
the  Defendant's  defence  and  answer  to  the  suit,  and 
the  employment  of  two  junior  Counsel  to  settle  the 
answer,  the  Taxing  Master  said,  he  conceived  that  the 
Orders  of  the  8th  of  May,  1845  (a),  gave  him.a  discretion 
as  to  such  costs,  and  thinking  them  properly  and  neces* 
sarily  incurred,  looking  to  the  nature  of  the  suit,  he  had 
allowed  them.  As  to  two  copies  of  the  interrogatories 
for  the  use  of  Counsel,  those  copies  were  also  used  on 
the  argument  of  the  exceptions,  and  were  necessary  for 
that  purpose  and  also  for  settling  the  answer.  He  said 
that  as  no  close  copy  had  been  allowed,  which  was  a 
usual  charge,  he  had  allowed  them.  The  increased  charge 
for  abbreviating,  and  also  the  charge  for  copying  the 
answer,  were  the  usual  charges,  and  therefore  allowed. 
The  charges  for  consultation  on  the  hearing  of  the  ex- 
ceptions he  had  also  allowed,  as  proper  and  usuaL 
From  this  finding  the  Plaintifi*  appealed. 

The 

(a)  Or dinei  Cm.  333. 
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The  words  of  the  120th  Order  of  the  8th  of  Mag, 
1845,  are  as  follows : — *^  Where  costs  are  to  be  taxed  as 
between  party  and  party,  the  Taxing  Master  may  allow 
to  the  party  entitled  to  receive  such  costs  all  such  just 
and  reasonable  expenses  as  appear  to  have  been  pro- 
perly incarred  in/'  (among  other  things,)  ^  advising 
with  Counsel  on  the  pleadings,  evidence,  and  other  pro* 
eeedings  in  the  cause ;  procuring  Counsel  to  settle  and 

sign  pleadings,  &c supplying  Counsel  with 

copie9  of  or  extracts  from  necessary  documents.  But  in 
allowing  such  costs,  the  Taxing  M^ter  is  not  to  allow 
to  such  paity  any  costs  which  do  not  appear  to  have 
been  necessary  or  proper  for  the  attainment  of  justice 
or  for  defending  his  rights,  or  which  appear  to  have  been 
incurred  through  over  caution,  negligence  or  mistake, 
or  merely  at  the  desire  of  the  party." 


As  to  the  preparation  of  the  abstract,  it  appeared  that 
before  the  suit  had  been  instituted,  there  had  been  a 
negociation  between  the  parties  with  reference  to  the  pro- 
duction  of  the  title-deeds  and  the  delivery  of  an  abstract, 
and  an  abstract  had  been  laid  before  Mr.  Measure, 
a  Conveyancer,  for  his  opinion  as  to  the  propriety  of 
such  production  and  delivery ;  but  the  negociation  having 
gone  off,  and  the  present  suit  having  been  instituted, 
the  Defendant's  answer  was  settled  by  Mr.  Measure,  in 
conjunction  with  an  equity  draftsman,  and  copies  of  the 
abstract  and  of  the  other  papers  were  laid  before  each. 


As  to  the  preparation  of  the  abstract,  there  was  an  affi- 
davit by  Mr.  Samuel  Hooper,  clerk  to  the  Defendant's 
solicitor,  in  the  following  words : — **  I  personally  super- 
intended the  management  of  this  suit  on  behalf  of  the 
above-named  Defendant,  and  in  particular  the  prepa- 
ration, 

(a)  Ordina  Can.  333. 
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ration  of  the  abstract  of  title  laid  before  Connsel  on 
behalf  of  the  said  Defendant,  for  the  purpose  of  en- 
abling them  to  prepare  the  answer  to  the  bill  filed  by 
the  above-named  Plaintiff  in  this  cause,  and  that  the 
preparation  of  such  abstract  of  title  (being  the  same 
abstract  as  is  mentioned  in  the  bill  of  costs  of  the  said 
Defendant  in  this  cause)  was  commenced  on  or  about 
the  30th  day  of  May^  1864,  at  which  time  an  arrange- 
ment was  pending  for  supplying  the  Plaintiff,  at  his 
own  expense,  with  such  abstract  of  title,  without  suit, 
but  such  arrangement  was  not  carried  out,  and  the 
above-named  Plaintiff  filed  his  bill  of  complaint  in  this 
cause,  when  such  abstract  of  title  was  completed,  and 
used  for  the  purpose  of  preparing  the  answer  of  the 
Defendant,  as  before  mentioned,  and  such  abstract  of 
title  was  not  prepared  for  any  other  purpose  or  occasion 
whatever  than  that  before  mentioned/' 


1866. 


Dayu 

V* 

Earl  of 
Dtsa&t* 


Mr.  R.  Palmer  and  Mr.  Jessel^  for  the  Plaintiff.  The 
charge  for  the  abstract  of  title  ought  not  to  be  allowed ; 
it  does  not  come  within  the  120th  Order  o(  May^  1846, 
for,  by  that  order,  the  costs  only  **  of  copies  or  extract* 
from  necessary  documents"  are  to  be  allowed,  and 
those  words  do  not  include  an  **  abstract,"  and  that  is 
the  only  Order  allowing  the  charge.  Besides,  the  ab- 
stract was  prepared  before  the  suit  was  instituted,  and 
not  really  and  bon&  fide  for  the  purposes  of  it,  and 
for  that  reason  was  not  chargeable.  But  though  the 
charge  for  preparing  the  abstract  was  improper,  a  fair 
copy  of  it  for  Counsel  to  prepare  the  Defendant's 
answer  was  properly  charged,  but  not  two  copies,  nor 
in  fact  any  charge  connected  with  the  employment  of  a 
Conveyancing  Counsel,  who  was  not  engaged  in  the 
cause«  It  is  the  firat  time  that  a  charge  for  consulta- 
tions, &c.,  with  Counsel  not  retained  in  the  cause  has 
ever  been  heard  of,  and  the  charge  cannot  be  sustained. 

In 


128 


CAS£S  IN  CUANCERT. 


1865. 


Id  Oreen  ▼.  Brigys{a\  the  costs  of  more  than  two  Counsel 
were  disallowed  on  taxation  between  party  and  party, 
notwithstanding  the  third  Counsel  was  retained  after 
the  counsel  by  whom  the  pleadings  had  been  drawn 
bad  been  called  within  the  bar.  And  the  same  rule 
is  laid  down  in  Smith  ▼.  The  Earl  of  Effingham  {b). 
Then  the  copies  of  the  interrogatories  used  in  the  con- 
sultation on  the  exceptions  were  unnecessary,  and  neither 
they  nor  the  fee  for  consultation  on  the  exceptions,  as 
distinct  from  the  cause,  ought  to  be  allowed.  As  to  the 
increased  fee  for  abbreviating  the  answer,  such  a  thing 
is  quite  inadmissible  after  the  bill  has  been  brought 
into  the  office.    They  cited  Re  CaUin  (c). 

Mr.  Lloyd  and  Mr.  Tripp,  for  the  Defendant.  The 
principle  is,  that  the  person  who  is  in  the  wrong  ought 
to  indemnify  the  opposite  party  from  all  the  costs  which 
have  been  occasioned  by  the  litigation,  and  it  was  in 
order  to  effect  this  object,  that  the  120th  General  Order 
vras  made.  A  liberal  construction  ought,  therefore,  to 
be  given  to  this  General  Order,  especially  in  a  case  like 
the  present,  which  is  a  mere  fishing  bill  by  a  stranger, 
seeking  to  disturb  the  Earl  Dysart  in  the  possession  of 
his  family  estates.  The  General  Order  is  quite  extensive 
enough  in  its  terms  to  include  all  the  costs  which  have 
been  incurred  by  the  Defendant,  and  gives  to  the  Master 
a  wide  discretion.  The  costs  were  **  necessary  and. 
proper"  for  defending  the  rights  of  the  Defendant ;  the 
case  was  peculiar,  involving  intricate  questions,  which 
rendered  it  necessary  to  examine  the  title  with  the  best 
professional  assistance. 


The  rule  of  the  Court  is  settled,  that  this  Court  will 
not  interfere  with  the  discretion  of  the  Taxing  Master, 

on 
(a)  7  Hart,  279.  (b)  10  Bmv.  378.  (c)  18  Beov.  508. 
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on  a  mere  qaestion  of  the  quantum  of  charges ;  there 
most  be  some  principle  involved  to  induce  the  Court  to 
do  so;  AUop  ▼•  Lord  of  Oxford  {a).  The  cases  of 
WasteUr.  LesUeifi)  snd  Downing  College  Case(c),  were 
referred  to. 


1865. 


Mr.  22.  Palmer,  in  reply. 


The  Mastbb  of  the  Rolls  reserved  judgment 


The  Mastsb  of  the  Rolls. 

This  is  an  appeal  from  the  taxation  of  a  bill  of  costs 
by  one  of  the  Taxing  Masters,  the  bill  in  the  cause 
having  been  dismissed  with  costs. 

The  first  item  complained  of  is  an  item  of  about  60/. 
for  drawing  an  abstract  of  certain  documents  which 
were  required  for  the  Defendant's  answer.  The  question 
is  the  propriety  of  the  amount  the  Master  has  allowed. 
The  amount  in  the  bill  charged  was  79/.  6f .  8c/.,  and  the 
Master  has  diminished  the  number  of  brief  sheets  by 
his  mode  of  calculating. 

This  depends  on  the  120th  Order  of  the  8th  May, 
1 845  (c/).  The  words  of  the  Order  are  these  :—*'  Where 
costs  are  to  be  taxed  as  between  party  and  party,  the 
Taxing  Master  may  allow  to  the  party  entitled  to  receive 
such  costs,  all  such  just  and  reasonable  expenses  as  ap- 
pear to  have  been  properly  incurred  in"  (I  pass  over 
those  that  do  not  relate  to  this)  ''  supplying  Counsel 
with  copies  of  or  extracts  from  necessary  documents.*' 
The  word  **  abstract"  I  have  reason  to  know,  at  least  I 

have 


(•)  1  lfy/.^jr.564. 

{b)  14  Sim.  184. 


(c)  3  MyL  4  Cr.  474. 
{d)  Ordmef  Cos.  333. 


^b•.17. 


TOL.  XXI. 
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lood.       imye  been  so  inrormed  by  extremely  good  authority  since 
Davis        ^'^  ^^^  ^^  heard,  was  purposely  omitted  from  this 
«•  Order,  in  order  to  avoid  the  extra  price  of  6s.  8d,  per 

0YtAaf .  sheet  being  obtained,  instead  of  3s.  4d.f  which  would  be 
the  price  allowed  for  a  copy.  At  the  same  time,  if  a 
solicitor  who  might  have  copied  at  length  a  large  number 
of  documents,  and  might  have  charged  8^.  4d.  per  sheet 
for  them,  has  omitted  to  do  so,  but,  in  lieu  thereof,  has 
prepared  an  abstract  of  less  than  half  the  size,  and  at  a 
less  expense  than  would  have  been  incurred  by  making 
copies  of  the  documents,  I  should  think,  that  on  the 
taxation  of  costs,  this  might  properly  be  allowed,  be- 
cause, in  point  of  fact,  there  is  a  benefit  derived  to 
the  parties  by  it.  But  in  either  case,  the  documents  in 
question  must  be  prepared  for  the  purpose  of  the  suit, 
and  whether  this  was  so  or  not  in  the  present  case  de- 
pends on  the  aflSdavits  of  Mr.  Hooper,  the  clerk  of  the 
solicitor  of  the  Defendant,  who  has  put  in  a  very  fair 
affidavit  stating  how  the  matter  stood.  The  passage 
which  refers  to  this  matter  is  this : — *^  I  personally 
superintended  the  management  of  this  suit,''  Sec.  (a). 

Now  I  think,  upon  this  statement,  that  the  abstract 
cannot  be  said  to  have  been  prepared  for  the  purpose  of 
the  answer.  It  was,  in  point  of  fact,  prepared  before 
the  suit,  and  with  a  view  to  an  arrangement,  although 
arising  out  of  the  same  matter  and  between  the  same 
parties,  and  I  think  that  the  Order  confines  the  allow- 
ance to  such  documents  only  as  are  prepared  really  and 
bond  fide  for  the  answer.  Certainly,  if  it  were  done  for 
a  totally  distinct  purpose  some  time  before,  no  one  could 
reasonably  contend  that  it  could  be  charged,  and  so, 
also,  if  done  in  respect  of  a  question  between  the  same 
persons,  but  on  a  distinct  occasion.     I  think  that,  to 

entitle 

(a)  See  the  passage,  ante,  p.  126. 
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entitle  it  to  be  charged,  it  must  be  doae  band  fide  for 
the  purposes  of  the  answer,  and  that  this  was  not  so  in 
the  present  case,  as  it  appears  in  fact  to  have  been 
prepared  before  the  bill  was  filed.  The  copy  of  it,  for 
the  Counsel  who  prepared  the  answer,  is  proper  and 
must  be  allowed. 


Earl  of 
Dtsaev. 


The  nest  question  is,  the  propriety  of  the  allowance 
of  two  junior  Counsel  to  settle  the  answer  of  the  De- 
fendant, Lord  Dysart,  Mr.  Measure,  a  Conveyancer  of 
emioenee,  had  been  consulted  by  Lord  Dysart  on  the 
subject  of  his  title,  and  also  as  to  what  documents  might 
be  produced  and  what  not;  it  was  therefore  a  matter 
of  importance  to  Lord  Dysort^  that  the  advice  and  as- 
sistance of  Mr.  Measure  should  be  obtained  in  the  pre- 
paration of  his  answer.  Mr.  Measure^  however,  not 
being  in  the  habit  of  practising  in  Court  as  an  equity 
draftsman,  it  required  that  some  other  gentleman  should 
be  employed  as  junior  Counsel.  This  is  certainly  a  very 
good  reason  why,  for  Lord  Dysart's  satisfaction,  two 
Counsel  should  have  been  employed  on  this  occasion, 
but,  in  my  opinioii,  tt  afibnls  no  reason  for  charging  it 
against  the  Plaintiff.  In  eveiy  case,  it  might  be  a  satis- 
fiu:tion  to  the  Defendant  to  have  the  united  assistance 
of  two  Connsel  to  prepare  his  pleadings,  and  I  see  no 
circumstances  of  peculiar  difficulty  or  intricacy  in  this 
case  which  requires  the  assistance  of  two  Counsel  for 
the  performance  of  those  duties  which  are  almost  in- 
variably performed  by  the  junior  Counsel  alone.  It  is, 
in  fact,  the  introduction  of  a  third  Counsel  in  the  case, 
for  certain  parts  of  the  suit,  and  I  am  unable  to  dis- 
cover any  grounds  on  which  I  could  refuse  to  allow  this 
in  the  great  majority  of  cases,  if  I  were  to  allow  it  in 
the  present  ini^nee. 

As  a  general  rule  two  Counsel  are  allowed,  a  junior 

K  2  and 
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and  a  senior;  where  more  are  allowed,  it  is  an  exception 
to  the  general  rule.  So  the  preparation  of  the  answer 
by  two  Counsel  is  an  exception  to  the  general  rule,  and, 
in  my  opinion,  the  sanction  of  the  Court  should  be  ob- 
tained for  this  extra  assistance,  before  it  can  properly 
be  allowed  by  the  Taxing  Master  in  a  question  between 
party  and  party.  It  is  the  Court  alone  that  is  able  to 
judge  of  the  propriety  of  this  extra  assistance  being 
charged,  inasmuch  as  it  has  before  it  all  the  details  of 
fact  and  the  points  of  law  which  are  raised  and  dis- 
cussed, on  which  it  has  had  to  form  and  pronounce  an 
opinion. 


In  my  opinion,  therefore,  all  that  portion  of  this  bill 
of  costs  which  has  been  occasioned  by  the  employment 
of  Mr.  JUeasure,  however  proper  as  regards  Lord  Dysart, 
cannot  properly  be  charged  as  between  party  and  party 
against  the  Plaintiff,  and  it  must  be  omitted  from  the 
bill. 


The  fee  for  abbreviating  the  answer  by  estimating  the 
answer  at  its  total  length,  including  the  schedules,  I  find, 
on  inquiry,  is  the  regular  and  legitimate  charge.  This, 
therefore,  is  right,  and  ought  to  be  allowed.  I  may  also 
observe,  that  the  Master  is  right  in  allowing  the  bill  of 
costs  to  be  altered  for  this  purpose.  The  bill  of  costs, 
as  between  party  and  party,  is  always  susceptible  of 
being  added  to  or  varied,  after  it  has  been  brought  into 
the  office.  In  this  respect,  it  is  quite  different  from  a 
bill  of  costs  taxed  under  the  statute,  where  an  alteration 
cannot  be  made  as  against  the  client,  except  with  his  con- 
sent, after  the  bill  has  been  brought  in  for  taxation.  In 
cases  of  taxation  of  costs,  as  between  party  and  party, 
the  bill  of  costs  is  analogous  to  a  mere  state  of  facts, 
and  is  a  claim  by  one  party  against  another  party  to  a 
suit,  and  it  may  be  amended,  in  any  way  and  at  any 

time. 
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time,  before  the  taxation  is  concluded.    This  has  been 
the  invariable  practice,  as  I  am  informed  on  inquiry. 

With  respect  to  the  remaining  items,  I  think  that  a 
consultation  on  the  exceptions,  between  the  Counsel, 
was  proper  and  ought  to  be  allowed,  distinct  from  the 
consultation  on  the  cause,  although,  by  arrangement, 
the  exceptions  stood  over  to  come  on  with  the  hearing 
of  the  cause.  I  do  not  understand  correctly  whether 
copies  of  interrogatories  are  charged  for  in  this  consul- 
tation as  distinct  from  the  copies  made  for  the  purpose 
of  the  preparation  of  the  answer.  It  appears  to  me, 
that  such  is  the  case,  if  so,  then  my  opinion  is,  that  only 
copies  of  the  interrogatories  to  those  answers  which  were 
excepted  to  can  be  allowed  for  this  purpose ;  and  as  I 
have  already  stated  with  respect  to  the  employment  of 
a  third  Counsel,  one  copy  only  ought  to  be  allowed  in 
the  preparation  of  the  answer. 

In  all  other  respects,  the  taxation  of  the  Master,  on 
the  matters  complained  of,  appears  to  me  to  be  correct. 
There  must,  therefore,  be  an  order  to  review  the  taxation 
in  the  matters  mentioned,  and  no  costs  on  either  side. 
Probably  after  the  statement  I  have  made  it  will  not 
be  necessary  to  send  the  bill  back  to  the  Master,  but 
it  may  be  moderated  by  the  solicitors  on  both  sides,  who 
will  easily  be  able  to  arrange  it,  after  what  I  have  stated 
as  my  view  of  the  case. 


1866. 


NoTBd — An  appeal  to  the  Lordt  Jtuticee  was 
26Ui  of  Jtauuiry,  1856. 


on  tbe 
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Nov.  9, 10.  PHILPOTT  V.  ST.  GEORGE'S  HOSPITAL. 

19. 

The  doctrine  of  npHE  questioo,  in  this  case,  arose  on  the  construction 
Corporation  of  of  a  bequest  contained  in  the  will  of  Earl  Beau-- 

oJS"  ^^^"^P'  ^*^^^  '"  ' ^^'^'  ^y  ^^^^  ^^"'  ^^^^  devising  eight 
173)  adhered    acres  of  land  in  Newland  to  his  nephew,  Charles  G. 

A  testator     Scoit,  in  fee,  the  testator  proceeded  in  these  words : — 

devised  eight 

£.,  and  he*  "  ^^^  whereas   I  have  contemplated  erecting  and 

directed,  that    endowing  almshouses,  either  upon  some  part  of  toy 

if  any  person  , 

should,  within  estate  or  elsewhere  in  the  hamlet  of  Newland,  afore- 
twelve  nionths  gj^;^  f^^,  ^|^g  residence  of  twelve  or  some  larger  number 

from  his  death,  '  ^ 

give  a  suitable  of  poor  men  and  women,  members  of  the  Church  of 
Fn^iJ.^^as  the  ^^londt  who  shall  have  been  employed  in  agriculture 
site  of  alms-  and  have  been  reduced  by  sickness,  misfortune  or  infir- 
executors  mity.  Now,  in  case  I  should  happen  to  die  without 
should  pay  to  effecting  such  object,  and  any  persons  or  person  should, 
60,000/.,  to  be  within  twelve  months  after  my  decease,  at  their,  his  or 
purooses^f  ^^^  expense,  purchase  or  give  a  suitable  piece  of  land, 
the  charity.      in  Newland  aforesaid,  as  a  site  for  such   almshouses, 

.B    who  was 

an 'executor  ^"^  ^^^^  ^^^  intent  that  the  same  should  be  devoted  to 
devoted  the  guch  purpose,  then  I  empower  and  direct  the  trustees 
the  charity.      or  trustee  for  the  time  being  of  this  my  will,  when  and 

S*ucs?of  t?*  *^  ^^^^  ^^  ®**^^  '*^°^  ^^^^^  ^^^^  ^^^  legally  dedicated 
money  was      to  charitable  uses,  (provided  they  or  he  shall  approve 

bmy  to  ^e~     ^^^  scheme  of  the  intended  charity  and  the  rules  and 

policy  of  the  regulations 

Mortmain  Act. 

A  testator,  in  case  any  person  should  give  a  suitable  piece  of  land  for  almshouses, 
gave  a  sum  of  money  to  be  devoted  to  the  charity,  with  a  gift  over  of  the  fund,  if  no 
such  piece  of  land  should  be  provided  or  the  scheme  should  not  be  approved  of  by  his 
trustees.  The  laud  was  provided,  and  no  difficulty  interposed  as  to  the  scheme,  but 
the  ffift  of  the  money  was  held  void  as  contrary  to  the  policy  of  the  Mortmain  Act. 
Held,  that  the  gift  over  did  not  take  effect. 
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r^ilations  proposed  for  the  govern  ment  thereof,)  to  pay        IS6B0 
to  the  trustees  of  the  said  intended  charity,  out  of  such      v-^v-^^i^ 
part  of  my  personal  estate  as  is  hereinafter  mentioned,        bilpotx 
the  sum  of  60,000/.,  to  be  by  them  devoted  to  the  several   St.  Gbor«b'« 
purposes  of  the  said  charity,  in  the  manner  to  be  deter- 
mined in  respect  of  the  funds  of  the  same,  but  so  never- 
theless, that  the  said  sum  or  any  part  thereof  shall  not 
be  applied  in  or  towards  the  purchase  of  any  lands  for 
the  purposes  of  such  charity.     And  if  and  in  case  no 
such  piece  or  parcel  of  land  shall  be  found  and  pro- 
vided as  aforesaid,  or  being  such,  the  scheme  of  the  in- 
tended charity  or  the  rules  and  regulations  for  the 
government  thereof  shall  not,  in  the  opinion  of  tl^ 
majority  of  my  said  trustees,  be  in  accordance   with 
what  they  may  consider  my  wishes  upon  the  subject  to 
have  been,  then  I  give  and  bequeath  the  said  sum  of 
60,000/.  to  the  trustees  for  the    time  being  of  St. 
George*s  Hospital,  to  be  by  them  applied  for  the  pur- 
poses of  that  institution.*' 

The  testator  died  in  1853,  and  his  will  was  proved  by 
his  executors,  Charles  G*  Scott^  Susan  Kiiching  and 
the  Plaintiff,  the  Rev.  Thomas  PhilpotU 

By  indenture,  dated  the  6th  of  December^  1 855,  and 
duly  enrolled,  Charles  G.  Scott,  after  reciting  the  will, 
and  that  Charles  G.  Scott  '^  was  desirous  of  effectuating 
the  object  contemplated  by "  the  testator,  conveyed  the 
eight  acres  in  Newland  to  John  Abel  Smith,  Susan 
Kitching,  and  Thomas  Philpott  and  their  heirs,  upon 
trust,  that  it  ^'  should  thenceforth  be  devoted  to  the  pur- 
poses and  be  used  as  a  site  for  the  erection  of  such 
almshouses,  as  in  the  said  will  of  the  Earl  Beauchamp 
mentioned,  and  other  the  purposes  of  the  said  in- 
tended charity,  and  that  the  same  should  be  used  and 
enjoyed  for  those  purposes,  and  be  subject  to  such 

powers 
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1866.       powers  and  provigions  in  relation  thereto,  and  that  the 
^"^^"^^^      scheme  of  the  said  intended  charity,  and  the  rules  and 

Philpott 

9.  regulations   for   the    government  thereof,  should  be 

St^borob's  framed  and  settled  in  such  manner,  in  all  respects,  as 
John  Abel  Smith,  Sutan  Kitching  and  Thomas  Philr 
pott  should,  with  the  approbation  of  the  trustees  of  the 
testator's  will,  thereafter  determine,  and  should  by  any 
indenture  enrolled  in  Chancery  direct  and  declare 
accordingly/' 

This  bill,  filed  by  Mr.  PA»^<^  against  the  GoyemorB 
of  Sl  George^M  Hospital,  and  the  three  trustees,  prayed 
that  the  rights  and  interests  of  all  parties  to  the  60,000/. 
might  be  declared. 

The  first  question  which  arose  was,  whether  the  gift 
of  60,000/.  to  a  charity,  in  case  of  any  person  giving  a 
suitable  piece  of  land  for  the  site,  was  valid,  or  contrary 
to  the  policy  of  the  Statute  of  Mortmain ;  and  secondly, 
assuming  the  gift  to  the  charity  failed,  then  whether  the 
gift  to  jS^  Oearge^s  Hospital  had  or  had  not,  in  the 
event  which  had  happened,  taken  efiecL 

The  Solicitor-General  (Sir  JR.  BetheU)  and  Mr. 
Oiffardp  for  the  Plaintiff,  admitted  that  this  case  could 
not  be  distinguished  from  Trye  v.  The  Corporation  of 
Oloucester  (a).  On  this  point  see  Cawood  v.  Thomp^ 
8on(b) ;  JEdwards  v.  HaU(c) ;  Longstaff  v.  Rennison  (d) ; 
The  Church  Building  Society  v.  Barlow  (e) ;  Attorney^ 
General  v.  Whitchurch^/) ;  Attorney ^  Qeneral  v. 
HuUig). 


Mr.  Lloyd  and  Mr.  Cairns,  for  the  residuary  legatees. 

The 

(a)  14  Beat.  173.  (e)  8  De  Gex,  M.^  G.  120. 

'6)  1  SmaU  ^  G.  409.  (/)  3  Fet.  p.  144. 

c)  11  Hare  1,  since  affirmed.  (g)  9  Bare,  647. 
1  Unufty,  28. 


V 


Philpott 

V. 
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The  gift  over  to  8l  Oeorge*$  Hospital  fietils,  and  the  1855. 
60,000/.  falls  into  the  residue.  The  Hospital  is  only  to 
take  "  in  case  no  such  piece  or  parcel  of  land  shall/' 
within  twelve  months,  be  given.  Here  a  valid  gift  of  the  St.  Georob'i 
land  has  been  made  by  Mr.  Charles  G.  ScotL  The 
land  has  been  devoted  to  the  charity  by  legal  and  effec- 
tual means,  and  the  condition,  on  the  non-performance  of 
which  alone  there  is  a  gift  over,  has  been  performed. 

Secondly,  this  is  not  a  gift  over  in  case  of  failure  of 
the  charitable  intent  by  reason  of  its  illegality,  but  on 
a  failore  ariring  from  the  non-dedication  of  suitable 
piece  of  land  to  establish  it  It  is  like  the  case  of 
the  Attcmetf'General  v.  Hodgson  (a),  where  personal 
estate  was  given  for  an  establishment  or  institute  of  a 
charitable  receptacle,  if  the  same  could  be  done,  with  a 
gift  over  "  if  no  such  institute  could  be  conveniently 
established.*'  The  first  gift  being  held  void  under  the 
Statute  of  Mortmain,  the  Vice-Chancellor  of  England 
held,  that  the  gift  over  had  not  taken  effect,  for  the 
testator  pointed  to  some  physical  impediment  and  not 
to  the  invalidity  under  the  Statute  of  Mortmain.  The 
gift  over  is  inserted  for  similar  objects  to  those  in 
Atiomey-Oeneral  v.  Tyndall(b)f^%  to  which  gift  over  the 
Court  said,  ^*  I  am  clear  that  it  is  a  fraudulent  and  void 
clause;  it  is  inserted  as  a  means  to  intimidate  the  heir 
at  law  and  the  next  of  kin,  and  prevent  their  opposing 
the  charity." 


Mr.  R.  Palmer^  Mr.  JBagshawSf  and  Mr  Hawkins, 
for  the  trustees  of  St.  Oeorge*s  Hospital,  argued,  that 
the  true  effect  of  the  will  was  to  give  over  the  legacy 
in  case  of  the  failure,  by  any  means,  of  the  first  charit- 
able intention.    That  the  Attomey-Oeneral  v.  Hodgson 

had 

(a)  15  Sim.  14e.  {h)  2  Edtn,  p.  214 ;  AmM^r,  p.  615. 
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1865*       had  been  decided  on  demarrer,  and  that  there  was 

no  allegation  in  the  bill  which  enabled  the  Conrt  to 

V.  deal  with  the  second  alternative  gift. 

St.  GcoROB'f 


Philfott 


HwpitaL 


The  cases  of  Attorney^  Oeneral  ▼.  Whitchurch  (a); 
De  Themmines  v.  De  BarmevdUfi) ;  TuUi  v.  Houlditch  (c); 
Poor  V.  MiaKjd);  Harruon  ▼•  The  Corporation  of 
Southampton  {e);  Attomey^General  v.  Bishop  of  Ox- 
ford{f);  Brodie  v.  Chando$(g);  Cherry  ▼.  Mott(h); 
Corhyn  v.  French  (s) ;  PearsaU  ▼.  Simf$onQi)j  and 
1  Sunnbwme  on  Wills  (/)  were  also  cited. 

Mr.  Lloyd  in  reply. 

The  Master  of  the  Roixs.  I  will  consider  this  case. 


Nov.  19.         The  Master  of  the  Rolls. 

The  first  question  which  arises  in  this  bequest  is, 
whether  it  is  valid,  having  regard  to  the  Statute  of 
Mortmain. 

The  Plaintiff's  Counsel  admitted  that  they  could  not 
distinguish  this  case  from  Trye  v.  The  Corporation  of 
Gloucester f  decided  by  me  (m),  and  on  my  stating  that 
my  opinion  on  the  subject  remained  unchanged,  they 
forbore  to  argue  that  part  of  the  case.  I  have,  however, 
reconsidered  my  judgment  in  that  case,  and  I  think  it 
proper  to  observe,  that  the  further  consideration  which 

I  have 

(a)  d  Va.  144.  {g)  1  Bro.  C.  C.  444^  o. 

(b)  5  Run.  288.  {h)  1  Afy/.  4r  Or.  123. 

(c)  1  Vet.  *  B.  248.  (i)  4  Vet.  431. 
(d )  6  Mad,  32.  (fc)  15  Va,  29. 

{e)  2  Smale  if  G.  387.  (/)  Part  4,  s.  6. 

if)  I  Bro.  C.  C.  444;  4  Fes.         (m)  14  Beav.  173. 
421. 
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I  have  given  to  that  case  confirms  me  in  the  view  that       1865. 
I  then  expressed,  and  I  have  the  satisfaction  of  finding      ^^v^/ 
that  the  Vice-Chancellor  Sir  WiUiam  Page  Wood  has     P*"^^^". 
come  to  a  similar  conclusion  in  the  case  of  Dunn  ▼.  St.  Gkorqm'b 
Sawmag(a)*    I   therefore  think  it  sufficient,  on  that        ^'^r^'^ 
part  of  die  case,  to  refer  to  my  judgment  in  the  case  of 
TVytf  y.  The  Corporation  of  Gloucester,  and  to  state  my 
opinion,  that  the  bequest  in  the  present  will  to  found 
almshouses  fails,  by  reason  of  the  existing  law  of  the 
land,  which  has  rendered  it  impossible  to  carry  the 
testator^s  wishes  into  effect 

The  substantial  question  which  then  arises  before  me, 
and  OD  which  I  have  reserved  my  judgment,  is,  whether, 
in  this  state  of  circumstances,  the  gift  to  Sl  Gearge*s 
Hospital,  which,  standing  by  itself,  is  free  from  all 
objection,  takes  effect;  or,  in  other  words,  whether 
the  event  ha^  arisen  on  which  the  gift  over  is  directed 
to  takeeff^t. 

I  think  it  material  to  refer  to  these  words  again,  they 
axe  these: — **  If  and  in  case  no  such  piece  or  parcel  of 
land  shall  be  found  and  provided  as  aforesaid,  or  being 
such,  the  scheme  of  the  intended  charity  or  the  rules 
and  regulations  for  the  government  thereof  shall  not,  in 
the  opinion  of  the  majority  of  my  said  trustees,  be  in 
accordance  with  what  they  may  consider  my  wishes 
upon  the  subject  to  have  been,  then  I  give  and  bequeath 
the  said  sum  of  SOfiOOL  to  the  trustees  for  the  time 
being  of  St.  George's  Hospital." 

When  I  first  read  these  words,  my  impression  was 
very  strong,  that  the  meaning  of  them  was,  that  if  the 
first  object  failed,  from  any  cause  whatever,  the  gift  to 

St.  George's 

(a)  1  Kf^  4r  Johnt.  596. 
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1856.       Si.  Oeorge*s  Hospital  took  effect,  and  that  the  frilnre 
*"~'"-^      to  supply  the  land  for  the  almshouses  might  arise  as 
^  well  from  the  operation  of  law,  as  fit>m  the  want  of  in- 

^*  ®*?"?*'*  clination  on  the  part  of  any  person  to  give  a  suitable 
piece  of  land  in  Newland  as  the  site  of  the  almshouses. 
The  further  consideration  of  the  subject  and  the  argu- 
ments of  Counsel  have  convinced  me,  that  I  too  hastily 
expressed  and  too  hastily  came  to  that  conclusion. 

In  the  case  of  the  Attomey-General  v.  Hodg$cm  (a), 
the  Vice-Chancellor  of  England  points  out  the  prin- 
ciples on  which,  in  his  opinion,  such  gifts  over  are  to  be 
construed.  That  case  was  of  this  description :— The 
testator  bequeathed  personal  estate,  ''  in  trust  for  the 
establishment  or  institution  of  a  charitable  receptacle,  if 
the  same  could  be  done,  for  twenty-seven  poor  old  men  of 
England  and  the  same  number  in  Ireland^  to  be  under 
the  management  of  the  Roman  Catholic  Bishop  of 
London  and  the  Roman  Catholic  Bishop  of  Dublin  ;  but 
if  (said  the  testator)  no  such  institution  can  be  conve- 
niently established,  I  request  that  the  same  may  be  dis- 
posed of  in  charitable  donations,  to  persons  of  the  same 
description,  of  6/.  each,  and  whenever  an  opportunity 
offers,  that  it  may  be  added  to  any  contribution  for  a 
similar  purpose,  30/.  of  which  sum  I  give  to  each  of  my 
executors.''  The  Vice-Chancellor  of  England  was  of  opi- 
nion, that  the  events  had  not  arisen  on  which  the  gift  over 
took  effect  He  observes,  **  the  testator  says,  but  if  no 
such  institution  can  be  conveniently  established,  not  at 
all  contemplating,  as  it  strikes  me,  the  contingency  that 
the  law  might  not  permit  the  thing  to  be  done,  but 
evidently  pointing  to  some  impediment  of  a  totally 
different  kind."  Having  read  through  the  whole  of  the 
judgment  very  carefully,  and  having  reconsidered  the 

whole 

(a)  15  Sim.  146. 
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whole  of  the  comments  of  counsel  upon  it,  I  am  of  1866. 
opinion,  that  the  Vice-Chancellor  decided  that  case  ^-^^^^^ 
upon  the  ground  stated  in  that  clause  of  his  judgment.  ^^ 

In  fact  it  turned  upon  the  word  "  convenient  f  if  that  St.  Georoe'i 
had  been  omitted,  the  gift  over  would  probably  have 
been  good,  but  the  gift  over  was  to  take  effect  only 
in  the  event  of  the  previous  gift  failing,  by  reason  of  its 
not  being  ''  convenient "  to  carry  it  into  effect. 

Now,  on  looking  at  the  present  case,  it  appears  to 
me  to  be  still  more  strongly  marked  than  in  the 
Aiiomey-Oeneral  v.  Hodgson.  The  gift  to  St.  George's 
Hospital  is  either  if  no  such  piece  of  land  ''shall  be 
found  and  provided,"  or  if  the  scheme  or  the  rules  shall 
not  be,  in  the  opinion  of  his  trustees, ''  in  accordance 
with  what  they  may  consider  his  wishes  on  the  sub- 
ject" It  ignores  altogether  any  difficulty  which  might 
arise  on  the  ground  that  the  law  might  interpose  an 
obstacle ;  it  does  not  deal  with  that  case  at  all.  The 
clause  seems,  in  truth,  to  be  introduced  in  the  nature  of 
a  clause  in  ierrorem.  He  says,  in  substance, ''  I  require 
you,  my  trustees,  to  do  all  you  can  to  carry  this  gift  of 
mine  into  effect,  but  if  you  do  not,  and  if  there  be  any 
default  made  in  respect  of  it,  then  nobody  shall  have 
any  benefit  from  it ;  but,  in  that  case,  I  desire  that  it 
shall  go  over  to  Si.  Oeorge*s  Hospital."  Now  no 
default  has  been  made  by  any  one ;  all  that  can  be  done 
has  been  done  by  the  persons  entrusted  by  the  testator 
to  carry  his  wishes  into  effect.  In  fact,  the  land  has 
been  procured  and  the  rules  of  the  Hospital  have  been 
approved ;  I  am  not  sure  that  this  approval  distinctly 
appears  in  evidence,  but  if  that  were  not  so,  it  would 
be  a  mere  question  for  an  inquiry,  so  that  I  assume, 
that  everything  has  been  done  that  can  be  done.  Then 
the  difficulty  which  arises  is  this : — the  land  has  been 
given,  and  the  rules  approved,  but  the  law  interposes 

and 
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1855.       ^^^  prevents  it  from  being  carried  into  effect    It  inter- 
^-^^^^^      poses  in  this  way ;  not  by  saying  that  the  conveyance 
^  of  the  land  is  not  legal,  for  it  is  perfectly  legal  and  valid ; 

St.  GsoRoc*f  neither  does  it  say  that  the  rules  are  improper,  no  diffi- 
^^^  cnlty  of  that  sort  arises ;  but  the  law  interposes  by  say- 
ing, **  It  is  true  you  have  given  the  lands,  it  is  true  you 
have  approved  of  the  rules,  but  for  the  purpose  of  accom- 
plishing this  object,  the  legacy  itself  shall  not  be  given 
at  all,  and  in  fact  does  not  exist ;"  (I  am  here  assum- 
ing, as  the  foundation  of  my  judgment,  that  my  opinion 
in  the  case  of  Trye  v.  Corporation  of  Gloucester  is  cor- 
rect.) This,  then,  is  certainly  not  the  difficulty  contem- 
plated by  the  testator.  He  did  not  contemplate  that 
any  difficulty  would  arise,  if  a  suitable  piece  of  land 
were  provided  and  legally  conveyed,  and  if  the  rules 
were  approved  of;  and  the  gift  over  was  only  to  tak€ 
effect,  in  case  of  a  failure  of  the  land  being  given  and 
of  the  rules  being  approved  of,  and  there  is  no  gift  over 
in  case  of  a  defect  arising  from  the  law  interposing  and 
saying  that  the  legacy  shall  not  be  given  for  such  a 
purpose. 

I  am,  therefore,  of  opinion  that  the  event  on  which 
the  gift  over  to  St.  George*8  Hospital  was  to  take  effect 
has  not  arisen,  and  that  consequently,  the  whole  of  the 
legacy  fails,  both  the  original  gift  and  the  gift  over. 
The  result  of  which  is,  that  I  must  make  a  declaration 
to  that  effect. 

I  think  it  very  probable,  considering  the  nature  of 
this  case,  that  it  may  not  rest  here,  but  I  wish  that  my 
view  of  the  will  may  distinctly  appear,  which  is  this  :— 
that  the  original  gift  fails,  by  reason  of  its  being  con- 
trary to  the  Statute  of  Mortmain,  and  that  the  gift  over 
fails,  by  reason  of  the  events,  on  which  that  gift  over  is 

directed  to  take  effect,  not  having  arisen. 

■      ■  I     .-■■■»..  ...  1.         .  .      I.     .     ■      ■       » — ^»^^^» 

Note. — An  appeal  to  the  House  of  Lords  is  pending. 
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ABBOTT  V.  MIDDLETON.  „      ^ 

Nov.  15,  22. 

TN  1834,  General  Carpenter^  while  at  the  Cape  of  In  construing 
-^     Good  Hope^  made  bis  will,  by  which  he  bequeathed  may  be  sup- 
to  his  wife  an  annuity  of  2,00(K.  a  year  for  life,  and  ?"!**•  c*>">g«d 

■^  '  •'  /      .     and  tran»- 

directed  a  particular  fund  to  be  set  apart  for  secunng  it.  posed,  when- 
He  proceeded  to  express  himself  in  the  following  terms:  text  requiS" 
— ''And  on  her  decease,  the  sums  provided  and  set  it. 
apart  for  such  payment  to  become  the  property  of  my  testator's 
son  George  Carpenter  (now  eaptain  in  his  majesty's  widow  for  life, 
41st  regiment  of  foot),  so  far  as  he  the  said  George  cease,  to  his 
Carpenter  my  son  shall  receive  the  interest  on  such  "j^°'}!?*'j 
sum  during  his  life,  and  on  hit  demise,  the  principal  sum  mise  the  prin- 
to  become  the  property  of  any  child  or  children  he  may  ^JJ^^  ^^^ 
leave  born  in  lawful  wedlock,  and  in  such  sums  as  my  property  of 
said  son  shall  will  and  direct.    But  in  case  of  my  son  he  might 
dying  before  his  mother,  then  and  in  that  case  the  prin-  l^n^^'gj^^'k 
cipal  sum  to  be  divided  between  the  children  of  my  over  in  case 
daughters,  the  deceased  Jene  lUcketts  and  JUary  Pax-  tefbre  Ws 
ton,  and  of  my  now  surviving  daughter  Eliza  Aliddleton  mother  (omit- 
(should  she  leave  any  issue),  in  equal  portions  to  each.''  «(^ithourieav- 

ing  children.") 
The  son  pre- 
deceased both 

The  testator  then  gave  his  daughter  Eliza  Middleton  his  father  and 
one  lac  of  rupees  for  life,  and  the  principal,  on  her  ^°*an'^o|f*^" 
demise,  to  descend  to  any  children  she  might  leave,  child,  who 
He  then  gave  a  lac  of  rupees  to  the  children  of  his  Held^hat  such 
deceased  daughter  «/cfiie,  and  another  lac  to  the  children  c]iild  was  en- 
of  bis  deceased  daughter  Mary.  He  appointed  his  son  principal  sum 
George  Carpenter  residuary  legatee  "  to  all  further  pro-  *ft««'  *i»e 

^  '^  JO  r        grandmother's 

perty  death;  and 
that  to  effec- 
tnate  the  intention  of  the  testator,  the  words  "  without  leaving  any  child"  must  be 
implied  after  the  word  **  dying." 
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1866.       perty  as  might  not  be  disposed  of  ia  this  docament,''  and 
"^^-^^      appointed  his  wife  and  son  executors. 

Abbott 

MoDLBTOH.  George  Carpenter^  the  son,  was  killed  at  the  Battle 
of  Inkermann  on  the  6th  November^  1864,  tearing 
George  WUliam  Wallace  Carpenter^  an  only  child,  an 
infant,  suiriving.  The  testator  died  in  Janmary,  1856; 
and  his  widow  died  on  the  20th  September,  1866.  The 
question  was,  whether  the  son  of  Captain  CarpefUer 
was,  under  these  circumstances,  entitled  to  the  fund 
provided  for  securing  the  widow's  annuity, 

Mr.  R.  Palmer  and  Mr.  Bird,  for  the  Plaintiffs,  a 
daughter  of  Mrs.  PaxUm  and  her  husband  and  their 
trustees.  The  gift  over  has  taken  effect.  The  only 
passage  of  the  will  as  to  which  there  is  any  question, 
is  this: — ^"  but  in  case  of  my  son  dying  before  his  mother, 
then  and  in  that  case  the  principal  sum  to  be  divided 
between  the  children  of  ny  daughters.''  These  words 
are  clear  and  unambiguous,  and  the  Court  cannot 
change  them  by  introducing  other  words.  They  re- 
ferred to  Tarbuch  v.  Tarbuth  (a). 

Mr.  Llagd  and  Mr.  Goldtnid,  for  some  of  the  children 
of  the  testator's  daughters,  and 

Mr.  RoupeU  and  Mr.  O.  M.  Oiffard,  for  other  chil- 
dren, contended  that  the  gift  over  took  effect  in  the 
event  which  had  happened  of  the  son  dying  in  the 
mother's  lifetime.  They  cited  Andree  v.  WaTd{b)\ 
Greene  v.  Ward  (c) ;  Cooper  v.  Pitcher  (d) ;  PenUy  v. 
Penley  (e) ;  Ranelagh  v.  Ranelagh  (/) ;  Addison  v. 
Busk  (g) ;  S.  C,  Lee  v.  Busk  (k) ;  Spalding  v.  Spald- 
ing 

(a)  2  Jarm.  WUU,  376  (lit  ed.)  (e)  12  Bean.  547. 

(b)  1  Run.  260.  (/;  Id.  200. 

(c)  Id.  262.  (f )  14  Beoo.  459. 

(d)  4  Han,  485.  (A)  2DeG.,M.^G.  810. 
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^9(fl)'f  Oenn  d.  Radclyffe  v.  Bagshaw{h)\  Holmes  v. 
^Tadock{c);  Parsons  v.  Parsons  (d);  Shuldham  v. 
SwA  (e) ;  Cross  v.  Crow  (/). 

Mr.  PoUsit  and  Mr.  Kinglahe^  for  Mrs.  Middleton. 


1856. 


Abbott 

V. 
MiDDLBTOM. 


The  Solicitor-General  (Sir  Richard  Btthell),  Mr. 

<^ainw,  and  Mr.  22.  ^1.  Bethell^  for  G.  TT.  IT.  Carpenter^ 

^^  testator's  grandson.    At  the  date  of  the  will,  the 

^^Btator's  son  was  unmarried^  and  it  was  made  by  the 

.tor  himself.   As  it  stands,  it  is  repugnant  and  incon- 

'vit»  and  the  words  **  without  leaving  any  child"  after 

^    ^ring**  must  be  implied^  in  order  to  give  it  a  rational 

"W^^^^ing,  and  carry  out  the  testator's  intention.    The 

^  grounds  on  which  the  implication  proposed  to  be 

\^^tle  is  founded  are  these: — you  must  imply  words 

to  effectuate  the  plain  and  real  intent  of  the  testator, 

which  must  be  ascertained  from  the  construction  of 

the  whole  will.    The  words  in  the  previous  clause  of 

the  will  are,  ''  on  his  demise,  the  principal  sum  to 

become  the  property  of  any  child  or  children  he  may 

leave.**     Those   words  mean  ''demise"  at  any  time, 

whether  he  survived  his  mother  or  not.     Down  to  this 

passage  the  children  take  the  property,  and  the  onus  is 

then  on  the  other  side,  to  shew  that  the  interest  thus 

given  was  afterwards  taken  away.    Great  stress  has 

been  laid  upon  the  word  "  but/'  which,  it  was  argued, 

was  conclusive  to  alter  and  take  away  what  would 

otherwise  have  been  a  vested  interest  in  the  children  of 

the  son.   This,  however,  is  used  in  connection  with  a  gift 

to  children,  and  the  testator  bad  them  in  contemplation, 

and  for  that  very  reason  the  words  which  are  required 

must  be  implied.     The  testator  speaks  of  his  son's 

children. 


(b)  Cro.Car.  185. 
(6)  6  T,  R.  512. 

(c)  3  Fa.  317. 

TOL.  XXI. 


(d)  5  Vet.  578. 

(e)  6  Dow.  22. 
(/)  7  Sim.  201. 
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Abbott 

V. 


1856.  children,  but  then  it  occurs  to  bim  that  he  may  die 
and  leave  none,  while  the  property  is  reversionary ;  in 
that  case  he  substitutes  his  daughters'  children.  There 
MiDDLBTov.  is  therefore  good  ground  for  holding,  that  the  words 
''  without  leaving  a  child"  are  to  be  implied  after  the 
word  ''  dying/'  in  order  to  reconcile  both  parts  of  the 
bequest,  and  give  a  rational  effect  to  the  whole;  the 
authorities  fully  support  this  view  of  the  case,  and 
justify  the  implication  contended  for.  White  v.  Bar^ 
ber  (a) ;  Doe  d.  Leach  v.  Micklem  (b) ;  Kirkpatrick  v. 
Kilpatrich  (c) ;  Targus  v.  Puget  (d) ;  Kentish  v.  JVIftr- 
man{e)i  Lang  v.  Pugh{f)\  Home  v.  Pillani(g); 
Mayer  v.  Townsendifi);  Lassence  v.  Tierney{i);  Whit' 
tell  V.  I>udin{k). 


Mr.  i2.  Palmer,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 


Nov.  22.  The  Master  of  the  Rolls. 

The  question  in  this  cause  arises  on  the  construction 
of  the  will  of  General  Carpenter,  which  was  made  in 
March,  1834. 


The  words  of  the  bequest  are  as  follows : — ^The  tes- 
tator gives  an  annuity  of  2,00()/.  per  annum  to  his  wife, 
and  he  directs  certain  securities  to  be  set  apart  for  this 
purpose;  *'  and  on  her  decease,  the  sums  provided  and  set 

apart 


(a)  5  Burr,  2703;    cited    in 
Morrall  ▼.  Sutton,  1  PhilL  533. 
(6)  6  Eu$t.  486. 
(c)  13  Ve$.  476. 
{d)  2  Fes.  ten.  194. 
(0  1  P.  W.  234. 


(/)  1  F.  *  C.  C.  C.  718. 
(g)  2  MitL  Sf  K.  15. 
(A)  3  Biav.  443. 
(i)  1  M .  ^  G.  551 ;  2  H.  4- 
Tw.  115. 
(A)  2  /or.  4-  W.  279. 
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apart  for  such  payment  to  become  the  property  of  my       1855. 

son  George  Carpenter^  now  captain  in  his  majesty's  4l8t      ^^v-"^ 

regiment  of  foot,  so  far  as  he  the  said  George  Carpenter^  ^^ 

my  son,  shall  receive  the  interest  on  such  sum  during    Middlbtok. 

bis  life,  and  on  his  demise,  the  principal  sum  to  become 

the  property  of  any  child  or  children  he  may  leave  born 

in  lawful  wedlock,  and  in  such  sums  as  my  said  son 

shall  will  and  direct;   but  in  case  of  my  son  dying 

before  his  mother,  then  and  in  that  case  the  principal 

sum  to  be  divided  between  the  children  of  my  daughters 

the  deceased  Jane  RicketU  and  Mary  Paxton  and  of 

my  now  surviving  daughter  Eliza  Middleton  (should 

she  have  any  issue)  in  equal  portions  to  each/' 

Colonel  Carpenter^  the  son  of  the  testator  mentioned 
in  this  bequest,  died  on  the  5th  of  November^  1854, 
leaving  a  son,  now  Captain  Carpenter.  The  testator 
died  in  Januartfj  1855 ;  and  the  widow,  who  survived 
him,  has  since  died.  The  question  is  whether,  on  this 
bequest,  the  gift  to  the  child  or  children  of  the  son  of 
the  testator  takes  effect,  or  whether  it  is  destroyed,  by 
the  taking  effect  of  the  contingent  bequest  to  the  children 
of  the  daughter  of  the  testator.  In  other  words,  whether 
that  contingent  bequest  is  to  take  effect  on  the  death  of 
the  son  during  the  life  of  the  mother,  whatever  might  be 
the  state  of  his  family,  or  whether  it  is  to  be  inferred 
from  these  words,  taken  together  with  the  whole  scope 
and  purpose  of  the  will,  that  the  meaning  of  the  testator 
was,  that  the  ulterior  gift  should  take  effect  only  in  the 
event  of  his  son  dying,  without  leaving  a  child,  in  the 
lifetime  of  his  mother. 

The  first  thing  to  be  looked  at  is  the  effect  of  the 
passage  as  it  stands  alone,  and  then  it  will  be  proper  to 
consider  the  rest  of  the  will,  and  to  see  how  this  view, 
to  be  derived  from  the  bequest  alone,  is  affected  by  the 

L  2  general 
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1865.  general  scope  and  porpose  of  the  whole  will  taken 
together.  Looking  at  the  words  containing  the  bequest 
by  themselves,  the  first  thing  seen  is,  a  clear  gifit  to  the 
children  of  his  son,  in  the  first  branch  of  the  sentence,  a 
gift  which  was  vested  in  them  on  the  death  of  their 
father.  In  the  second  branch  of  the  sentence,  the  tes- 
tator proceeds  to  give  the  property  over,  if  the  son  died 
before  bis  mother.  If  the  meaning  of  this  be,  that  the 
gift  over  is  take  efiect  whether  the  son  leave  children 
or  not,  merely  because  he  predeceases  his  mother,  it 
appears  to  me  to  be  in  a  great  degree  inconsistent  with 
and  repugnant  to  the  gift  to  the  children  of  the  son. 
I  am  at  a  loss  to  conceive,  upon  what  principle  the  tes- 
tator could  have  meant  this  bounty  towards  his  grand- 
children to  depend  upon  the  circumstances  whether 
their  father  survived  his  mother  or  not  A  bequest  to 
grandchildren  if  their  father  survived  his  mother,  but 
nothing  to  them  if  he  did  not,  seems  absurd,  inconsistent 
and  repugnant  to  itself,  unless  explained  and  made 
rational  by  some  peculiar  extrinsic  circumstances,  none 
of  which  exist  in  this  case.  To  impute  such  ^n  inten- 
tion to  the  testator  seems  to  me  to  be  what  the  Court 
will  not  do,  unless  the  words  and  the  authorities  are  too 
strong  to  be  overcome. 

The  word  **  but,"  on  which  much  stress  was  laid  on 
behalf  of  the  other  grandchildren  of  the  testator,  does 
not  appear  to  me  to  assist  their  argument.  It  seems  to 
me  that  this  word  is  rather  put  in  opposition  to  the  gift 
to  the  grandchildren,  and  as  if  the  word  **  but"  referred 
to  the  possibility  of  his  son  having  no  children,  as  if  it 
had  run  thus, — '*  but  if  there  should  be  none,  and  my 
son  should  die  before  his  mother,"  then  over.  But 
whether  this  be  so  or  not,  at  all  events,  it  is,  in  my 
opinion,  too  slight  a  foundation  to  build  any  construction 
upon.  Certainly  if  the  Court  should  arrive  at  the  conclu- 

clusion 


Alton 
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«ion  that  the  two  clauses  of  this  sentence  are  repugnant       1865. 

to  each  otbery  no  principle  exists  which  will  prevent  this 

Court  from  introducing  such  words  as  may  make  them 

consistent,  provided  it  is  not  contradicted  by  the  plain    M i»mbt»v. 

and  obvious  meaning  of  the  testator,  as  derived  from  the 

rest  of  the  will.     It  is  needless  to  refer  to  instances  of 

this,  of  which  the  books  are  full.     It  may  be  stated  as 

a  general  rule,  that  whenever  the  context  requires  it, 

words  may  be  supplied,  changed  and  transposed.    To 

determine   when   the  context  requires   this   insertion, 

change  or  transposition  of  words,  is  more  difficult  to 

define,  and  there  is  no  doubt,  that  this  power  is  to  be 

exercised  very  cautiously,  lest  a  meaning  be  given  to 

the  will  different  from  that  which  the  testator  intended. 

But  when  it  is  required  to  give  to  the  whole  sentence  one 

uniform  and  consistent  meaning,  which  without  it  would 

be  irrational  or  repugnant,  it  may  properly  and  indeed 

must  be  exercised. 

In  my  opinion,  the  two  clauses  of  this  sentence,  as 
they  stand,  are  inconsistent  and  repugnant.  The  first 
branch  gives  an  estate  to  the  children,  the  second  takes 
it  away,  and  the  introduction  of  the  words  "without 
leaving  a  child"  after  the  word  ''dying,'*  in  the  second 
branch  of  the  sentence,  would,  in  my  opinion,  make  the 
two  branches  of  the  sentence  uniform  and  consistent. 

The  case  of  Spalding  v.  Spalding  (a),  to  which  I  am 
referred,  is  very  near  this  case,  and  is,  I  think,  a  suffi- 
cient authority  to  support  the  construction  I  put  on  this 
bequest.  In  that  case  a  roan  had  three  sons ;  he  devised 
land  to  his  wife  Alice  for  her  life,  and  after  her  decease 
to  the  eldest  son  and  the  heirs  of  his  body,  and  he 
declared  that  if  that  son  died  leaving  Alice^  the  lands 

should 

(a)  Cro.  Car.  185. 
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1856.       should  go  over  to  another  son.    If  the  will  in  that  case 
*^-^^^*-^      had  rested  there,  it  would  have  been  impossible  to  find 
9,  two  cases  more  clearly  resembling  each  other.     In  that 

IfiDouBTOH.  ijase  the  words  "  without  issue"  were  introduced  by  the 
Court  after  the  word  ''died/'  which  made  the  whole 
consistent,  and  they  were  considered  necessary  for  that 
purpose.  It  is  said,  that  in  that  case,  the  rest  of  the 
will  was  referred  to,  as  assisting  that  construction,  and 
that  this  construction  was  rendered  necessary,  because 
the  testator  devised  other  lands  to  the  second  son  and 
the  heirs  of  his  body,  and  other  lands  to  the  third  son 
and  the  heirs  of  his  body,  and  proceeded  to  direct  that 
if  all  his  sons  should  die  without  heirs  of  their  bodies, 
the  land  should  go  to  the  children  of  a  brother.  There 
can  be  no  doubt  that  these  devises  and  subsequent 
expressions  do  assist  much  in  explaining  the  meaning 
of  the  testator  in  the  particular  clause  in  question ;  but 
I  do  not  find  that  it  was  upon  that  ground  alone  that 
the  Judges,  in  that  case,  proceeded.  In  fact,  the  prin- 
cipal ground  seems  to  me  to  be,  the  expression  of  the 
testator's  intention  that  the  heirs  of  the  body  of  the  first 
son  should  take,  and  it  is  to  be  observed,  that  in  that 
case,  they  could  only  take  by  descent  through  the 
father,  whereas,  in  the  present  case,  if  I  am  right,  they 
take  vested  interests  direct  from  the  testator. 

I  proceed,  therefore,  in  the  present  case,  to  examine 
the  rest  of  the  will  of  the  testator,  to  see  what  the 
general  scope  and  object  of  it  is,  and  which  may  throw 
a  light  on  this  particular  clause.  When  I  do  this,  I 
find  nothing  to  justify  the  construction  contended  for 
by  the  ulterior  legatees.  I  observe  a  great  and  solicitous 
anxiety  to  provide  for  his  grandchildren  generally,  and 
see  no  trace  of  any  desire  to  exclude  the  child  of  his 
son,  or  to  provide  for  them  otherwise ;  but  I  observe 
a  desire  that  all  his  grandchildren  should  be  provided 

for, 
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for,  80  far  as  this  intention  can  be  derived  from  the 
careful  direction  respecting  legacies  in  favour  of  the 
children  of  all  his  other  children.  This  is  all  that  I 
perceive  that  can  bear  on  this  question,  and  this  con- 
firms my  opinion,  that  the  intention  of  the  father  was, 
not  to  leave  his  son's  children  destitute,  in  case  they 
should  have  the  misfortune  of  losing  their  father  early 
in  life. 

The  result  is,  that  I  shall  declare  that,  according  to 
the  true  construction  of  the  testator's  will,  the  child  or 
children  of  Colonel  Carpenter  who  survived  the  testator 
took  a  vested  interest  in  the  capital  of  the  fund  set  apart 
to  answer  his  wife's  annuity,  subject  to  her  life  interest 
therein. 

The  costs  of  all  parties  must  come  out  of  the  residue. 


161 
1856. 

Abbott 

V. 
MiDDLETON, 


NoTB. — ^An  appeal  to  the  House  of  Lordt  has  been  prepared. 
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Nov.  19, 20,         STAINTON  v.  THE  CARRON  COMPANY. 

23. 

After  a  decree  ^TlHE  facts  of  thifi  case,  and  the  previoas  proceedings 

the  adm^niV  ^^  relation  to  the  question  at  issue  between  the 

trationofan  parties,  are  fully  set  out  in  the  cases  of  Maclarem  ▼• 

tator'g  estate  Stainton  (a),  and  Stainton  v.  The  Carron  Company  (6), 

a  Scotch  com-  and  for  the  present  purpose,  it  will  only  be  necessary  to 

titui  was  in  State  one  or  two  facts  and  the  dates  of  the  Tarious  pro* 

agents  and 

bush^Bss  in  ^^^  Carron  Company  is  a  Scotch  company,  ineor- 

EngUind,  com-  porated  in  1773,  and  have  offices  and  business  premises 
ceedings^"*"  in  several  places  in  England.  From  1808  to  1861, 
against  the        Henry  Stainton  was  their  London  agent.     Ha  died  in 

representatives  ,  , 

in  Scotland,      December^  1861,  being  then  domiciled  and  resident  in 

tetor*  ^Messed  ^^9^^^f  ^^^  possessed  of  considerable  real  and  per- 
real  and  per-  soual  estate  both  in  Scotland  and  England^  and  a 
recover  a  debt,  shareholder  of  the  company  to  the  extent  of  80,000/. 
An  injunction  After  his  decease,  the  company  claimed  against  his 

was  granted  to  .        . 

restrain  the  executors,  who  were  also  the  trustees  of  his  will,  a  sum 

S^wTut"  ^^  upwards  of  100,000/.,  which  they  alleged  they  had 

which,  on  ap-  discovered  to  be  due  to  them,  in  respect  of  money  im- 

chal^Id  by\he  Properly  retained  by  their  testator. 

House  of 

Lords.    After        xim-rt  n    x  ..ii  >      t» 

this,  the  com-  In  1852,  two  of  the  executors  mstituted  the  suit  of 
pany  com-        Maclaren  ▼.  Stainton  a£:ainst  the  testator's  heir-at-law, 

menced  ano-  ®  ^  ' 

ther  action  in  who  was  also  an  executor  and  trustee  of  his  will,  to 
a  motion  was    establish  the  will,  and  for  the  administration  of  the 

made  to  re-  estate  ; 

strain  it,  on 

the  ground  of  (o)  16  Bean.  279.  (6)  18  Bean.  146. 

the  company 

having  come  in  and  adopted  the  proceedings  in  England.    The  application  was 

refus^  by  the  Master  of  the  RoIIb,  and  by  the  full  Court  of  Appeal. 
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Staiiitoii 


estite;  and,  in  May,  1852,  the  ordinary  decree  was  madey        1856. 

for  taking  the  accounts  and  ascertaining  and  paying  the 

testator's  debts.    The  company,  notwithstanding  this 

decree,  of  which  they  had  notice  in  Odober,  1862,  com-   ^^m  Carrow 

Compsiiy. 
nenced  proceedings  in  Scotland  against  the  execotors 

who  had  proved  the  will  there  for  the  recovery  of  the 
alleged  debt.  On  the  10th  November,  1862,  the  Plain- 
tifib  in  the  suit  ofJUacIaren  v,Stainton,io  which  the  com- 
pany were  not  parties,  gave  them,  at  their  office  in  London, 
notice  of  motion  for  an  injunction  to  restrain  proceedings 
in  the  Scotch  suit ;  and  on  the  15th  November,  1852,  the 
injunction  was  granted,  the  company  not  appearing.  On 
the  6th  of  Deeemier  following,  the  company  moved  to 
dissolveyand  the  motion  being  refused  (a),  they  appealed 
to  the  House  of  Lords  from  both  the  orders  of  the  15th 
November  and  the  6th  December,  and  on  the  11th  of 
Juiy,  1865,  the  orders  appealed  from  were  reversed  (6). 
Pending  the  appeal,  however,  the  following  various 
proceedings  took  place.  On  the  27th  of  April,  1853, 
the  company  carried  into  the  Master's  Office  a  claim 
in  respect  of  their  alleged  debt,  which  they  stated  to  be 
without  prejudice  to  their  appeal,  and  which  they  de- 
clined to  prosecute  pending  the  appeal.  The  Master 
disallowed  the  claim  for  want  of  prosecudon.  On  the 
18th  June,  1863,  the  company  presented  a  petition  to 
have  their  claim  noticed  without  prejudice,  but  de- 
clining to  prosecute  it  pending  the  appeal  as  before ; 
aud,  on  the  S7th  of  Jtme,  their  petition  was  dis- 
missed. On  the  18th  July,  1853,  the  Master  made 
bia  report,  that,  in  his  opinion,  a  bill  should  be  filed 
against  the  company  to  get  in  the  testator's  shares,  and 
the  balance  due  to  him  from  the  company,  and  on  the 
20th  of  July,  1853,  the  report  was  confirmed,  and  on 
the  2l9tJuly  a  bill  was  filed  against  the  company  by 

two 
(a)  16  Beav.  279.  (6)  See  H.  qfL,  Catet. 
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1865.       two  of  the  residuary  legatees  of  the  testator,  which  was 

^^^^'^'^^^      demurred  to  by  the  company,  on  the  ground  that  it  was 

^^  not  filed  by  the  personal  representatives  of  the  testator ; 

TheCARRON   and  on  the  17th  of  January.  1864,  the  demurrer  was 
Company. 

allowed  (a).    An  order  was  afterwards   made  in  the 

administration  suit  of  Maclaren  v.  Stainton,  allowing  a 
second  bill  to  be  filed  against  the  company.  On  the 
18th  of  Februari/j  1854,  the  present  suit  of  Stainton  ▼• 
The  Carron  Company  was  duly  instituted  by  the  repre- 
sentatives of  the  testator,  and  on  the  22nd  Jufy^  1864, 
the  company  put  in  their  answer. 

It  was  on  the  1 1th  of  July,  1865,  that  the  House  of 
Lords  gave  judgment  on  the  appeal  reversing  the  orders 
complained  of,  and  after  this,  the  following  proceed- 
ing took  place.  The  Plaintiffs  had  amended  their  bill 
without  requiring  a  further  answer,  but  the  company 
*  put  in  a  voluntary  answer  on  the  2nd  of  August,  1866. 
On  the  17th  July,  1866,  the  company  commenced  a 
fresh  action  in  Scotland,  and  the  Plaintiffs  in  Stainton 
V.  The  Carron  Company  now  moved  for  an  injunction  to 
restrain  them,  the  motion  not  being  simply,  as  in  Mac- 
laren  v.  Stainton,  for  an  injunction  to  restrain  them 
absolutely;  but,  in  the  alternative,  either  to  restrain 
them  absolutely,  or  to  restrain  them  from  taking  pro- 
ceedings other  than  such  as  might  be  necessary  for  the 
purpose  of  obtaining  such  security  or  priority  as  they 
might  be  entitled  to  according  to  the  law  of  Scotland. 

Mr.  12.  Palmer  and  Mr.  Kenyon,  for  the  Plaintiffs,  in 
support  of  the  motion.  On  the  appeal  to  the  House  of 
Lords  against  the  former  injunction,  it  was  thought, 
upon  the  evidence  before  their  Lordships,  that  the 
Carron  Company  had  no  situs  in  this  country,  and  did 

not 

(a)  18  Bern.  146. 


CASES  IN  CHANCERY.  156 

not  reside  here,  and  that,  in  fact,  they  had  not  offices  and        1866. 
places  of  business  of  their  own,  bat  merely  agents  to      ^^^^ 
sell  their  manufactured  iron  and  remit  them  the  pro-         ^J|  ^ 
ceeds.    Their  Lordships  were  of  opinion  that  the  value    The  Carrok 
of  their  machinery  and  the  extent  of  their  property  ' 

here  raised  no  inference  that  the  persons  transacting 
their  business  in  England  were  anything  more  than  mere 
agents,  and  that  it  could  not,  on  the  evidence,  be  held 
that  this  corporation  had  any  existence  whatever  in 
England*  It  is  submitted,  however,  that  the  company 
is  now  shewn  to  be  within  the  jurisdiction  of  the  Court 
on  grounds  beyond  those  stated  in  the  House  of  Lords, 
and  that  the  case  can  now  be  carried  much  further* 
It  is  clear  that  the  Carron  Company  are  not,  as  was 
assumed  by  the  House  of  Lords  or  inferred  from  the 
evidence  then  before  them,  merely  a  Scotch  company, 
but  a  company  having  established  places  of  business 
in  England.  By  the  2nd  section  of  the  Joint  Stock 
Companies  Registration  Act  (7  &  8  Vict.  c.  110),  the 
Act  is  made  to  apply  to  every  joint  stock  company,  as 
thereinafter  defined,  established  in  any  part  of  the 
United  Kingdom  except  Scotland,  or  established  in 
Scotland  and  having  an  office  or  place  of  business  in 
any  other  part  of  the  United  Kingdom  for  any  com- 
mercial purpose,  &c.  And  by  the  68th  section  a  return 
is  required  to  be  made,  to  the  registration  office,  of  the 
name,  purpose  and  place  of  business  of  the  company. 
Now^  in  pursuance  of  these  enactments,  the  Carron  Com- 
pany have  made  a  return,  in  which  they  stated  their  name 
to  be  *'  The  Carron  Company,*'  their  business,  *'  Smelt- 
ing Iron,''  and  their  places  of  business, ''  Carron  Works, 
Carron,  Stirlingshire,  Upper  Thames  Street,  London, 
and  lAverpooV^  [The  Master  of  the  Rolls, — ^That  was 
compulsory.]  Yes,  but  the  question  is,  whether  those 
are  their  offices  or  places  of  business,  or  those  of  their 
agents;  and  it  being  plain  that  they  belong  to  the  com- 
pany. 
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1855.       pi^yi  ^®y  ^^  within  the  jurisdiction.    The  case,  how- 

^■^•^^      ever,  involves  two  questions,  first,  the  jurisdiction,  and 

,^  secondly,  the  propriety  of  exercising  it.    According  to 

Tbt  Carron   the  other  side,  the  case  in  the  House  of  Lords  was 
ConipMiy. 

decided  on  the  latter  point,  namely,  the  question  of 

expediency,  and  that  therefore  the  jurisdiction  was  ad- 
mitted, and  the  whole  question  was  as  to  the  propriety 
of  exercising  it.  If  this  case  were  the  same  as  that 
before  the  House  of  Lords,  it  would  be  useless  to  discuss 
it,  but  it  is  very  different.  The  injunction  is  not  asked 
to  restrain  the  action  which  was  restrained  by  the  former 
injunction.  That  action  has  ceased  and  a  new  action 
has  been  brought  for  the  same  purpose;  but  after  ftiU 
notice  of  the  decree  for  administration  in  Madaren  v. 
Stainton.  Besides,  this  injunction  is  sought,  not  in 
Madaren  v.  Stainton,  to  which  the  company  are  not 
parties,  but  in  Stainton  v.  The  Carron  Company,  in 
which  they  are  Defendants,  and  in  which  the  issue  is 
directly  raised,  whether  such  a  debt  as  is  claimed  by 
them  exists.  But  even  in  the  first  suit  of  Madaren  v. 
Stainton,  they  came  in  before  the  Master  and  asked 
relief-- relief  which  no  doubt  may  be  said  to  be  sub 
tnodof  but  still  they  asked  relief,  on  the  ground  that 
the  testator  Henry  Stainton  was  indebted  to  the  com- 
pany. They  have  put  in  their  answer  in  the  second 
suit  of  Stainton  v.  The  Carron  Company,  and  have 
therefore  submitted  to  the  jurisdiction  in  both  cases. 
Again,  the  contract  was  to  be  performed  in  England 
and  related  to  an  English  agency,  and  even  if  made  in 
Scotland,  it  was  nevertheless  an  English  contract,  be- 
cause it  was  to  be  performed  in  England{a).  They  cited 
Beauchamp  v.  The  Marquis  of  Huntley  {b) ;  Chraham  v. 
Maxwell  (c) ;  Bunbury  Y.Bunbury  {d).    The  documents 

relating 

(a)  3  Burge'tCol.^  For,  Law,  (c)  1  Maen.  4  G. 71 ;  2  H.  4r 

599.  Tw.  427. 

(6)  Joe.  546.  {d)  1  Beao.  318. 
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relating  to  the  agency  are  in  London^  and  this  renders  the       1R65. 
English  Court  the  most  convenient /orvm  for  deciding 
the  questions  between  the  parties. 


Mr.  Raupdl  and  Mr.  Lewin  for  all  the  parties  bene- 
ficially interested  in  the  testator's  estate,  in  support  of 
the  motion,  were  not  allowed  to  be  heard,  as  they  had 
not  given  notice  of  motion. 

Mr.  RoU  and  Mr.  Cotton^  for  the  company,  relied 
upon  the  decision  in  the  House  of  Lords  in  the  former 
case  as  conclusive  in  the  present,  inasmuch  as  assuming 
the  jurisdiction,  it  was  held  to  be  improper  to  interfere. 

They  ai^ned,  that  the  disputes  between  the  parties, 
involving  questions  of  Scotch  law,  could  be  more  con- 
veniently determined  in  Scotland,  and  that  the  com- 
pany were  not  to  be  deprived  of  the  advantages  which 
they  possessed,  under  the  Scotch  law,  in  regard  to  their 
claim  for  interest,  and  to  the  non-application  of  the 
English  Statute  of  Limitations. 

Mr.  i2.  Palmer,  in  reply,  referred  to  Hope  v.  Hope  {a) 
and  BuMhhy  v.  Munday(jb),  to  shew  that  the  appearance 
of  a  party  in  a  suit  sets  at  rest  the  question  of  juris- 
diction. 

The  Mastbb  of  the  Rolls  reserved  judgment 


Stainton 

Hm  C4RBOW 
Company. 


The  Mastbb  of  the  Rolls. 

In  this  case  a  motion  was  made  to  restrain  the  De-      Nov,  28. 
fendants,  the  Carron  Company,  from  prosecuting  an 


action 


(a)  19  Beat.  237  and  4  De  G.,  (6)  5  Mad.  297. 

M,  4  G.  328. 
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1855.  action  in  Scotland  against  the  Plaintifis,  which  was 

^"^""^"^^  brought  in  July  last    The  motion  is  made  in  a  case  of 

V.  Staifiton  v.  Carran  Company,  which  suit  was  instituted 

The  Carroit  ijj  thig  c^urt  in  February,  1864.     It  is  instituted  for 

Company.  . 

the  determination  of  the  same  question  as  that  which  is 
to  be  determined  in  the  action  in  Scotland.  In  the  suit 
in  this  Court,  the  Carron  Company  have  submitted  to 
the  jurisdiction  of  this  Court ;  they  have  appeared,  they 
have  put  in  their  answer,  they  have  taken  various  pro- 
ceedings in  it,  and  they  have  raised  no  question  respect- 
ing their  being  out  of  the  power  or  out  of  the  juris- 
diction of  this  Court. 

In  this  state  of  things,  the  Defendants  have  insti- 
tuted a  proceeding  in  Scotland  to  try  the  same  question. 
In  such  a  case,  according  to  my  view  of  the  principles 
and  doctrines  of  this  Court,  it  would,  if  there  were 
nothing  more  in  the  case,  be  a  matter  of  course  to 
restrain  their  proceeding  in  the  foreign  Court,  if  the 
Court  came  to  the  conclusion,  that  the  question  at  issue 
could  be  more  conveniently  tried  here  than  in  the 
foreign  Court,  and  if,  at  the  same  time,  there  existed  a 
reasonable  security,  that,  by  restraining  the  proceeding 
in  the  foreign  Court,  the  Defendants  would  not  be  de- 
prived of  their  right.  That  such  a  security  exists  in  the 
present  suit  cannot,  I  think,  be  doubted,  for  a  decree 
exists  in  the  cause  of  Maclaren  v.  Stainton  for  the  ad- 
ministration of  the  estate  of  Henry  Stainton,  by  which 
the  Defendants  could  have  the  same  question  deter- 
mined, and  the  existence  of  that  decree,  besides  the 
power  of  giving  them  a  right  to  institute  proceedings 
under  it  actively,  is  also  a  reasonable  security  against 
the  dismissal  of  the  bill  of  Stainton  v.  The  Carron 
Company  by  the  Plaintiffs,  which  would  deprive  the 
Plaintiffs  of  the  means  of  fully  administering  the  tes- 
tator's 


CASES  IN  CHANCERY,  159 

tator's  estate  in  the  cause  of  Maclaren  ▼.  Siainton,  in        1865. 

which  the  decree  has  been  made.  v^^/^^ 

Stainton 
o. 
The  Defendants  cannot,  in  my  opinion,  now  contest   ^ht  Carboh 

the  jurisdiction  of  this  Court,  in  this  cause  of  Stainton 
V.  The  Carron  Company,  because  they  have  submitted 
to  it;  and  I  repeat,  that  if  this  were  all  that  there  was 
in  the  case,  I  should  have  no  hesitation  in  granting  the 
injunction  that  is  sought  for. 

But  this  case  comes  before  me  now  in  very  different 
and  under  very  peculiar  circumstances.  In  the  cause  of 
Maclareny.  Slainton,  I  had,  after  the  decree  for  the  admi- 
nistration of  the  testator's  estate,  granted  an  injunction 
restraining  the  Carron  Company  from  proceeding  with 
an  action  in  Scotland,  exactly  analogous  to  that  which 
they  have  now  instituted. 

This  order  was  pronounced  by  me  in  November,  1852, 
and,  in  December  of  that  year,  I  refused  an  application 
to  dissolve  it.  The  House  of  Lords,  in  July  of  the 
present  year,  upwards  of  two  years  and  a  half  after  my 
order  was  pronounced,  discharged  that  order,  and  de- 
clared that  the  action  was  proper,  and  that  the  Carron 
Company  ought  not  to  have  been  restrained,  but  ought 
to  have  had  the  liberty  to  continue  the  action.  It  is  my 
duty,  as  far  as  possible,  to  place  the  Defendants  in  the 
same  situation  in  which  they  would  have  stood,  if  the 
order  which  the  House  of  Lords  have  disapproved  of 
had  never  been  pronounced.  It  is  not  possible  to  do 
this  precisely,  but  of  this  I  feel  satisfied,  that  nothing 
turns  on  the  fact  that  a  new  action  has  been  instituted, 
and  that  I  must  treat  the  action  now  commenced 
exactly  as  if  it  were  the  old  action  subsisting,  the 
former  one  having  ceased  solely  by  reason  of  my  order. 
I  feel  also,  that  there  would  be  an  impropriety,  on  my 

part. 


IdO  CASES  IN  CHANCERY. 

1866.  P<^  in  doing  any  act  which  might  have  the  appearance 
^"^^^  of  an  attempt  to  evade  the  conaeqaence  of  the  dedsion 
TAiNToii  Qf  ^i^g  House  of  Lords.  If  I  granted  the  injunction  on 
Th«  Cakbon  the  facta  bow  appearing,  namely,  that  the  Defendants 
had,  in  the  caose  of  Stainton  v.  The  Carron  Company, 
submitted  to  the  jurisdiction  of  this  CSourt,  after  another 
two  years  that  order  might  be  discharged  by  the  House 
of  Lords,  on  the  ground  that,  in  obedience  to  the 
opinion  expressed  by  the  House  of  Lords,  the  injuno* 
tion  ought  not  to  have  been  granted,  while,  in  the  mean 
time,  a  deeree  might  be  applied  for,  and,  if  granted, 
might  be  discharged  again  after  two  years  appeal^  when 
the  case  might  have  been  fully  concluded  in  this  Court, 
and  the  adverse  interests  decided  on  the  ments,  although 
the  House  of  Lords,  all  through  the  cause,  thought  it  a 
question  which  ought  more  properly  to  have  been  tried 
in  Scotland  and  not  in  this  Court,  and  although,  there- 
fore, if  this  had  been  a  fresh  matter,  I  should,  as  I  have 
stated,  have  felt  no  hesitation  in  granting  the  injunction, 
and  although,  in  my  opinion,  the  question  between  the 
parties  can  be  more  properly  tried  here  than  in  Scotland^ 
and  although  I  foresee  much  expense  and  inconvenience 
that  will  arise  from  this  double  litigation,  still  I  think, 
that  I  am  bound  to  treat  the  present  existing  action  as 
substantially  that  which  the  House  of  Lords  has  de- 
cided ought  to  continue,  and  that  I  am  bound,  as  far  as 
possible,  to  reinstate  the  Defendants  in  the  position  in 
which  they  would  have  been  if  the  injunction  had  never 
been  granted, 

I  shall  therefore  refuse  this  motion,  but  I  shall  do  so 
without  costs,  making  the  costs  of  it  costs  in  the  cause. 

I  have  not  thought  it  desirable,  although  I  have  read 
it  and  carefully  considered  the  matter,  to  follow  the 
Counsel  through  the  minute  criticism  and  dissection  of 

the 


1 

) 
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the  judgment  of  the  noble  lords,  in  the  House  of  Lords,        1855. 
particularly  that  of  the  Lord  Chancellor.    The  broad      ^^'v^^^ 
ground  on  which  I  act  is,  that  his  lordship  thought  that       *^JJ*'ro" 
the  action  ought  not  to  be  stayed,  and  that  the  action   The  Carron 
in  question  is  substantially  the  same,  and  my  respect 
for  the  decision  of  the  House  of  Lords,  in  my  opinion, 
compels  me  to  adopt  this  coui-se.     I  do  so  because  I 
am  satisfied  of  this: — that,  if  I  have  taken  an  erroneous 
view  of  the  matter,  there  is  a  very  cheap  and  speedy 
remedy,  upon  an  application  to  the  Lord  Chancellor 
himself,  by  appeal  from  my  decision,  in  which  ^ase  the 
Lord  Chancellor  will  be  able  to  determine,  how  far  his 
own  decision  in  the  House  of  Lords  was  intended  to 
extend,  and  whether  the  present  case  comes  within  the 
principle  he  there  laid  down. 


NoTB.— Affirmed  by  the  full  Court  of  Appeal  IS  Die,  1855. 


^OL.  XX, 


1S2  CASES  IN  CHANCERY. 

1866. 


In  re  THE  MANCHESTER,  SHEFFIELD,  4c. 
RAILWAY  COMPANY,  Ex  parte  THE  COR- 
PORATION OF  SHEFFIELD. 

AletMholdin-  A  PART  of  the  real  estate  of  the  Corporation  of 
^OT^  iSA€j^W  had  been  taken  by  the  above  Railway 

InraDce"  with-  Company,  and  other  part  by  a  Waterworks  Company, 
Mctionofthe  ^^^  ^®  purposes  of  their  respective  undertakings,  and 
Jf^^^^U'wei  the  purchase  moneys  had  been  paid  into  Court 

Act 

B^i^fd  ^^"^  ^^  ^^®  ^^^^  '^°^*  ^^  ^®  Corporation  of  Sheffield 
Uie  Lands  was  subject  to  two  long  leases  of  ninety-nine  years, 
solidation  Act  g"^**te<l  by  the  corporation  in  1798.  It  was  proposed 
the  promoters  to  buy  Up  these  leasehold  interests,  which  were  bene- 
to  pay  the  filial  ones,  by  means  of  the  moneys  in  Court,  and  a 
mto  incurred    petition  was  presented  for  that  purpose. 

by  the  applica-  ^  *^  "^     "^ 

tion  of  toeir 

£lf^*^«iv       The  Lands  Clauses  Consolidation  Act  (8  &  9  Vict. 

money  in  pey*  ^ 

iog  off  an  in-    c.  18,  s.  69)  authorizes  the  application  of  the  money  to 

other  parts  of    ^^^  discharge  of  any  ^*  incumbrance*^  affecting  other 

tiie  estate  of     lands  settled  to  the  same  uses  as  the  land  taken,  or  in  the 
the  owner. 
Moneys  paid  purchase  of  other  lands;  and  the  80th  section  regulates 

ulr^Co^  the  coste  payable  by  the  promoters  of  the  undertaking, 
panics,  under 

ClausM  Con-  ^^*  Bristowe  in  support  of  the  petition.    Though, 

solidation  Act,  under  the  Lands  Clauses  Consolidation  Act,  the  money 

paid  out  on  cannot  be  invested  in  leaseholds,  Ex  parte  Macaulay{a\ 

®°®  Pf^**®"»  yet  it  may  be  applied  in  obtaining  a  surrender  of  a  lease, 

apportioned  which  is  an  incumbrance  within  the  act.     He  referred  to 

Re  Cheshunt  CoIlege(&),  and  to  Re  Cann(c),  as  decisions 

psniet.  on 

(a)  23  Law  J.,  CA.  815.  (c)  15  Jur.  3. 

(b)  1  Jur.,  N.  S.9  995. 


between  the 
two  com- 
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on  the  act  as  to  copyholds.    Secondly^  he  argued  that       1866. 
the  companies  ought  to  pay  all  the  costs  of  the  pro-      ^-^^s^*^ 

J.  In  re  The 

ceeding.  Manchbstib, 

Shipfiblo, 
^_,  &c.  Railway 

Mr.  C.  C*  Barber  and  Mr.  G.  W,  Cottins,  for  the  two     Company, 

companies  respectively,  relied  on  Ex  parte  the  Earl  of  ^^^^    ^ 
Hardwicke(a)f  as  deciding  that  upon  the  purchase  of    Shbppibld. 
land  by  a  railway  company,  the  company  are  not  liable 
to  pay  the  costs  caused  by  the  application  of  the  pur- 
chase-money in  paying  off  an  incumbrance  upon  the 
land. 


The  Mabtbb  of  the  RoiiLS. 

I  think  that  this  is  an  incumbrance  affecting  the  land 
within  the  act. 

The  act  specifies  certain  costs  which  are  to  be  allowed, 
and  the  Vice-Chancellor  of  England^  in  Ex  parte  the 
Earl  of  Hardwicke^  thought  himself  bound  to  follow 
the  act  I  cannot  distinguish  these  two  cases,  and  I 
am  also  bound  to  follow  it.  It  is  not  necessary  to 
send  the  matter  to  the  conveyancing  Counsel,  because 
the  title  is  that  of  the  corporation  itself.  The  costs 
merely  of  obtaining  the  fund  out  of  Court  must  be 
paid  by  the  companies,  and  they  must  be  apportioned 
between  them  in  proportion  to  their  purchase-moneys. 

(a)  17  Law  J.,  CA.  422. 
Note.— See  In  re  Teates,  12  Jtir.  279. 
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1856. 


Re  STANTON  IRON  COMPANY, 

and 

N<m.  24  and  Re  WINDING-UP  ACTS. 

26. 

Two  traders,  T^^  ^^  indenture,  dated  13th  November,  1849,  and 

bar3/^'  m^de  between  Benjamin  Smith  finiJosiahlhimnis 

signed  their  Smith,  trading  under  the  name  of  ''  Benjamin  Smith 

rate  estate  to  ^^^  Son/'  and  partners  in  the  Stanton  Iron  Works,  of 

trustees,  to       the  first  part ;  Francis  Sandars,  John  Thompson,  James 

CArry  on  tno 

business  for      Haywood,  the  petitioner  David  Wheatcroft,  and  Samuel 

Sei^creditf  '^^^^^^  ^ox,  of  the  second  part;  and  the  said  John 
parties  to  the  Thompson,  James  Haywood,  David  Wheatcroft,  and 
pay  thTsur-  ^^^  several  other  persons,  &c.  whose  names  were  set 
plus  to  the  forth  in  the  schedule  thereunder  written,  and  whose 
trustees  accor-  oanies  were  thereunto  subscribed,  (being  the  joint  and 

dingly  carried   separate  creditors  of  the  Smiths,)  of  the  third  part  the 

on  the  busi-  ^  .... 

ness,  under  the  Smiths,  for  the  purpose  of  satisfying  their  creditors  as 

company^ntil  ^^^  **  ^^^y  could,  assigned  to  the  parties  thereto  of  the 
it  became  em-  second  part,  thereinafter  called  the  trustees,  all  the 
Held  that  lands,  iron  stone,  coal,  charcoal  or  fire  clay,  and  here- 
such  acorn-      ditaments  comprised  in  a  lease  to  them  for  twenty-one 

pany  was  not 

ivithin  the  pro-  years  from  the  27th  April,  1846,  and  all  other  the 
visions  of  the    jands,  tenements,  terms  of  years,  hereditaments  and 

wmding-up  '  '  . 

Acts.  premises  of  or  to  which  they  or  either  of  them  were 

be  Mrtners"*^  possessed  or  entitled,  and  all  machinery  in  trade,  goods, 

towards  the  household  furniture,  and  all  other  the  estates  and  effects 

being  partners  whatsoever  and  wheresoever  of  them,  upon  the  trusts 

between  them-  thereinafter  expressed.   These  were  very  numerous,  and, 

they  be  part-  in  some  respects,  peculiar.    Among  other  things,  the 

"hwnselvcs!'*  trustees  were  to  pay  the  separate  creditors  of  each  out 

they  are  un-  of  his  separate  property,  and  apply  the  surplus  thereof 

partnersln  &&  P^^^  property.  The  trustees  were  then  directed  to 
respect  of  the  gel| 

public. 
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sell  sach  parts  of  the  joint  property  as  should  not  be        1855. 

necessary  to  carry  on  the  businessi  and  dispose  of  the      v^*v-w 

money  to  arise  from  the  sale  as  part  of  the  gross  income      Stantok 

of  the  business ;  to  continue  and  carry  on  the  business  '"*"  Company 

and  Re 

under  the  name  and  style  of  ''  The  Stanton  Iron  Com*    Windino-up 

pany,"  and  to  use  and  employ  the  works  and  the  joint        Acts. 

property  for  that  purpose ;  to  procure  new  or  renewed 

leases  of  any  parts  of  the  business  property  held  under 

lease ;  to  insure  any  parts  of  the  business  property ;  to 

erect  such  buildings,  works,  machinery.  Sec.  as  they 

might  think  necessary  for  the  business;  to  sell  iron 

then  or  thereafter  to  be  manufactured ;  to  employ  such 

managers,  agents,  &c.,  at  such  salaries,  &c.  as  they 

might  think  fit ;  to  pay,  out  of  the  gross  income  of  the 

business,  the  rents  reserved  on  the  leases,  the  interest 

due  on  the  mortgages  and  incumbrances,  and  all  costs 

and  expenses  relating  to  the  business,  and  to  pay  the 

net  residue  among  all  the  creditors  of  the  Smiths,  parties 

thereto,  in  rateable  proportions,  according  to  the  amount 

of  their  respective  debts. 

And  the  trustees  were  empowered,  and  at  the  request 
of  two  or  more  creditors  to  the  amount  of  3,000/. 
required,  to  call  meetings  of  the  joint  creditors,  the 
majority,  in  value,  of  whom  present  at  such  meetings 
might  make,  alter,  add  to,  or  diminish  from  the  trusts 
and  powers  therein  contained,  and  make  rules,  orders 
or  directions  as  to  the  continuance  or  future  manage- 
ment of  the  business ;  and  if  the  discontinuance  of  the 
business  should  be  directed,  it  should  be  discontinued 
in  accordance  with  such  direction,  and  the  trustees 
should  wind  up  the  affairs,  and  apply  the  proceeds  thereof 
in  payment  of  the  debts,  contracts,  engagements  and 
liabilities  of  the  business  incurred  by  the  trustees,  and 
of  the  costs  of  the  management  of  the  business,  and 
pay  the  clear  residue  to  the  creditors  rateably.    And 

after 
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1856.       sifter  payment  of  the  debts  of  all  the  creditore  entitled 
^'-^^'^     to  the  benefit  of  the  deed,  the  trustees  were  to  bold  all 
Stamtoh     *^^^  parts  of  the  trust  estates,  &c.  as  should  be  undis* 
Iron  Compsny  poeed  of  in  trust  for  the  Smiths.   The  trustees  were  also 
WiNDiNo-up  to  keep  proper  books  of  account  relating  to  the  busi«- 
^^^*        nesSy  which  were  to  be  open  to  the  creditors  for  iospec* 
tion  and  exambation.     The  trustees  were  also  em* 
powered  to  compromise,  refer  to  arbitration,  and  com- 
pound debts  not  exceeding   100/^    and  to  pay  any 
creditor  in  full  whose  debt  was  less  than  lOl,    There 
was  also  a  special  clause  of  indemnity  to  the  trustees, 
in  respect  of  the  conduct  of  the  business,  and  a  covenant 
by  the  creditors,  parties  thereto,  to  accept  the  provision 
thereby  made  in  full  satisfaction  of  their  claims,  and 
there  was  a  power  to  appoint  new  trustees. 

The  deed  was  executed  by  the  Smiths,  the  tmstees, 
fourteen  separate  creditors  of  the  Smiths,  and  one  han<- 
dred  and  seven  joint  creditors,  whose  debts  amounted 
to  upwards  of  67,000/. 

Previous  to  the  date  of  the  deed,  the  property  of  the 
Smiths  was  subject  to  four  mortgages  of  large  amount, 
one  of  which  was  due  to  James  Hayward  the  trustee. 

The  Stanton  Iron  CSompany  was  carried  on,  under  the 
provisions  of  the  deed,  from  the  date  thereof  (1849)  till 
June,  1856,  when  the  works  ware  taken  possession  of  by 
John  Bell  Cron^ton,  one  of  the  mortgagees. 


The  petition  alleged,  diat  the  petitioner  Damd  Wheair- 
croft  and  Samuel  Walher  Cox  never  took  an  active  part 
in  the  management  of  the  business,  which  was  managed 
by  the  other  three  trustees,  and  not  at  all  successfully, 
two  of  the  three  even  becoming  considerably  indebted 
to  the  company.    That  during  their  management,  there 

were 
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were  yarions  actions  and  saits  by  the  incumbranceri  to       1855. 
recover  their  respective  debts,  and  ultimately  the  whole      ^■^^'^^ 
coDoem  was  taken  possession  of  by  Mr.  Crompion,      Svavton 
when,  as  the  petition  alleged,  the  company  was  vii^  Inn  Company 
tnally  dissolved,  and  the  business  carried  on  for  the  Wimdimo-up 
purpose  only  of  winding  up  the  afiairs;  and  various        ^°''* 
actions  having  been  brought  against  the  petitioner,  by 
creditors,  to  recover  their  debts,  he  presented  the  present 
petition  to  obtain  an  order  for  winding  up  the  company 
under  the  provisions  of  the  Winding*up  Acts. 

Mr.  R.  Palmer  and  Mr.  CSstnw,  in  support  of  the 
petition.  The  Winding-up  Amendment  Act  (12  &  13 
Vict,  c.  108)  extends  the  provisions  of  the  Winding-up 
Act  (11  A:  12  Viet.  c.  46)  to  all  partnerships,  associations 
and  companies,  consisting  of  not  less  than  seven  persons, 
except  railway  companies.  Here  the  trustees  are  only 
five  in  number,  and  therefore  if  they  alone  are  to  be 
considered  partners  in  the  business,  the  company,  in  thb 
ease,  is  not  within  the  act.  Bnt  the  substance  of  the 
deed  is,  that  these  trustees  are  to  be  directors  of  the 
company,  and  the  creditors  the  shareholders,  and  an 
appropriation  of  the  profits,  by  way  of  dividend,  is  pro- 
vided for.  The  relation  of  debtor  and  creditor  was  de- 
stroyed on  the  execution  of  the  deed,  and  it  is  therefore 
a  company  within  the  Winding*up  Acts.  There  is  a  great 
distinction  between  common  composition  deeds  and  the 
present  one;  the  business  had  previously  been  carried 
on  under  the  firm  of  Benjamin  Smith  and  Sons;"  but 
upon  the  execution  of  the  deed,  and  by  its  provisions, 
that  designation  was  changed  and  the  concern  took  a 
new  name,  viz.  '*  The  Stanton  Iron  Works  Company,'' 
and  it  was  held  out  to  the  world  as  a  totally  new  con^ 
cem.  Then  the  partaersbip  so  constituted  contemplated 
the  procuring  of  new  or  renewed  leases,  the  erection  of 
buildings,  machinery,  &c.,  the  sale  of  iron  thereafter  to 

be 
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1865.       be  manufactured;  and  the  trustees  were,  by  the  pro- 
'^-^^'^      visions  of  the  deed,  empowered  to  carry  on  the  busi- 

Stamton  ^^*  ^^^  ^^  ^"  ^^^^  necessary  for  that  purpose,  as  fully 
Iron  Compftny  as  if  they  had  been  solely  interested  therein ;  and  the 
WiNDiNo-up  question  of  partnership  is  only  one  of  principal  and 
AcTi.  agent.  There  is  also,  in  the  deed,  a  provision  for  winding 
up  the  concern,  after  a  general  meeting  of  the  creditors 
duly  convened,  and  a  direction  given  by  them  for  its 
being  wound  up.  There  is  also  a  power  for  the  majority, 
at  a  general  meeting,  to  alter,  add  to  or  diminish  the 
powers  and  trusts  for  the  general  benefit  of  the  creditors, 
and  until  such  alteration  should  be  made,  the  business 
was  to  be  carried  on  according  to  the  provisions  of  the 
deed.  [  The  M  abtbb  of  the  Rolls. — But  when  the  debts 
were  paid  it  would  stop.]  Yes;  the  Smiths  might  then 
step  in  and  say,  *'  the  objects  of  the  deed  have  been 
accomplished,  the  profits  have  paid  ofi*  all  the  creditors, 
and  we  require  a  transfer  of  the  residue  of  the  trust 
property."  The  maximum  amount  of  profits  that  can 
be  realized  under  the  trusts  is  no  doubt  defined,  and  so 
far  the  partnership  may  be  said  to  be  limited ;  but  that 
is  not  material,  for  it  is  admitted,  that  if  there  should 
be  no  profits,  the  debts  would  not  be  paid,  and  therefore 
there  could  be  no  surplus  to  transfer.  The  question  is, 
whether  this  is  within  the  Winding-up  Acts  ?  that  again 
depends  on  the  question,  is  it  a  partnership?  and  it  is  clear 
it  is ;  for  the  parties  are  interested  rateably  in  the  assets, 
and  are  subject  to  the  liabilities,  until  they  have  been  paid 
208.  in  the  pound.  The  sum  realized  or  applicable  to  such 
payment  is  a  profit,  and  the  parties  are  interested  in  it, 
and  that  is  a  partnership.  One  of  the  parties  has  sus- 
tained an  injury  by  being  sued,  and  is  liable  still  to  be 
further  sued ;  he  comes  to  this  Court  for  contribution, 
under  the  provisions  of  the  Winding-up  Acts,  and  it  is 
submitted  he  is  entitled  to  relief.    They  cited  Owen  v. 

Body 
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Body  (a);    Janes   v     Whitbread{b);    Coates  v.    Wil-       1866. 
HamM(c);  In  re  The  German  Mining  Company  {Stone^s      ^^"^^^ 

case)  ((f).  Stanton 

Iron  Company 
and  Ke 

Mr.  Selwyn  and  Mr.  C  iJaZ/i  contra,  were  not  heard.    Wimdimq-up 

ACTI. 

The  Mastbb  of  the  Rolls. 

I  think,  at  present,  that  this  case  is  not  within  the 
operation  of  the  Winding-up  Acts,  and  I  consider  it  a 
speculative  attempt  to  obtain  contribution  through  the 
provisions  of  those  acts.  I  will  read  the  deed  before 
hearing  the  other  side. 


The  Mastbb  of  the  Rolls.  l^ov-  26. 

I  am  of  opinion,  that  I  cannot  make  the  order 
which  is  asked,  and  that  this  is  not  a  case  within  the 
statute  at  all.  The  question  really  is,  whether  the 
deed  of  the  13th  of  November,  1849,  constituted  a 
partnership  between  the  parties  thereto,  so  as  to  bring 
it  within  the  provisions  of  the  Winding-up  Acts.  I 
have  two  things  to  consider, — the  relation  in  which 
the  parties  to  the  deed  stand  to  each  other,  and  their 
relation  to  third  parties.  There  can  be  no  doubt,  that 
persons  may  be  partners  towards  the  world,  and  yet 
not  be  partners  as  between  themselves.  This  is  a 
very  common  case,  and  everybody  is  familiar  with 
Waugh  v.  Carver  (e),  a  leading  case  on  this  subject. 
But  on  the  other  hand,  persons  who  are  partners 
between  themselves,  are  necessarily  partners  as  re- 
spects 

(a)  5  Ad.  4  EU.  28.  (<0  ZDtG.if  Sm.  120, 220. 

(6)  n  C.B.  Rep.  406.  (c)  2  H.  BL  235. 

(c)  7  Esch.  Rep.  205. 
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1866.       Bpects  the  pablie.    Now  it  appears  that  this  deed  does 

^'^^^^^      not  constitute  a  partnership  between  the  parties  who 

Staktov      ^^^^  executed  this  deed,  but  it  is  a  deed  for  the  benefit 

Iron  Company  of  the  Messrs.  Smiths,  rather  than  for  that  of  the  cre- 

WntDina-uv  ditors.    The  surplus  profits  and  the  residue  of  the  trust 

AcTi.        estate  are  treated  as  the  property  of  the  Messrs.  Smiths; 

the  persons  executing  the  deed  of  the  third  part  are 

not  held  out  to  the  world  as  partners,  or  as  having 

anything  to  do  with  the  business  or  the  partnership, 

and  I  see  no  ground  for  supposing,  that  they  could, 

under  any  circumstances,  be  held  personally  liable  to 

the  creditors  in  respect  to  the  management  of  the 

business.     What  you  have  to  consider  in  a  case  of 

partnership  is,  what  is  the  proportion  of  capital  and 

labour  which  is  introduced  or  contributed  by  each  of 

the  partners,  and  what  is  the  proportion  in  which  the 

profits  or  dividends  are  to  be  divided  amongst  them  ? 

I  will  assume  that  the  argument  of  the  Petitioner 
is  right,  namely,  that  the  proportion  of  stock  or  capital 
contributed  is  represented  by  the  amount  of  the  debt 
of  each  party ;  but  I  will  suppose  (which  I  think  is  a 
proper  way  of  testing  it),  that  this  was  a  busmess 
newly  established,  and,  instead  of  debts  forming  the 
capital  or  stock,  that  the  creditors,  who  were  parties 
of  the  third  part,  had  advanced  the  respective  sums 
of  money  which  now  stand  opposite  their  respective 
names  in  this  deed,  that  is,  about  60,000/.  Suppose 
they  advanced  these  sums  of  money  to  certain  other 
persons,  five  in  number,  to  establish  and  carry  on  a 
business  on  this  condition  : — that  out  of  the  profits  they 
shall  be  repaid  the  sums  which  they  have  advanced 
simply,  and  that  then,  the  business  and  the  whole  surplus 
profits  shall  be  transferred  and  belong  to  certain  third 
parties.     Could  it  be  said,  that  this  was  anything  more 

than 
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than  a  mere  loan  for  the  purpose  of  establishing  a  part-  1866. 

nership?    If  I  were  to  hold  that  persons  were  partners  ^*^n-^^ 

under  such  circumstances,  it  would  hardly  be  possible  Stamton 
for  anyone  to  advance  money  to  a  partnership,  to  be  ^^^  S**  p^"' 

repaid  out  of  the  profits,  without  making  themselves  Wimoinq-ut 

partners ;    but  such  a  case  is  not  a  partnership,  and  ^^''*' 
possesses  none  of  the  properties  of  a  partnership,  of 
which,    indeed,  the  ordinary  test   and    criterion  are 
wanting. 

Undoubtedly,  there  are  a  great  many  cases  of  con- 
siderable nicety  and  difficulty  in  the  consideration  of 
what  constitutes  a  partner,  such  as  those  in  which 
parties  are  to  be  paid  an  annuity.    There,  if  their  an- 
nuity varies,  that  is,  rises  and  falls  in  proportion  to  the 
greater  or  less  amount  of  the  profits,  they  will  then 
become  partners,  because,  they  not  only  get  a  share 
of  the  profits,  but  the  share  varies  in  proportion  to  the 
floctuation  of  the  profits.    But  in  the  present  case,  the 
difference  in  the  rate  of  the  profits  realized  from  time  to 
time  affects  these  persons  no  more  than  this:— ^that  it 
makes  the  period  of  repayment  of  their  loan  earlier  or 
later ;  for  though  they  are  to  be  paid  out  of  profits,  they 
will  not  get  anything  beyond  the  exact  amount  they 
advanced,  whatever  may  be  the  rate  of  profits,  assuming 
the  concern,  of  course,  to  produce  profits.     This  is  the 
ordinary  test  in  a  question  of  partnership,  because  the 
fact,  that  a  loan  is  to  be  paid  out  of  profits,  does  not 
make  the  lenders  partners,  unless  you  establish  the  fact, 
that  they  take  a  proportionate  rate  of  the  profits  as 
such.    I  find  it  exceedingly  difficult  to  look  at  this  in 
any  possible  view  in  which  they  could  be  made  partners. 
Certainly,  the  having  a  right  to  look  at  the  books  and  the 
accounts,  and  to  see  how  the  works  are  carried  on,  or 
even  to  give  advice,  does  not  constitute  a  man  a  partner, 

because 
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1856.       because  a  person  may  make  a  loan  to  a  partnerabip, 
'•'^^^^"^      and  stipulate  that  this  right  shall  form  an  express  con- 
Stantom      <lition  upon  which  he  advances  his  money  to  the  part- 
Iron  Company  nership.    Whether  it  is  only  the  principali  or  both  prin- 
WiMDiMQ-DP   cip&l  And  interest,  that  is  to  be  paid  out  of  tbe  profits, 
^^*'       is  immaterial^  it  does  not  make  him  a  partner :  it  may 
be,  that  the  profits  may  not  be  sufficient  to  pay  him  for 
ten  years,  and  the  fact  of  their  being  greater  or  lesa 
does  not  make  him  any  the  more  a  partner. 

The  result  is,  that,  in  my  opinion,  it  would  be  wholly 
impossible  for  me  to  hold  (whicb  I  cannot  find  has  ever 
been  held  in  any  case  hitherto  decided),  that  the  cre- 
ditors who  have  executed*  this  deed  of  the  third  part 
are  constituted  partners,  and  liable  to  contribute  to  the 
losses  of  the  concern,  which  have  been  incurred  by 
those  persons  who  have  been  carrying  on  th*e  business. 

The  only  case  to  which  I  was  referred,  in  which  it 
was  pretended  that  any  principle  of  this  sort  was  esta- 
blished, was  the  case  of  Owen  v.  Body  (a),  where,  un- 
doubtedly, there  was  a  trust  for  carrying  on  business 
very  similar  to  the  present  There  two  persons,  who 
had  not  executed  the  deed,  issued  execution  against  the 
property  assigned,  on  the  ground  that  the  deed  was  a 
nullity.  The  question  was,  whether  it  was  a  good  as- 
signment? and  the  Court  held  that  it  was  not.  Lord 
Denman  says,  **  on  consideration  we  think,  that  upon  the 
second  ground  of  objection,  this  assignment  was  not 
good.  The  deed  imposed  such  terms  as  might  have 
constituted  a  partnership  among  the  persons  executing 
it,  and  those  were  terms  to  which  creditors  were  not 
bound  to  submit  The  assignment,  therefore,  was  in- 
valid." 

(a)  SAd.^EU.  28. 
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Talid.'*    Now  it  is  to  be  observed,  that  all  that  was  de-       1865. 
cided  in  that  case  was,  that  the  assignment  was  in-      ^>^^v^^^ 
▼alid,  and  if  that  case  applied  to  the  present,  it  would      Stahton 
decide  nothing  more  than  that  this  deed  is  invalid ;  but  ^"^"  Company 
it  certainly  does  not  decide  that  any  valid  or  legal  part-    Wimoimq-up 
nership  was  constituted  by  reason  of  that  deed  being        ^^^*' 
executed.     I  am  of  opinion,  that  the  subsequent  cases, 
to  which  I  was  referred,  shew,  that  the  opinion  would 
be,  that  these  persons  would  not  thereby  be  constituted 
partners,  and  that  a  subsequent  creditor  of  the  concern 
could  not  have  sued  any  one  of  those  persons  who  were 
parties  to  the  deed  of  the  third  part,  and  could  not  have 
made  them  liable  for  any  contract  entered  into  by  the 
five  persons  who  carried  on  the  business. 

I  am  of  opinion,  therefore,  after  considering  the 
nature  of  this  deed,  and  the  provisions  of  the  Winding- 
up  Acts,  that  this  is  not  a  partnership  within  the 
meaning  of  those  statutes,  and  that  this  is  not  a  case 
in  which  I  can  make  a  winding-up  order,  for  the  pur- 
pose of  enforcing  contribution  between  these  parties. 

It  is  obvious  to  me,  that  the  real  ground  for  this 
application  was  this,  that  the  parties  have  taken  a 
name  as  if  they  belonged  to  a  company,  calling  them- 
selves, "  The  Stanton  Iron  Company,"  as  though  they 
were  a  joint-stock  company ;  but  that  is  the  only  re- 
semblance which  the  case  bears  to  a  partnership,  and  on 
which  it  is  sought  to  involve  the  persons  who  executed 
the  deed  of  the  third  part,  and  bring  them  within  the 
Winding-up  Acts.  No  doubt,  the  five  persons  who 
carried  on  the  business  are  liable  to  the  public ;  but,  as 
regards  the  other  parties,  they  are  merely  cestuis  que 
trust  under  a  deed,  the  limited  purpose  of  which  was  to 
pay,  not  a  proportion  of  profits,  but  a  certain  fixed  sum 

of 
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1855.  of  money  out  of  the  partnership  property,  and  then  to 
^"^^^^^  pay  the  remainder  over  to  the  Smiths,  to  whom  the 
8TANTOH      business  originally  belonged.     The  petition  must  be 

Iron  Company  dismissed  with  costs, 
and  Re 

WlNDINO-0? 

Acts. 


Nov.  e  and  ^»  re  MORSE'S  SETTLEMENT. 

Dec.  4. 

A  trust  fund  (^^  ^^^  marriage  of  Mr.  and  Mrs.  E.  M,  Morse  in 
^"  limited,  V/  Fthruary,  1816,  Mrs.  Morse's  fortune,  consisting 
of  husband  of  A  Bum  of  money  bequeathed  to  her  by  her  father's 
k  drfault  of^'  will,  and  in  part  payable  on  her  mother's  death,  and  a 
appointment,  sum  of  stock  belonging  to  Mr.  Morse,  were  vested  in 
dren  equally  trustees,  upon  trust,  as  to  both  funds,  for  the  husband 
to  be  a  vested  and  wife  successively  for  life,  and  after  the  death  of  the 
and  to  be  paid,  survivor,  as  to  the  wife's  fund,  upon  trust  for  all  or  any 
transferred  or    Qf  ^jjg  children  of  the  marrias^e,  as  the  husband  and 

assigned  to,  ° 

sons  at  twenty-  wife  by  deed,  or  the  survivor  by  deed  or  will,  should 

dauehters  at  *PPoint ;  and  as  to  the  husband's  fund,  upon  trust  for 

twenty-five  or  all  or  any  of  the  children,  as  the  husband  should  by 

benefit  of  sur-  ^^^^  or  will  appoint,  and,  in  default  of  any  such  appoint- 

vivorship  in  ment,  as  to  both  funds,  if  there  should  be  but  one  child 

case  of  death 

under  twenty-  &t  the  death  of  the  survivor,  in  trust  for  that  child,  '*to 
five,  and,  m  to  be  for  the  portion  of  such  one  child  and  to  be  an  interest 

daughters,  in  "^ 

case  of  being  vested  in  such  only  child,  being  a  son  at  his  age  of 
HeW  That  the  *^enty-five  years,  and  being  a  daughter  at  her  age  of 

limitation  was   twenty-fioe  years  or  day  of  marriage" "  and  to 

moteness.         be  paid,  transferred  or  assigned  to  him  or  her  on  or  at 
But  leave      the  same  ace,  day  or  time,  if  the  same  happen  after  the 

was  given  to  o  '       j  ^  i-  r 

produce  evi-  decease  of  the  survivor,  the  said,"  &c.,  bat  if  in  the  life^ 
b^tention  of  **^  time  of  the  said,  tc,  then  immediately  after  the  decease 
the  parties  of  the  survivor,  and  if  there  should  be  two  or  more  such 
out,  and  to  children,  then  both  funds  were  ^'  to  be  divided  between 
have  the  set-  or  among  them  in  equal  shares  or  proportions,  and  the 
tified.  share  or  shares  of  such  of  them  as  shall  be  a  son  or  sons 

to 
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to  be  an  interest  veBted  or  interests  vetted  in  him  or       1855. 
them  respecttvely  at  his  or  their  age  or  respective  ages      ^<^^/'"«^ 
of  twenty-jive  years,  and  the  share  or  shares  of  such  of      Momb'i 
them  as  shall  be  a  daughter  or  daughters  to  be  an  in-    Sattlcmeiit. 
terest  rested  or  interests  vested  in  her  or  them  respec- 
tirely  at  her  or  their  age  of  or  respective  ages  of  twenty- 
five  years,  or  day  or  respective  days  of  marriage/'  '^  and 
to  be  paid,  transfered  or  assigned  to  him,  her  or  them, 
respectively,  on  or  at  the  same  ages,"  &c.,  respectively. 
And  after  the  decease  of  the  survivor  of  husband  and 
,  and  in  case  of  there  being  more  than  one  child, 
and  any  of  them,  being  a  son  or  sons,  shall  die  under 
the  age  of  twenty-five  years,  or  being  a  daughter  or 
daughters,  shall  die  under  that  age  without  being  or 
having  been  married,  then  and  in  every  such  case,  if 
no  appointment  shall  be  made  to  the  contrary,  as  well 
the  original  as  the  accruing  share  of  each  and  every 
such  child,  or  so  much  thereof  as  shall  not  have  been 
raised  or  applied  for  his  or  their  preferment  or  advance- 
ment in  the  world,  shall  go,  accrue  and  belong  to  the 
survivors  or  survivor  of  such  children,  and,  so  far  as  cir- 
cumstances will  admit,  shall  vest  in  and  be  paid  to  him, 
her  or  them'*  at  the  same  time  as  the  original  shares. 
After  the  usual   provisions  for  maintbnance  and  ad- 
vancement, it  was  declared,  that  if  there  should  be  ik> 
child  of  the  marriage  who  should  become  entitled  to  the 
funds,  then  the  husband's  fund  was,  on  the  death  of  the 
survivor,  to  be  transferred  to  his  executors,  and  the  wife's 
to  such  persons  as  she  should  appoint,  and,  in  default 
of  appointment,  to  her  next  of  kin,  as  if  she  had  died 
intestate  and  unmarried. 

At  the  death  of  Mrs.  Marse^  there  were  four  children 
of  the  marriage,  two  sons,  who  attained  twenty-five 
and  one  of  whom  had  since  died  intestate,  and  two 
daughters,  both  of  whom  were  married. 

Mr. 
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1865.  ^r.  and  Mrs.  Morse  made  no  appointment  under 

^*^"^''*^^  their  joint  power ;  but  Mr.  Morse,  since  the  death  of 
Morbb'i  ^''^'  Morse,  had,  at  different  times,  appointed  parts  of 
Settlement,  the  trust  funds,  and  the  residue  now  unappointed  was 
775Z.  New  £3  per  Cent.  The  surviving  trustee,  being  ad- 
vised that  the  limitalion  in  favour  of  the  children  of  the 
marriage  was  void  for  remoteness,  paid  the  residue  into 
Court  under  the  Trustee  Relief  Act.  Mr.  Morse  now 
presented  a  petition  praying,  in  the  alternative,  either 
that  the  principal  of  the  fund  should  be  transferred  to 
him  or  that  the  dividends  should  be  paid  to  him  for  life. 

Mr.  Osborne,  in  support  of  the  petition.  The  limita- 
tion to  the  children  is  clearly  void  for  remoteness,  both 
as  to  sons  and  daughters,  though  the  limitation  to 
the  latter  is  in  the  alternative  on  their  attaining  twenty- 
five  or  being  married.  [The  Master  of  the  Rolls. 
The  limitation  is  void  for  remoteness,  but  the  question 
is,  whether  it  is  not  a  case  for  a  rectification  of  the 
settlement.  As  to  daughters,  it  was  not  altogether  void, 
for  it  is  to  vest  on  their  marriage,  which  might  be  within 
the  proper  limits.]  That  is  so,  but  the  gift  is  to  a  class, 
and,  as  in  Leake  v.  Robinson  {a\  the  limitation  would 
be  void  as  to  all,  if  invalid  as  to  any  of  the  class. 
Here  the  sons  would  be  included,  and,  therefore,  as 
they  could  only  take  at  twenty-five,  the  trust  is  void, 
and  the  father  is  entitled  to  the  residue  remaining  un- 
appointed. 

Mr.  E,  F.  Smith,  contrd.  It  is  forty  years  ago  since 
the  trust  was  created,  and  it  would  now  be  difficult  to 
reform  the  settlement,  except  from  the  recitals  contained 
in  it.     But  it  is  submitted,  that,  according  to  the  true 

construction 

(a)  2  M£r.  364. 
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construction  of  the  settlement^  the  shares  vested  in  the        1865. 
children  at  their  respective  births,  and  "to  be  an  interest      ^^'^^ 
vested,"  refers  merely  to  the  time  of  enjoyment,  or  of  its      Morss'i 
becoming  indefeasibly  vested,  so  as  not  to  be  subject     SeiUement 
to  be  divested.    Howgrave  v.  Cartier{a).   There  are  two 
cases,  also,  in  which  "vested"  was  held  to  mean  "vested 
indefeasibly/'  namely,  Berkeley  v.  Swinhumetjb)]  Taylor 
r.  Frobisher  (c).    In  the  investment  and  accumulation 
clause,  in  this  settlement,  the  words  "  absolutely  vested" 
are  used,  which  shews  what  was  intended,  and  if  nothing 
vested  till  twenty-five,  the  survivorship  clause  was  un- 
necessary, and,  therefore,  "vested"  throughout  must 
mean  "  indefeasibly  vested." 

Mr.  Osborne,  in  reply.  The  cases  cited  have  no 
bearing  on  the  present  question.  In  Howgrave  v.  Car- 
tier  the  whole  turned  upon  the  use  of  the  word  "such," 
and,  in  Taylor  v.  Frobuher,  the  intention  could  not  be 
carried  into  effect  without  giving  the  words  the  con- 
struction contended  for.  If  the  intention  here  was  to 
vest  the  shares  at  the  birth  of  the  children,  no  doubt 
effect  would  be  given  to  it ;  but  there  is  no  indication 
of  any  such  intention  and  the  language  to  the  contrary 
is  plain.  If  there  were  even  an  am][>iguity,  the  court, 
which  leans  to  vesting,  might  then  so  construe  the  settle- 
ment, but  here  there  is  none. 

• 

7%e  Masteb  of  the  Rolls  reserved  judgment. 


The  M  ASTBB  of  the  Rolls.  Dec.  4. 

The  question  on  this  petition  was  the  effect  of  the 
settlement,  which  was  in  these  words.  [His  Honor  stated 
the  limitation.'}    There  is  a  provision  for  the  advance- 
ment 

(a)  3    Fef.  ^  B,  79;   Coop.         (6)  16  Sim.  275. 
66.  (r)  5  DeG.ifSm.  191. 

VOL.  XXI.  K 
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1865.  ment  and  mainteaance  of  the  children  before  their  shares 

^*^*^'^^^  were  payable.    The  question  is,  whether  the  gifts  to 

MoRu'fl  ^  children  are  too  remote,  and    I   am  of  opinion 

SettUment.  ih^t  thgy  ^f^^     i|  ^^ng  endeavoured  to  bring  their  case 

within  the  case  of  Howgrave  v.  Cartier  {a\  Berkeley  ▼• 
Swinburne  (&)  and  Taylor  ▼.  FrobUber  (c),  and  to  main- 
taitti  that,  notwithstanding  the  expression  here  used,  the 
vesting  must  be  considered  to  have  taken  place  at  the 
death  of  the  tenant  for  life,  and  that  the  words  of  the 
settlement,  referring  to  vesting  at  twenty-five,  must  mean 
only ''  indefeasibly  vested ;  '*  so,  that,  if  any  child  attained 
that  age  and  afterwards  died,  no  gift  over  wa^  intended 
to  take  effect.  But,  I  think,  that  this  case  is  distinct 
from  and  is  not  governed  by  the  cases  to  which  I  have 
been  referred. 

In  Taylor  v.  Frobisher,  the  testatrix  had  given  10002. 
to  trustees  in  trust  for  Ann  Tayler  for  her  life,  and, 
after  her  decease,  upon  trust  to  pay  1,000/.  unto  and 
between  all  the  children  of  Ann  Tayler,  or,  if  but  one, 
then  to  such  one,  to  be  a  vested  interest  or  interests  op 
their  respectively  attaining  the  age  of  thirty  years ;  but 
then  the  will  went  on  to  say,  that  if  the  child  died  under 
thirty  without  issue,  that  child's  share  was  to  go  to  the 
survivors  and  be  vested  at  the  same  time  as  their  original 
shares.  In  that  case  the  Vice-chancellor  Sir  Jamee 
Parker  held,  that  the  word  vested  merely  meant  "inde- 
feasibly vested,"  and  he  did  so  for  this  reason : — that, 
unless  he  so  held,  it  would  be  impossible  to  satisfy  the  in- 
tention of  the  testatrix,  in  ca^e  one  of  the  children  of  Ann 
Tayler  should  die  under  thirty  leaving  issue,  in  which 
case  it  was  clear,  that  the  testatrix  did  not  mean  the 
share  to  go  over,  and  yet  the  issue  could  only  take 

through 

(a)  3  Fee.  4-  B.  79.  (c)  6  De  G.  ^  Sm.  191. 

(fr)  16  Sim.  275. 
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through  the  parent;  he^  therefore,  held,  that  the  gift       1 855. 
over  only  was  too  remote  and  not  the  original  gift,  v^^^-^• 

In  re 
Morsb'i 
In  Berkeley  v.  Swinburne  (a),  also,  expressions  were     Settlement 

to  be  found  which  shewed  an  intention  that  the  gifts 

should  vest  immediately  on  the  death  of  the  tenant  for 

life. 

Howgrave  v.  Cartier  (6),  the  Master  of  the  Rolls  held, 
that  if  the  words  were  plain  and  unambiguous  they  must 
prevail,  but  that,  if  ambiguous,  the  Court  would  infer 
a  rational  construction.  In  the  case  of  this  settlement, 
I  look  in  vain  for  any  words  creating  an  ambiguity  on 
the  subject  I  think  that  the  words  must  have  their 
r^ular  and  legal  import;  in  fact,  I  think,  that  it  is  only 
the  consequences  which  arise  which  could  have  raised  a 
serious  case  for  argument,  and  that,  if  the  words  of  the 
settlement  had  been  'Uhat  the  interests  should  be  vested 
at  twenty-one"  instead  at  twenty-five,  the  question  never 
would  have  arisen.  I  am,  however,  as  I  observed  at 
the  hearing  of  this  petition,  strongly  impressed  with  the 
belief,  that  this  a  mere  blunder  in  the  settlement,  and 
that  it  is  not  framed,  in  this  respect,  according  to  the 
intentions  of  the  parties  to  it.  This  appears  to  me  so 
strong  on  the  face  of  the  settlement,  that  slight  addi- 
tional testimony  would,  probably,  be  sufficient  to  induce 
me  to  believe,  that  the  intention  of  the  parties  to  it  was 
to  give  the  children  a  right  to  the  property  settled  as 
purchasers,  and  not  that  they  should  be  altogether  ex- 
cluded. I  propose  to  give  the  children  an  opportunity 
to  adopt  this  course,  if  they  think  it  worth  while,  which 
possibly  it  may  not  be,  as  the  property  has  principally 
been  appointed  by  their  father,  the  Petitioner,  in  their 
favour,  which  cannot  now  be  recalled.  I  shall,  there- 
fore. 


(«)  16  Sim.  275.  (fr)  3  Va.  ^  fi.  79. 

n2 
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In  re 

Mo|isb's 

Settlement. 


forCi  make  an  order  in  accordance  with  the  prayer  of 
the  petition^  but  desire  that  it  shall  not  be  drawn  up  until 
the  first  seal  after  Hilary  Term,  and  give  all  parties 
liberty  to  apply  in  the  meantime. 


June  19. 

A.f  without 
authority,  sold 
a  tniit  estate 
to  B.     In  a 
■uit  to  recover 
the  money 
from  A»f  B,f 
who  was  not  a 
party,  was 
examined  as  a 
witness.     A 
suit  was  after- 
wards insti- 
tuted against 
the  representa- 
tives of  B.,  to 
recover  the  es- 
tate itself,  and 
an  order  of 
course  was  ob- 
tained in  it  to 
use  the  depo- 
sitions in  the 
former  suit, 
saving  just  ex- 
ceptions.    It 
was  discharged 
as  irregular. 


HOPE  V.  LIDDELL.    (No.  2.) 

fyRACE  THOMPSON,  acting  without  authority, 
sold  a  trust  estate  to  George  LiddelL  One  of  the 
cestuis  que  trust  instituted  a  suit  of  Rackham  v.  Siddall 
to  make  her  representatives  liable  for  the  purchase- 
money,  and  in  this  suit,  George  Liddell,  who  was  not  a 
party  to  the  suit,  was  examined  as  a  witness.  Other  of 
the  cestuis  que  trust  instituted  the  present  suit  {Hope  v. 
Liddell)  against  the  representatives  of  George  Liddell 
to  recover  the  estate  itself. 

The  Plaintiffs  obtained,  in  this  suit,  an  order  of  course, 
whereby  it  was  ordered,  that  the  Plaintiffs  be  at  liberty, 
at  the  hearing  of  this  cause,  to  read  and  make  use  of 
the  depositions  taken  in  a  certain  other  suit  of  Rackham 
V.  Siddall,  saving  all  just  exceptions. 

This  order  was  made  upon  a  petition,  stating  that,  in 
the  year  1848,  a  suit  of  Rackham  v.  Siddall  was  insti- 
tuted in  this  honorable  Court,  in  which  suit  certain  de- 
positions were  taken,  both  on  the  part  of  the  Plaintiffs 
and  Defendants.  That  both  this  suit  and  the  said  suit 
of  Rackham  v.  Siddall  related  to  the  estates  devised  by 
the  will  of  William  Spencer,  late  of  the  city  of  York, 
deceased.    That  the  petitioners  were  desirous  to  read, 

in 
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in  this  suit,  the  depositions  taken  in  the  said  suit  of 
Rackkani  v.  SiddalL  The  PlaintifTs  in  the  present  suit 
were  not  parties  to  the  suit  of  Mackham  v.  SiddaU, 

The  Defendants  moved  to  discharge  the  order. 


1855. 


Mr.  JR.  Palmer  and  Mr.  AmpAUtt,  in  support  of  the 
motion.  There  are  two  classes  of  cases  in  which  the 
evidence  taken  in  one  suit  may  be  used  in  another;  first, 
where  the  two  suits  are  between  the  same  parties; 
secondly,  where  the  parties  are  different,  but  there  is  a 
community  of  interest,  as  in  tithe  suits  and  in  suits  to 
establish  a  custom,  in  which  case  it  is  necessary  to  have 
the  pleadings  produced,  to  shew  to  what  points  the  evi- 
dence was  directed.  But  where  the  parties  are  different, 
and  have  no  community  of  interest,  such  an  order  as  the 
present  was  never  heard  of.  If  such  an  order  would  be 
discharged  in  the  second  case,  (i/or/tort,  would  it  in  the 
third.  The  only  ground  for  the  application  was  this, — 
that  the  testator  was  examined  as  a  witness  in  Rackham 
V.  SiddaU,  and  that  his  representatives  are  bound  by  his 
admissions.  If  that  be  so,  the  order  is  unnecessary, 
because  every  confession  or  admission  of  a  party  is  evi- 
dence against  him  and  those  claiming  under  him, 
whether  it  be  made  in  a  cause  or  otherwise.  The  order 
IS  only  necessary  in  order  to  dispense  with  the  necessity 
of  proving  the  bill  and  answer ;  here  it  directs  that  all  the 
depositions  may  be  used  ;  and,  therefore,  copies  of  the 
whole  of  them  must  be  taken,  which  will  entail  a  very 
useless  expense.  It  will  be  said,  that  the  words  ^'  saving 
all  just  exceptions"  makes  it  unnecessary  to  discharge 
the  order,  but  it  will  be  too  late  to  take  the  objection  at 
the  hearing,  when  the  Defendants  have  taken  copies  of 
all  the  proceedings,  and  the  expense  has  already  been  in- 
curred and  thrown  away.  They  cited  2  DanieVs  Pr.(a); 

Highfield 

(a)  Page  433. 
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1866.       Bighfidd  r.  Peake  (a) ;    WUUanu  v.  Btoadhead  (Jb) ; 
Humphreys  t.  Pentam  (c) ;  Ooodenough  v.  Alway  (d). 

Mr.  Burdon,  contri. 

The  Master  of  the  Rolls  discharged  the  order  with 
costs. 

(a)  Moo.  4  M.  109.  (f )  1  Myi,  if  Cr.  580. 

(6)  I  Sim.  151.  (4^)  2  Sim.  4  &  481. 


GOVER  V.  STILWELL. 

JjtCm   3|   4.  

A  lum  of  10/.   JN  this  case, 

11  usually  al-      -A. 
lowed,  without 

taxation,  for  The  MASTER  of  the  RoLLB  Said,  that  an  inHexible 

t!etition\o  ob-  ^^*  adopted  by  him,  on  petitions  for  the  transfer  of 
tain  money  out  furtds  to  a  Petitioner  standing  to  his  separate  accoont, 
ing  to  a  lepa-'  ^^^  ^^  which  no  other  person  was  interested,  was,  not  to 
rate  account,     order  a  taxation  of  the  costs,  but  to  allow  10/.  to  the 

and  m  which         ..  .        ^       ,  .  , 

no  one  but  the  souditor  for  the  costs,  without  taxation. 

PetiUoneri  are 
interested. 

Mr.  Pole  for  the  Petitioners. 
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1865. 


HOPE  V.  LIDDELL.    (No.  1.) 
LIDDELL  e.  NORTON. 


Nm.  IB,  17, 
21. 

JjtC»   Dm 


DR.  William  Spencer y  the  owner  in  fee  of  some  lands  a  trustee  de- 
al HuU  and  elsewhere,  made  his  will  in  March,  ^^^£1^^ 
1798»  by  which  be  devised  them  to  William  TAompson,  wbatioever 
his  heirs  and  assigns,  upon  trust,  out  of  the  rents,  to  ^^^^  »>  charged 
pay  an  annuity  of  160/.  to  his  wife,  and  to  pay  the  Jj'K^if^^/' 
surplus  rents  to  his  daughter  Catherine,  the  wife  of  tmit  esutet 

Benjamin  ^^^^^ 

inaccurately 
recited  in  a  conveyance.    Held,  neverthelea,  that  the  purchaser  had  notice  of  the 
real  contents  of  the  will. 

When  a  trustee  has  a  power  of  sale  over  real  estate,  with  power  to  give  receipts,  and 
it  is  declared  that  the  purchaser  shall  not  he  liable  for  the  misapplication  of  the 
purchase-money,  the  payment  to  the  authorized  agent  of  the  trustee,  even  though  he 
he  tenant  for  life,  is  not  a  breach  of  trust  or  invalid. 

Where  A.,  (a  stranger  to  the  trust,)  assuming  to  exercise  a  trust  for  sale,  conveys 
the  estate  to  a  purchaser,  if  this  Court  afterwards  compels  the  purchaser  to  restore  the 
land  to  the  cestui  que  trutt,  the  purchaser  will  be  entitled  to  all  the  assistance  which 
this  Court  or  the  cestui  que  trust  could  give  him,  to  recover  from  the  self-constituted 
trustee  the  purchase-money  still  in  his  hands,  or  for  which  he  might  remain  liable. 

In  1799,  a  testator  devised  an  estate  in  trust  for  his  daughter  and  her  husband 
successively  for  life,  with  remainder  to  their  children,  and  he  gave  to  the  trustee 
a  power  of  sale.  The  trustee  died  in  1806,  and  the  trust  descended  on  his  heir  A, 
immediately  aAerwards,  B.,  acting  without  authority  as  trustee,  sold  the  estate  to  a 
purchaser  with  notice,  and  allowed  the  purchase-money  to  be  received  by  the  daughter's 
husband.  The  husband  died  in  }837,  and  in  a  suit  instituted  by  one  of  the  children, 
his  estate  was  declared  liable  for  the  purchase-monev  in  his  hands.  The  daughter 
died  in  1845,  and,  in  a  suit  by  her  representatives,  the  estate  of  B.  was  held  liable 
for  the  trust-money  to  the  extent  of  the  daughter's  interest  only,  and  relief  was 
refused  to  the  children,  who  were  Defendants.  Between  1826  and' 1830  the  children 
had  executed  deeds  reciting  the  sale,  &c.  In  1851  some  of  them  instituted  a  suit 
to  recover  the  estate  itself  from  the  purchaser.  Held,  that  they  were  entitled  to  no 
relief;  and,  in  a  cross  suit  by  the  purchaser,  the  children  were  decreed  to  make  good 
his  title. 


DATES. 


1799.  Dr.  Spencer  died. 

18()6.  William  Thompson  died. 

1807.  Conveyance  by  Grace. 

1821.  Jonas  died. 

1826.  )    Deeds  executed  by 

1830.  S        children. 

1837.  Benjamin  Norton  died. 


1837.  Greene  V.  Norton, 
1 845.  Catherine  Norton  died. 
1816.  Rackhamv.SiddaU. 
1848.  Decrees. 

1850.  Appeal. 

1851.  Ejectment. 
1851.  Hope  V.  Liddell. 
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LiDDBLL 

V. 
NORTOM. 


Benjamin  Norton^  for  life,  with  remainder  to  Benjamin 
Norton  for  life,  with  remainder  to  the  children  of  Cath- 
erine Norton^  as  tenants  in  common  in  tail,  with  an 
ultimate  remainder  to  Matthew  Spencer  in  fee. 

The  will  contained  a  proviso,  that  in  case  Benjamin 
Norton  and  Catherine  Norton,  or  the  survivor,  should 
be  desirous  that  the  whole  or  any  part  of  the  estates 
should  be  sold,  then  ''that  it  should  be  lawful  for 
William  Thompson,  his  heirs  and  assigns,  to  sell  and 
dispose  of  the  same,  by  and  with  the  consent  and  appro- 
bation of  Benjamin  Norton  and  Catherine  Norton,  or  the 
survivor  of  them,  and  after  payment  of  the  money  to 
arise  by  the  sale,"  to  sign  and  give  receipts  for  the  pur- 
chase-money, which  were  to  be  sufficient  discharges  for 
the  purchasers,  who  were  not  afterwards  to  be  answer- 
able '*  for  any  loss,  misapplication  or  non-application  of 
the  purchase-money  or  any  part  thereof,"  and  should 
hold  the  estates  discharged  of  the  uses.  Sec*,  thereby 
declared.  The  testator  then  directed  the  purchase- 
moneys  to  be  laid  out,  either  in  the  purchase  of  other 
hereditaments  or  upon  good  and  sufficient  security  at 
interest,  in  the  name  of  his  trustee ;  and  the  heredita- 
ments were  to  be  conveyed  to  William  Thompson  and 
his  heirs,  to  the  uses  thereinbefore  declared  and  then 
subsisting.  And  the  testator  directed  that  the  principal 
money,  after  the  decease  of  Benjamin  and  Catherine 
Norton,  should  be  equally  divided  amongst  all  such 
child  or  children  as  Catherine  Norton  might  leave  at 
her  decease,  to  be  vested  and  paid  at  twenty-one,  and 
in  default  to  Matthew  Spencer. 

The  testator  died  in  1799.  William  Thompson  ac- 
cepted the  trusts  of  the  will  and  entered  into  possession 
of  the  lands.  He  died  in  1806,  having  made  his  will, 
dated  the  17th  December,  1806,  which  was  as  follows: 

"  I  give 
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^  I  give  and  devise  all  my  real  estates,  whatsoever  and 
wheresoever,  unto  and  to  the  use  of  my  sister  Chrace 
Thompson,  her  heirs  and  assigns  for  ever,  charged  with 
£0/.  to  my  friend  WatsonJ'*  William  Thompson  left 
Jonas  Thompson f  his  brother  and  heir-at-law,  and  Grace 
Thompson,  his  sister  and  devisee,  surviving  him. 

In  June,  1806,  Benjamin  Norton  entered  into  a 
written  contract  for  the  sale  of  about  seventy^four  acres 
of  the  devised  property,  (which  was  the  estate  in  ques- 
tion in  this  cause,)  for  6,300/.,  to  George  LiddelL 
Liddell  agreed  to  pay  1,000  guineas  of  the  purchase- 
money  on  demand,  and  secure  the  remainder  by  the 
joint  bond  of  himself  and  two  other  persons,  to  be  paid 
at  the  expiration  of  three  years,  unless  the  then  present 
war  should  not  then  be  ended ;  and  if  the  war  should 
then  exist,  then  one-half  only  was  to  be  paid  at  the 
expiration  of  three  years,  and  the  other  half  so  soon  as  a 
definitive  treaty  of  peace  should  be  signed,  with  interest 
until  paid. 


1856. 


Hops 

V. 
LiDDILL. 

Liddell 

NORTOM. 


A  conveyance  of  the  lands  was  executed,  dated  the 
2lBt  of  October,  1807,  which  was  made  between  Grace 
Thompson  of  the  first  part,  Benjamin  Norton  and  wife 
of  the  second  part,  Mr.  Liddell  of  the  third  part,  and 
a  trustee  of  the  fourth  part.  It  recited  the  will  of 
Spencer,  the  will  oi , Thompson  (but  omitting  the  im- 
portant words  ^'charged  with  50/.  to  my  friend  Wat-- 
son**\  by  virtue  of  which  Spencer^s  property  had  become 
vested  in  Grace  Thompson  upon  the  trusts  of  Spencer  s 
will ;  that  Grace  Thompson,  in  pursuance  of  the  power 
of  sale  in  Spencer^ s  will,  and  with  the  consent  of  Norton 
and  wife,  had,  '^  some  time  ago,"  contracted  with  Liddell 
for  the  sale  of  the  property  for  6,300/.  It  then  pur- 
ported to  convey  the  property  in  consideration  of  that 
sum,  expressed  to  be  paid  to  Chrace  Thompson.  A  re- 
ceipt 
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ceipt  for  the  payment  of  the  purchase-money,  on  the 
same  day,  was  indorsed  and  signed  by  Grace  Hunnpmn. 

It  must  be  here  observed,  that  if,  as  was  held,  the 
trust  estate  did  not  pass  by  the  will  of  William  Thomp- 
soHf  this  coHTeyance  did  not  pass  the  estate  to  Liddett^ 
for  Jonas  Thompson^  the  heir-at-law  of  William  Thomp^ 
toHf  was  still  living,  and  lived  until  1821. 

The  whole  of  the  purchase-money  of  6,300/.  was  re- 
ceived by  Benjamin  Norton  at  different  times,  and  was 
by  him  misapplied,  and  he  gave  Chrace  Thompeon  a 
bond  of  indemnity  against  the  consequences  of  her 
having  allowed  him  to  receive  the  money. 

Benjamin  Norton  died  in  1837,  and  Catherine  his 
wife  died  in  1846.  Their  children  were  Mr.  William 
Spencer  Norton^  Edward  Norton,  Q^orgiana  Seton, 
Mary  Hope  (^the  Plaintiflf)  and  Catherine  Greene  (de- 
ceased). 

It  is  now  necessary  to  advert  to  the  different  suits 
which  had  been  instituted  in  this  Court  relative  to  these 
matters. 


On  the  death  o^  Benjamin  Norton^  a  suit  of  Greene  v. 
Norton  was,  in  1837,  instituted  by  Greene,  the  husband 
and  representative  of  Catherine,  one  of  the  children,  who 
had  died  in  1826,  to  administer  Norton's  estate  arid  to 
make  it  liable  for  the  trust  moneys  received  by  him.  By 
the  decree  (1848),  the  parties  beneficially  interested 
under  Spencer*s  will  were  declared  creditors  of  Bet^amin 
Norton  for  6,800/.,  produced  by  the  sale  of  the  trust 
estates  and  received  by  him,  without  prejudice,  however, 
to  their  right  to  resort  to  the  estates  of  the  Thompsons 
or  to  the  estates  sold. 

In 
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In  Juh/y  1846,  a  8utt  of  Raekham  r^  Siddatt  was 
iDstitiited  by  the  administrators  of  Catherine  Norton 
against  Siddall  (the  executrix  of  Cfraee  Thompeon)  and 
others,  and  seeking  to  chai^  the  estate   of  Oraee 
Thompson  with  the  purchase-money  for  the  trust  estates, 
which  she  had  allowed  Mr.  Norton  to  reoeive.     In  her 
answer,  filed  in  January^  1 847,  Charlotte  Siddall  denied 
that  Mr«  Thompeon  left  Grace  Thompeon  his  heir^tr 
law.    At  the  hearing  of  Raekham  y.  Siddallt  the  children 
o(  Senjamin  Norton  and  wife  supported  the  claim  of 
the  Phintifl^  and  the  Vice-Chancellor  of  England^  on 
the  13th  of  July,  1848,  held  (a),  that  though  the  trust 
estates   had  not  passed  to  Qraee   Thompeon  by  her 
brother^s  will,  yet,  as  she  had  assumed  the  character  of 
a  trustee,  she  incurred  the  responsibilities  of  one,  and  he 
declared  (&),  that  Chraee   Thompeon  having  permitted 
Benjamin  Norton  to  receive  the  6,300/.,  that  sum  ought 
to  be  made  good  out  of  her  assets.    Upon  appeal,  in 
1860,  the  decree  was  varied  by  Lord  Cottenham^  who 
was  of  opinion,  that  the  relief  ought  be  limited  to  the 
interest  of  the  deceased  tenant  for  life,  and  ought  not  to 
extend  to  the  capital  sum  of  6,300/.  (c).     The  Lord 
Chancellor,  on  that  occasion,  expressed  an  extra  judicial 
opinion,  that  the  children,  except  one,  by  their  mode  of 
dealing,  had  disentitled  themselves  to  relief  against  the 
representatives  of  Grace  Thompeon  {d)*    It  will  be  ne- 
cessary to  refer  to  Uiese  acts  hereafter. 

In  1851,  after  Catherine  Norton's  death,  the  Plaintiffs 

and  others  had  commenced  an  action  of  ejectment  to 

recover  the  property,  which  had  abated  by  the  death  of 

George  Liddell  in  the  same  year ;  and  the  Plaintiffs,  as 

they  alleged,  were  unable  to  try  their  title  at  law,  in 

consequence 

(a)  16  Sim,  297.  2  H.  4  Tw.  64. 

(6)  U.  306.  (d)  See  1  Mac,  ^  Gor.  620, 

(e)  See  1  Mac.  4-  G.  620,  and      and  iH.^Tie.  54. 
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consequence  of  an  outstanding  term  of  500  years, 
created  in  1775,  which,  in  1838,  Oeorgt  LUdell  had 
got  surrendered  to  him,  but  which  had  not  merged,  he 
not  having  any  legal  estate. 

Another  difficulty  apprehended  by  the  Plaintiffs  was, 
that  if  they  relied  on  a  demise  by  Grace  Thompson  or 
of  her  heir,  her  conveyance  in  1807  would  operate  as  an 
estoppel. 

The  present  suit  of  Hope  v.  Liddell  was  instituted,  in 
November f  1851,  by  Mrs.  Hope  and  her  mortgagee,  and 
by  Mr.  Greene  (who  represented  the  daughter  Catherine) 
and  his  mortgagee,  against  the  representatives  o(  Liddell^ 
against  Alder^  a  purchaser  of  part  of  the  estate  frooi 
Liddell,  and  other  necessary  parties. 

The  bill  prayed  a  declaration,  that  the  Plaintiffs  and 
the  Defendants,  who  were  in  the  satne  interest,  were 
entitled  to  the  possession  of  the  property,  for  the  assign- 
ment of  the  terms,  for  an  injunction  to  restrain  their 
being  set  up,  for  the  assistance  of  the  Court  in  trying 
the  right,  and  for  the  delivery  over  of  the  title  deeds. 

The  Defendants  insisted,  that  the  children,  knowing 
the  purchase-moneys  to  be  in  the  hands  of  Benjamin 
Norton^  their  father,  had  recognized  and  adopted  the 
transaction,  and  had  executed  various  deeds,  &c.,  and 
done  various  acts,  shewing  that,  with  full  knowledge 
of  the  receipt  of  the  moneys  by  the  father,  they  had 
sanctioned  and  adopted  the  sale.  The  deeds  so  exe- 
cuted were  as  follows  : — 


On  the  1st  September ,  1826,  JEdward  Spencer  Norton 
and  the  Plaintiff  Mrs.  Hope  executed  a  deed,  which 
recited  the  will  of  Dr.  Spencer,  the  birth  of  five  children, 

the 
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the  sale  of  the  property,  and  that  the  purchase-money 
had  been  invested,  **  in  the  name  of  the  trustee  under  the 
said  will/'  on  mortgage  of  the  Bawburgh  estate  be- 
longing to  Benjamin  Norton  (which  last  statement  was 
at  yariance  with  the  truth),  and  by  this  deed  they  charged 
with  an  annuity  of  60/.,  granted  to  Eleanor  Hunter  in  con- 
sideration of  600/.,  all  their  shares  in  all  the  money  which 
arose  from  the  sale  of  the  devised  estates  ''  and  then 
remaining  in  the  hands  of  Benjamin  Norton,  upon  the 
security  of  a  mortgage  of  his  aforesaid  estate,  or  of  and 
in  all  other  the  estates,  funds  and  securities,  in  or  upon 
which  the  same  money"  should  thereafter  be  placed  out 
or  invested. 


1855. 


On  the  1st  April,  1828,  the  Plaintiff  Mrs.  Hope, 
Edward  Spencer  Norton,  and  their  sister  Georgiana 
executed  a  similar  deed,  with  similar  recitals,  to  secure 
an  annuity  of  72/.  to  a  person  of  the  name  of  Higham. 

On  the  2nd  February,  1829,  a  settlement  was  exe- 
cuted on  the  marriage  of  William  Spencer  Norton 
with  Miss  Cooper,  by  which,  after  reciting  that  he  was 
entitled  to  a  share  in  certain  moneys  which  had  arisen 
from  the  sale  of  certain  lands  situated  in  Yorkshire  and 
Hully  he  proceeded  to  settle  these  shares  upon  the 
trusts  of  that  indenture- 


On  the  6th  March.  1830,  a  deed  of  arrangement  was 
entered  into,  between  Edward  Spencer  Norton  and  his 
father.  This  deed  recited  the  will  of  Dr.  Spencer,  the 
grants  of  the  two  annuities  above  mentioned,  and  by  it, 
Edward  Spencer  Norton  assigned  and  transferred  to 
his  father  all  the  shares  to  which  he  then  was  or  there* 
after  might  become  entitled  to  "  in  the  money  arising 
from  the  sale  of  the  hereditaments  and  real  estate  de- 
vised" by  Dr.  Spencer. 

On 
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No&Tqy* 


Oq  the  2(Uh  idprtZ,  1830,  Mr.  and  Mrs.  Seaman 
(formerly  Miss  Geargiana  Spencer  Norton)^  executed  a 
mortgage  to  Mr.  Currie  for  1,700/.,  which  recited  the 
will,  the  sale  of  the  property,  the  investment  of  part  of 
the  money  arising  therefrom  in  lands  at  Batchargk,  an<f 
that  **  the  remainder  thereof  was  now  in  money ;  and 
thereby  her  &fth  of  the  lands  devised,  and  of  the  moneys 
arising  from  the  sale,  and  the  securities  on  which  the 
same  '^  are  or  shall  be"  invested,  and  of  the  lands  pur- 
chased was  thereby  conveyed  to  the  mortgagee. 


The  Court  considered,  that  the  evidence  in  the  present 
suit  shewed,  that,  during  the  life  of  Benjamin  Norton^ 
the  family  were  all  aware  that  the  whole  of  the  property 
derived  from  Dr.  Sptncgr  had  been  sold,  and  that  the 
purchase-money  had  been  paid  to  Benjamin  Norton : — 
that  part  of  the  proceeds  had  been  invested  in  the 
purchase  of  the  Bawburgh  estate,  and  that  part  re- 
mained uninvested  in  the  hands  of  their  father. 

After  the  institution  of  the  suit  of  Hope  v.  LiddeU, 
the  lAddeUs  filed  a  cross  bill,  for  a  declaration,  that, 
under  the  circumstances,  it  was  not  competent  for  the 
children  of  Catherine  Norton  to  dispute  the  validity  of 
the  sale  by  Grace  Thompson  to  George  LiddeU;  that 
they  might,  if  necessary,  execute  a  proper  conveyance 
to  the  Plaintiffs,  and  be  restrained  from  proceeding  to 
eject  them. 

The  two  suits  now  came  on  for  hearing. 


Mr.  Lloyd  and  Mr.  Burdon,  for  the  Plaintiffs  in  the 
first  suit  First,  the  legal  fee  passed  under  the  will  of 
Upeneer  to  his  trustee  William  Thompson:  It  did  not, 
however^  pass  to  Grace  Thompson  by  the  general  devise 
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in  WiUkm  T/wmpion*9  will;  Backham  t.  8id4aU(a)f 
but  deaceuded  on  fais  beir  at  l^w,  Jonas  Thorn fton;  eon- 
3equentlyy  the  sale  and  conveyance  by  Chrace  Thtmpaan 
to  George  Liddell  was  nugatory,  sbe  having  no  estate  or 
interest  whatever  in  the  property,  and  being  a  stranger 
to  the  trusts  and  powers  contained  in  Sptncer^a  will. 
The  case  is  similar  to  HichM  v.  SaUUt  (b),  there  trua* 
tees  of  a  willi  under  the  belief  (which  turned  out  er* 
rooeous),  that  three  allotments  had  passed  by  the  will, 
sold  them  in  1814,  the  Plaintiflf's  title  accrued  in  1831, 
he  attained  twenty-one  in  1849,  and  soon  after  filed  a 
bill  claiming  the  three  allotments,  the  Court  made  a 
deccee  in  his  favour. 


18dfi. 


NoaTQir. 


Seeondly,  Chraee  Thompson  professed  to  act  as  a  trus^ 
tee,  and  took  upon  herself  the  duties  and  responsibilities 
of  that  office.  Treating  the  matter  on  that  basis,  the 
sale  and  the  transactions  connected  with  it  were  a 
manifest  breach  of  trust,  of  which  the  purchaser  had 
foil  notice.  As  a  trustee,  she  had  no  right  to  delegate 
her  authority  to  Benjamin  Norton^  the  tenant  for  life, 
and  enable  him  to  enter  into  a  contract  for  the  sale  of 
the  trust  estate.  In  Mortloek  v.  BuUer  (c).  Lord  Mdou 
•ays  "  the  most  improvident  course  that  can  be  adopted 
is,  to  entrust  the  tenant  for  life  with  the  execution  of 
such  a  power  as  this ;  for  it  is  generally  the  interest  of 
the  tenant  for  life  to  convert  the  estate  absolutely  into 
money,  either  with  a  view  to  sell  another  estate  to  his 
family,  or  for  the  ordinary  purpose  of  getting  a  better 
income  during  his  life."  The  mode  of  payment  of  the 
purchase-money  was  itself  a  breach  of  trust ;  for,  under 
a  power  to  sell  for  money,  the  trustee  sold  the  ^tate  for 
a  debt,  postponing  the  payment  to  a  future  contingent 

period. 


(a)  16  Sim.  297;   1  Mcu:.  8f 
Gor.  617,  sad  2  H.  ^  2V.  44. 


(b)  3  De  G.,  M.  Sf  G.  782. 

(c)  le  Va.  308. 


L_ 
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period,  namely,  a  general  peace,  when  the  fands  would 
be  much  higher.  In  addition  to  this,  the  trustee  allowed 
the  purchase-money  to  be  paid  into  the  wrong  hand, 
and  she  and  the  purchaser,  with  whose  concurrence  and 
assistance  this  was  done,  were,  on  that  ground,  guilty 
of  a  breach  of  trust;  for  a  trustee  is  not  justified  in 
allowing  the  purchase-money  for  a  trust  estate  to  be 
received  by  any  one  but  himself  (a).  Mr.  Liddell  is 
responsible,  he  having  express  notice  of  the  trust,  and 
participating  in  these  irregular  transactions.  That  he 
had  direct  notice  is  evident;  he  purchased  expressly 
under  the  power  in  Spencer*a  will ;  the  conveyance  to 
him  recites  Thompsons  will,  inaccurately  it  is  true,  but 
it  gave  him  notice  of  the  contents,  and  it  became  his 
duty,  as  a  purchaser,  to  investigate  the  title  and  see  that 
the  will  was  accurately  set  forth.  The  conveyance  is 
expressed  to  be  made  for  money  paid  at  the  time,  and 
a  receipt  for  it,  signed  by  Grace  Thompson^  is  indorsed ; 
this  George  Liddell  knew  to  be  false,  and  although  he 
might  not,  upon  the  terms  of  Spencer  $  will,  have  been 
bound  to  see  to  the  application  of  the  purchase-money, 
yet, ''  when  the  act  is  a  breach  of  duty  in  the  trustee,  it 
is  very  fit  that  those  who  deal  with  him  should  be  af- 
fected by  an  act  tending  to  defeat  the  trust  of  which 
they  have  notice ;"  Balfour  v.  Welland{b).  He  paid  his 
purchase-money  into  the  wrong  hand,  and  therefore 
never  obtained  a  valid  discharge  for  it.  The  bond  of  in- 
demnity at  once  fixes  him  with  full  notice  of  the  breach 
of  trust,  and  the  irregularities  in  the  sale,  for  it  recites 
the  transaction. 


It  will  be  said  by  the  Defendants,  that  they  are  pur- 
chasers for  valuable  consideration ;  secondly,  that  the 

Plaintifis 


(a)  3  Sugd.  Vend,  (lOthed.)  157. 


(6)  16  Tei.  151. 
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Plaintiffs  are  barred  by  lapse  of  time ;  and  thirdly,  that 
the  Plaintiffs  have  adopted  and  acquiesced  in  the  sale. 

The  plea  of  purchaser  for  valuable  consideration 

without  notice  is  out  of  the  question,  for  notice  is 

clearly  brought  home  to  George  LiddelL    To  support 

spcb  a  defence,  he  must  deny  notice  and  answer  all  the 

acts  shewing  it,  Jerrard  v.  Saunders  (a),  and  must  shew 

that  the  vendor  was  or  pretended  to  be  seised ;  for  a 

purchaser  from  a  perfect  stranger  can  never  set  up  such 

a  defence;  Head  v.  Egerton{b).    Here,  all  parties  had 

notice  of  the  bad  title  of  Grace  Thompson^  and  that  she 

had  no  right  to  act  in  the  trust,  and  even  if  the  purchase 

bad  been  made  under  a  false  representation,  it  must  be 

shewn,  that  the  falsehood  of  the  fact  asserted  could 

not  have  been  detected  by  reasonable  diligence ;  Jones 

V.  PowUs  (c).    As  to  the  lapse  of  time,  the  Plaintiffs, 

^ho  were  entitled  in  remainder,  were  not  bound  to  take 

any  proceedings  until  the  death  of  the  last  tenant  for 

life  in  1845.    At  law,  a  remainderman  cannot  bring 

ejectmentMintil  his  estate  comes  into  possession,  and  his 

remedy  in  equity  is  analogous ;  The  Duke  of  Leeds  v. 

Lord  Amherst  (d) ;  Earl  Pomfret  v.  Lord  Windsor  (e) ; 

PhiUipson  V.  Gatty  (/).    The  rule  applicable  to  stock, 

^flin  Browne  v.  Cross  (g),  is  inapplicable  to  real  estate. 

As  to  the  children's  adoption  of  and  the  acquiescence 
in  the  transaction,  two  things  will  be  relied  on,  first  the 
proceeding  in  the  suit  of  Rackham  v.  Siddall,  and 
secondly,  the  deeds  executed  by  the  children.  But  to 
constitute  adoption  and  acquiescence,  there  must  be  a 
full  knowledge  of  all  the  material  circumstances ;  and 
it  is  clear, from  the  deeds  themselves,  that  the  children  did 

not 


1855. 


(a)  2  Ve$.jun.  187. 

(6)  3  P.  Wnu.  281. 

(c)  3  MyL  is  K.  581. 

id)  14  5im.  357;  2  PWtf.  1 17. 

VOL.  XXI. 


(e)  2  Vet.  sen.  481. 
(/)  7  Hare,  516. 
(g)  14  Beav.  105. 
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not  possess  an  accurate  knowledge  of  the  iacts*  They 
were  not  aware  that  Grcu:e  Norton  was  not  a  trustee, 
and  they  considered  that  the  statement  in  the  deeds 
was  accurate,  that  the  trust  moneys,  though  in  the  hands 
of  Benjamin  Norton^  were  secured  by  a  mortgage  of 
the  Bawburgh  estate.  The  present  PlaintifTs  were  not 
PlaintiflTs  in  Rackham  v.  Siddall,  and  are  not  bound  by 
the  extra  judicial  observation  of  Lord  CoUenham  in  that 
suit  (a)  on  matters  not  in  issue  therein,  founded  on  state- 
ments in  the  Plaintiff's  bill  which  did  not  even  bind  the 
Defendants ;  besides,  Lord  Cotlenham  never  could  have 
intended,  that  the  parties  were  bound  by  the  execution 
of  the  deeds  mortgaging  and  dealing  with  the  fund,  for 
Catherine  Norton  herself  had  executed  several,  yet, 
nevertheless,  her  representatives  obtained  relief  by  the 
decree  made  by  Lord  Cottenham  himself.  The  present 
Plaintiffs  were  held  entitled  to  no  benefit  from  that 
suit,  and,  therefore,  they  can  never  be  said  to  be  bound 
by  or  to  have  adopted  it. 


The  deeds  executed  by  the  children  could  not  confer 
any  right  on  the  present  Defendants,  who  were  not  par- 
ties to  them,  or  relieve  them  from  any  obligation  ;  these 
deeds  were  res  inter  alios  actce;  besides,  they  proceeded  on 
an  inaccurate  knowledge  of  the  facts,  for  they  all  assume, 
that  the  sale  had  been  made  by  some  person  competent 
to  execute  the  trusts,  and  that  the  money  was  pro- 
perly secured  by  mortgage ;  both  of  which  facts  were 
untrue.  Acquiescence  cannot  be  put  higher  than  a 
release,  and  if  the  present  Plaintiffs  had  actually  exe- 
cuted a  release  to  the  Defendants,  it  would  be  set  aside, 
upon  its  being  proved  to  have  proceeded  on  an  in- 
accurate statement  of  the  facts.  If  the  Vice-Chancellor 
of  EnglandTs  decree  had  stood,  directing  repayment  of 
the  whole  fund,  and  it  had  been  paid  accordingly,  the 

present 

(a)  2  H.  4-  Tw.  54. 
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present  Plaintiffs  might  then  be  precluded  from  going 
against  the  estate  itselfy  but  then  their  claims  would 
have  been  satisfied.  Here  they,  as  yet,  have  received 
nothing,  and  when  Lord  Cottenham  reversed  the  decree 
of  the  Vice-Chancellor  of  England,  and  held  that  the 
children  were  not  entitled  to  relief  against  the  repre- 
sentatives of  Grace  Thompson,  they  immediately  became 
entitled  to  recover  the  estate,  and  they  forthwith  com- 
menced their  action  of  ejectment. 

The  8  &  9  VicL  c.  112,  was  also  cited  as  to  the  out- 
standing terms. 

Mr.  Toller,  for  a  mortgagee  of  Catherine  Greeners 
share.  The  equity  of  this  case  is  very  plain.  An  estate 
is  devised  to  parents  for  life  with  remainder  to  their 
children.  On  the  death  of  the  parents,  the  children 
demand  the  estate,  which  has  been  sold  by  a  perfect 
stranger,  and  they  find  the  purchaser  in  possession  of 
their  property  without  any  title  whatever.  It  would  be 
a  total  denial  of  justice,  if  the  Court  were  to  refuse  its 
assistance  to  the  children,  to  obtain  possession  of  the 
estate  thus  distinctly  devised  to  them.  It,  in  fact,  re- 
mains unsold  at  the  present  moment,  and  this  fact  is 
material  for  those  representing  Catherine  Greene,  who 
predeceased  her  mother,  inasmuch  as  the  estate  and  the 
purchase-money  are  limited  to  the  children  in  different 
ways.  Catherine  Greene,  though  interested  in  the  estate, 
took  no  interest  in  the  purchase-money,  because  she  did 
not  survive  Catherine  Norton  her  mother. 

Mr.  Jffaggallay,  for  Mr.  Spencer  Norton,  a  person  of 
unsound  mind. 

Mr.  Rogers,  for  Cooper,  a  party  in  the  same  interest 

Mr.  JR.  Palmer  and  Mr.  Amphlett,  for  the  pur- 
chaser Liddell,  and 

o2  Mr. 
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Mr.  RoupeU  and  Mr.  Giffard,  for  Alder,  purchasei 
of  part  of  the  estate  from  LiddtlL 


This  is  a  pure  ejectment  bill|  which  can  only  succeed 
on  the  strength  of  the  Plaintiffs'  title ;  but  there  are 
several  reasons  for  holding  them  entitled  to  no  relief. 
First,  the  trust  estate  passed  to  Grace  Thompson,  under 
William  Thompson's  will ;  Elliott  v.  Elliott  (a) ;  Lord 
Braybroke  v.  Inskip{b);  Bainhridge  v.  Lord  Ash- 
burton  {c)*  The  estate  passed  under  her  conveyance, 
and  the  purchaser  was  not  bound  to  see  to  the  appli- 
cation of  the  purchase-money ;  the  payment  of  which  to 
the  authorized  agent  of  the  vendor  is  the  usual  mode  of 
proceeding,  and  is  perfectly  valid. 

Secondly,  assuming  that  the  trust  estate  did  not  pass 
to  Grace  Thompson,  still  she  acted  as  and  was  the  de 
facto  trustee,  and  here  there  was  a  power  to  sell  which 
distinguishes  the  case  from  Hicks  v.  Sallitt  (d),  where 
the  trustees  had  no  authority  to  dispose  of  the  property. 
The  only  flaw  is,  that  the  wrong  person  assumed  to  act, 
but  that  was  rectified,  by  Grace  Thompson's  title  sub- 
sequently accruing  on  the  death  of  Jonas,  as  well  as  by 
the  adoption  of  the  sale  by  the  parties  interested.  There 
was  a  binding  contract  entered  into  by  the  tenant  for 
life,  and  all  that  the  parties  interested  could  receive  was 
the  purchase-money.  In  Bowen  v.  Evans  (e),  in  a  suit  by 
a  judgment  creditor  of  a  testator,  a  settled  estate  was 
sold,  and  great  and  numerous  errors  and  irregularities 
had  taken  place  in  the  sale  and  proceedings  in  the  cause. 
After  the  death  of  the  tenant  for  life,  the  remainderman 
instituted  a  suit  to  set  aside  the  sale,  but  the  Court  re- 
fused to  interfere,  holding,  that  if  it  could  do  justice 
to  the  persons  claiming  under  the  settlement,  and  at  the 

same 


(a)  15  Sim.  321. 

(6)  8  Vet.  431. 

(c)  2  Foil.  ^  CoU.{Exck.)  347. 


(d)  3  De  G.,  M.  i  G.  782. 

(e)  1  Jones  4-  IjU.  178,  and  2 
H.  of  L.  Cos.  2S7. 
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same  time  support  the  sale,  such  was  the  measure  of 
equity  which  ought  to  be  administered. 

Both  Mr.  Liddellf  and  they  to  whom  he  has  sold, 
are  purchasers  for  valuable  consideration,  and  they  had 
no  notice  of  the  Plaintiffs'  alleged  rights,  for  a  pur- 
chaser is  not  bound  by  notice  of  any  equities  arising 
from  the  construction  of  doubtful  words  in  an  instrument; 
Cordwell  v.  MachrilUa).    The  doctrine  of  constructive 
notice  is  not  to  be  extended,  and  the  question  is  not, 
whether  there  were  the  means  of  ascertaining  the  rights 
of  other  parties,  but  whether  there  was  gross  and  cul- 
pable negligence  on  the  part  of  the  purchasers;  Ware 
▼•  Lord  Egmont  (i).     If  ^he  Defendants  be  purchasers 
for  valuable  consideration  without  notice,  this  Court  will 
Dot  interfere  against  them,  Aiiomey^ General  v.  Wil" 
^tns(c),  or  restraining  them  from  availing  themselves 
^f  the  outstanding  term.    The  length  of  time  is  not 
^(  Up  by  the  Defendants  as  a  bar,  but  is  relied  on  as 
^*f^Wiiig  the  diflSculty,  if  not  the  impossibility,  at  this 
(f/0ta.nce  of  time,  of  proving  the  circumstances  necessary 
^  filiew  the  validity  of  the  sale,  which  they  might  have 
done    if  the  matter  were  recent ;   Browne  v.  Cross  (rf). 
*^^  Plaintiffs  had  notice  of  the  sale,  and  in  1847  they 
i>A^8t   have  had  notice  that  Grace  Thompson  was  not  a 
trustee,  for  this  fact  appeared  on  the  answer  of  Char- 
^itc  Siddcdl,  and  they  ought,  at  once,  to  have  taken  pro- 
ceedings.    Instead  of  doing  this,  they  have  adopted  the 
^le  and  claimed  the  produce,  which  could  only  be  done 
^^  the  foundation  of  the  sale  having  been  valid.    The 
decree  in  Greene  v.  Norton  declared  them  to  be  cre- 
d^U>r8  of  their  father's  estate  for  6,8002. ;  in  Rachham 
^*  Siddall  they  supported  the  Plaintiffs  in  the  attempt 

to 
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(i)  4  De  G.,  M.  ^  G.  460. 
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to  charge  the  representatives  of  Grace  Norton,  when  it 
is  evident  that  they  could  not  be  entitled  both  to  the 
estate  and  to  the  produce  of  it.  If  ii.  be  indebted  to 
B,,  and  B.  has  recovered  the  amount  from  C.  in  an 
action  for  money  received  by  C  from  A.  for  B^*s  use, 
B.  would  not  afterwards  be  allowed  to  sue  A.  for  the 
same  sum,  on  the  ground  of  his  having  improperly 
made  the  payment  to  C.  If  the  estate  be  recovered 
back,  the  purchaser  would  be  entitled  to  his  remedies 
against  the  vendor,  but  the  proceedings  of  the  Plaintiffs 
have  now  prevented  him. 


Mr.  Lloyds  in  reply.  This  is  a  case  of  extreme  bard- 
ship  on  the  children.  When  their  estate  comes  into 
possessioUi  they  are  neither  to  get  the  estate  nor  the 
money.  In  the  cases  cited,  where  the  sales  have  been 
supported,  there  was  authority  to  sell ;  here  there  was 
none,  the  estate  remaining  in  specie  and  subject  to  the 
trusts  of  the  will.  Grace  Thompson  being  a  complete 
stranger  to  the  trust,  her  acts  had  no  operation,  and  her 
sale  cannot  be  confirmed  until  payment  of  the  purchase- 
money  to  the  proper  objects.  As  to  the  Defendants 
being  purchasers  for  valuable  consideration,  it  is  un- 
availing, for  they  had  notice  of  the  will  which  is  recited 
in  the  conveyance,  and  if  the  abstract  stated  the  limi- 
tations of  Spencer^s  will  inaccurately,  it  was  the  duty 
of  the  purchasers  to  compare  the  abstract  with  the 
original ;  Merlins  v.  JoUiffe  (a) ;  Parker  v.  Brooke  (i) ; 
Davies  v.  Davies  (c). 

[7%e  Master  o//A«  Rolls.— I  think  you  need  not 
go  into  that,  for  if  they  had  notice  of  the  will,  they  had 
notice  of  its  contents.     I  really  do  not  doubt  it] 

The 
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The  decree  in  the  former  suit  was  made  expressly 
''without  prejudice"  to  the  right  of  recourse  to  the 
estate  itself,  and  cannot  aflfect  the  Plaintiffs'  rights. 

The  statute  of  8  &  9  VicL  c.  112,  was  referred  to  in 
respect  to  the  outstanding  terms. 


1855. 


The  Master  of  ike  Rolls. — I  will  consider  this 


case. 


The  Mastbr  of  the  Rolls. 

This  is  a  suit  to  recover  two  closes  of  land,  consisting 

^f  seventy-three  acres  and  a  half,  in  the  neighbourhood 

^^  SuU.    They  were  conveyed  to  the  purchaser  in  Oc~ 

'^^ey,  1807,  but  the  Plaintiffs'  title  did  not  accrue  until 

^^9  1845.    The  circumstances  of  the  case  are  very 

rui^^uliar,  and  must  be  shortly  referred  to,  in  order  to 

^Ake  my  judgment  intelligible.    [HU  Honor  here  stated 

the  tcUl  of  Dr.  Wm.  Spencer.'] 

It  is  material  here  to  observe,  that  the  ultimate  trust 
of  the  land,  if  unsold,  and  of  the  new  land  to  be  pur- 
cViased,  was  in  favour  of  all  the  children  of  Catherine 
Norton  ;  but  the  ultimate  trust  of  the  purchase-money 
was  in  favour  only  of  such  of  her  children  as  she  "  might 
leave  at  her  decease."  Under  this  will,  it  is,  I  think, 
plain,  that  the  legal  estate  in  the  devised  hereditaments 
was  vested  in  Wm,  Thompson  the  trustee.  He  made  his 
will  in  December,  1805,  and  by  it,  he  devised  all  his  real 
estates,  whatsoever  and  wheresoever,  unto  Grace  Thomp* 
son  and  her  heirs,  "  charged  with  a  legacy  of  502.  to  his 
friend  Watson,'*  The  second  testator,  Wm,  Thompson, 
died  in  1806,  leaving  Jona£  Thompson,  his  brother  and 
heir  at  law,  and  Grace  Thompson,  his  sister  and  devisee, 
Borviving  him. 

The 
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The  first  question  raised  is,  whether  the  legal  estate 
in  Dr.  Spencer's  hereditaments  passed  by  this  will,  or 
whether  it  descended  on  his  heir  at  law  ?  This  was  not 
very  strenuously  contested,  and,  in  my  opinion,  little 
doubt  can  be  entertained,  but  that  the  will  of  Wm. 
Thompson  did  not  dispose  of  this  trust  estate,  and  that 
the  legal  estate  in  Dr.  Spencer's  devised  estates  de- 
scended on  Jonas  Thompson,  the  heir  at  law  of  the 
trustee.  This,  however,  does  not  appear  to  have  been 
known  to  Grace  Thompson,  and  Mr.  and  Mrs.  Norton 
seem  to  have  believed,  that  Qrace  Thompson  was  the 
heir  at  law  of  her  brother  William;  at  all  events,  all 
parties  acted  on  the  assumption  that  she,  in  the  event 
which  had  occurred,  became,  on  the  death  of  Wm, 
Thompson,  the  trustee  under  Dr.  Spencer's  will. 


In  June,  1806,  Benjamin  Norton  entered  into  a  con- 
tract to  sell  the  land  in  question  to  George  Liddell  for 
6,3002.,  upon  very  peculiar  terms  as  to  the  payment  of 
the  purchase-money. 

In  October,  1807,  Grace  Thompson  executed  a  proper 
conveyance  of  the  hereditaments,  and  she  signed  a  receipt 
for  the  purchase-money,  although  she  received  nothing, 
and  although,  in  fact,  the  purchase-money  had  not  then 
been  paid,  but  only  secured  in  the  manner  I  have 
stated.  The  purchase-money  and  interest  was,  however, 
afterwards  paid  in  full  to  Benjamin  Norton,  according  to 
the  contract  and  with  the  sanction  of  Grace  Thompson, 
who  received  from  Benjamin  Norton  a  bond  of  indemnity, 
in  consideration  of  her  permitting  him  so  to  receive  it. 
The  conveyance  recited  the  wills  of  both  Dr.  Spencer 
and  TTm.  Thompson,  so  that  the  purchaser  had  full 
notice  of  both,  and  of  their  contents. 


The  first  question  I  have  to  consider,  in  the  view  I 

take 
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take  of  this  casei  is,  whether  in  these  circumstances 
alone,  if  there  were  nothing  more  in  the  case,  I  shoald, 
if  Mr.  and  Mrs.  Norton  had  died  shortly  afterwards, 
and  their  children  had  instituted  a  suit  for  the  recovery 
of  the  land,  have  given  them  any  and  what  relief. 

This  divides  itself  into  two  questions :  1st,  that  which 
relates  to  the  character  of  the  contract  and  the  trans- 
action itself;  and  2ndly,  that  which  arises  out  of  the 
circumstance,  that  Qrace  Thompson  had  no  legal  estate 
to  convey.  These  questions  are  perfectly  distinct  and 
should  not  be  mixed  up  together;  the  first  question 
must  be  considered  exactly  in  the  same  way  that  it 
would  be,  if  Grace  Thompson  had  had  vested  in  her  the 
legal  estate  which  she  purported  to  convey,  and  in  that 
view  of  the  case  the  question  is  this : — is  the  nature  of 
the  contract  such,  coupled  with  the  fact  that  the  money 
was  actually  paid  to  one  of  the  cestuis  que  trust  and  not 
to  the  trustee,  that  this  Court  would  have  treated  it  as 
fraudulent  and  void  and  set  it  aside  ?  I  am  of  opinion, 
upon  the  evidence  before  me,  that  it  would  not  have 
done  so.  It  is  not  alleged  or  suggested  that  the  6,300/. 
was  not  the  full  value  of  the  land  in  question ;  there  is 
nothing  stated  or  proved  to  shew  that  the  contract  was 
not  entered  into  perfectly  bond  fide,  or  that  the  pur- 
chaser gained  any  undue  advantage  by  the  nature  or 
character  of  the  sale.  In  this  view  of  the  case  the 
decision  of  Lord  St.  Leonards,  in  Bowen  v.  Evans  (a), 
is  very  material.  In  that  case,  a  sale  had  been  directed 
by  the  Court,  it  was  conducted  with  great  irregularity ; 
there  was  no  sale  by  auction,  but  a  sale  by  arrangement 
between  the  parties,  and  the  suit  was,  in  truth,  insti- 
tuted to  give  effect  to  a  contract  for  purchase  entered 
into  many  years  before;  the  conveyance  was  not  exe- 
cuted 

(a)  1  Jones  4-  Lai.  178. 
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cuted  at  the  time,  and,  wben  it  was  execated,  ▼arious 
interests  had  come  into  existence  which  were  not  repre- 
sented. Lord  St,  Leonards,  having  found  evidence 
establishing  that  the  sale  was  made  bond  fide  for  full 
value,  refused  to  disturb  it,  at  the  instance  of  a  re- 
mainderman who  was  not  bound  by  any  of  the  proceed- 
ings. It  is  true,  that  in  that  case  the  sale  had  been 
made  under  the  decree  of  the  Court,  but  the  sale  was 
not  according  to  the  decree ;  and  the  decree  of  the 
Court  would  not  have  supported  the  sale  had  it  been 
fraudulent.  The  decision  rests  on  broader  groupds,  and 
the  case  of  Townsend  v.  Warren  {a),  cited  by  the  Lord 
Chancellor,  and  on  which  he  relies,  goes  far  beyond  the 
present,  on  this  part  of  the  case. 


I  think  that  the  payment  of  the  purchase-money  to 
Benjamin  Norton  affords  no  evidence  of  fraud.  The 
purchaser  was  expressly  exempted  from  the  duty  of 
seeing  to  the  application  of  the  purchase-money,  he  was 
bound  to  pay  it  in  such  manner  as  the  trustee  directed ; 
and  the  purchaser  having  obeyed  the  direction  of  the 
trustee  to  pay  it  to  another  person,  has,  in  my  opinion, 
thereby  made  a  payment  of  it  to  the  trustee  himself, 
and  is  exonerated  from  the  consequences  of  misapplica- 
tion, unless  the  purchaser  had  express  notice  that  the 
person  to  whom  he  was  directed  to  pay  it  was  about  to 
commit  a  breach  of  trust,  in  such  a  way  as  to  make  the 
purchaser,  in  fact,  a  party  to  the  wrongful  act.  If,  in  this 
case,  the  trustee  had  said  to  the  purchaser, ''  if  you  pay 
it  to  Benjamin  Norton  it  will  be  the  same  as  if  you.  paid 
it  to  me,  and  I  will  give  you  a  receipt  for  the  purchase- 
money,"  I  do  not  see  in  what  way  the  purchaser  could 
have  justified  any  refusal  to  complete  the  purchase,  on 
the  ground  that  the  person  so  specified  was  not  duly 

authorized 
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authorized  to  receive  it,  and  that  the  purchaser  would 
incur  risk  by  so  paying  it.  It  would  be  neutralizing  the 
effect  of  the  direction  contained  in  the  testator's  will. 
Various  transactions  might  have  occurred  between  the 
trustee  and  cestuis  que  trust,  such  as  the  previous  execu- 
tion of  a  proper  mortgage  on  sufficient  security,  to  make 
such  payment  perfectly  legitimate  and  proper,  even  if 
not  made  to  him,  as  the  agent  for  and  with  the  view  of 
being  immediately  handed  over  to  the  trustee.  I  see 
nothing,  therefore,  in  the  nature  of  the  transaction 
itself  which  should  have  induced  this  Court  to  interfere 
to  set  it  aside;  and  I  concur  with  the  observation  of 
Lord  St.  Leonards,  that,  in  such  a  case,  the  measure  of 
equity  is  to  support  the  sale,  and  at  the  same  time  to  do 
justice  to  the  persons  entitled  under  the  will. 

The  considerations  which  that  observation  gives  rise  to 
I  shall  refer  to  after  I  have  observed  on  the  second 
question,  which,  I  have  suggested,  arises  in  the  case: 
namely,  assuming  the  contract  to  be  bond  fide  and  un- 
impeachable on  the  ground  of  fraud,  how  it  stands,  by 
reason  of  the  purchaser  not  having  obtained  the  legal 
estate  from  the  person  conveying  the  land,  who  was 
supposed  to  be,  but  who  was  not,  actually  the  trustee 
under  Dr.  Spencer's  will.  On  this  part  of  the  case,  I 
was  strongly  pressed  by  Counsel  with  the  case  of  Hicks 
v.  Sallett  (a),  as  a  conclusive  authority  to  shew,  that 
inasmuch  as  Grace  Thompson  sold  an  estate  which  did 
not  belong  to  her,  the  real  owner  might,  when  his  estate 
fell  into  possession,  obtain  the  assistance  of  this  Court 
to  recover  it  and  obtain  an  account  of  the  rents  received. 

In  my  opinion,  that  case  does  not  apply  to  the 
present.  That  case  was  to  this  effect : — ^The  principal 
question  was,  whether  certain  copyhold  closes,  which 
had  been  allotted  to  the  manor  before  the  will  of  the 

testatrix, 
(a)  2  De  G.,  M.  4-  G.  782. 
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testatrix,  passed  under  the  devise  of  the  manor,  or 
whether  they  passed  under  the  residuary  devise  of  the 
testatrix's  lauds,  which  was  a  devise  in  trust  to  sell. 
The  trustees  treated  the  allotments  as  distinct  from  the 
manor,  and  as  forming  part  of  the  residuary  devised 
estates,  and,  under  this  impression,  they  sold  them,  and 
applied  the  purchase-money  according  to  the  trusts  of 
the  residue,  under  which  the  Plaintiff  took  nothing.  The 
Plaintiff,  being  entitled  in  remainder  to  the  manor,  filed 
his  bill  to  recover  possession  of  these  allotments,  and 
for  an  account  of  the  rents,  treating  the  purchaser  as  a 
trustee  for  him.  The  question  discussed  was  that  of 
construction.  No  doubt  arose  in  that  case  as  to  the 
propriety  of  the  interference  of  a  Court  of  Equity,  if  the 
construction  was  such  as  was  contended  for;  and  ac- 
cordingly, a  decree  was  made,  restoring  the  estate  and 
giving  an  account  of  the  rents  of  it  from  the  time  when 
the  Plaintiff's  title  had  accrued.  The  distinction  between 
that  case  and  the  present  appears  to  me  to  be  this : — 
In  that  case,  a  person  having  no  title  to  the  land,  and 
acting  under  a  will  containing  no  direction  to  sell  it,  sold 
land  on  behalf  of  persons  who  had  no  interest  in  it ;  here, 
a  person  having  no  title  at  all  took  upon  herself  to  exe- 
cute the  trusts  of  a  will,  and  sold  land  on  behalf  of  the 
persons  who  were  the  beneficial  owners,  and  distributed 
the  money,  or  professed  to  distribute  the  money,  ac- 
cording to  the  trusts,  which,  according  to  the  will,  pro- 
perly attached  to  the  property.  In  the  former  case,  the 
persons  who  sold  were  wholly  strangers  to  the  bene- 
ficial owner,  and  had  no  privity  at  all  with  the  Plaintiff, 
and  could  not  have  been  treated  as  trustee  for  him.  In 
this  case,  the  person  who  sold  acted  as  the  trustee  for 
the  beneficial  owners,  the  Plaintiffs,  and  by  so  doing, 
made  herself  liable  as  a  trustee  for  the  Plaintiffs,  and 
has  been  so  declared  to  be  by  the  decree  of  this  Court. 
In  Hichs  v.  SaUeit,  the  vendors  were  not  liable,  in  any 
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respect,  to  the  Plaintiff:  in  this  case,  the  vendor  was, 
in  all  respects,  and  to  the  full  extent  of  the  purchase- 
money,  liable  to  the  Plaintiffs,  and  bound  to  make  good 
to  them  the  full  extent  of  the  purchase-money. 

In  truth,  Grace  Thompion  (to  borrow  an  expression 
which  if  not  properly  admissible  conveys  my  meaning 
with  sufficient  accuracy)  acted  as  it  were  as  a  trustee 
de  son  tartf  and  was  declared  to  be  liable  accordingly. 
In  such  a  case,  I  am  of  opinion,  especially  having 
regard  to  the  length  of  time  which  has  elapsed,  that  (to 
refer  again  to  the  expression  of  Lord  St.  Leonards), 
''  this  Court  would  see  if  it  could  do  justice  to  the  per- 
sons claiming  under  Dr.  Spencer*s  will,  and  at  the  same 
time  support  the  sale,"  and  that  this  would  be  the 
measure  of  relief,  which  this  Court  would  deal  out. 
If  the  money  were  in  the  hands  of  the  self-constituted 
trustee,  or  if  the  other  estate  were  liable  to  make  it  good, 
in  that  case,  the  distribution  of  this  money  would  afford 
the  justice  his  Lordship  speaks  of.  If  that  money  had 
been  paid  to  the  Plaintiffs,  they  would  have  already 
received  the  measure  of  justice  to  which  they  were 
entitled ;  if  they  had  released  all  claim  against  her  or 
her  estate,  that  would  be  equivalent  to  payment,  and 
would  amount  to  the  same  thing;  and  if  they  have 
barred  themselves  from  proceedings  against  her  or  her 
estate,  ihsi,  in  my  opinion,  would  also  amount  to  the 
same  thing,  and  would  interpose  an  insuperable  im- 
pediment in  their  way,  and  prevent  their  obtaining  the 
assistance  of  this  Court  for  the  recovery  of  the  estate 
itself. 


1865. 


I  entertain  this  view  the  more  strongly,  because  I  am 
of  opinion,  that  if  this  Court  compelled  the  purchaser 
to  restore  to  the  children  of  Mr.  and  Mrs.  Norton  the 
land  in  question,  he  would  be  entitled  to  all  the  assist- 
ance 
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ance  which  these  children  and  this  Court  coald  give 
him  to  recover  from  the  self-constituted  trustee  the 
purchase-money  still  in  her  hands,  or  for  which  she 
might  remain  liable. 

It  is  clear,  therefore,  that  this  part  of  the  case  must 
be  regarded  exactly  in  the  same  manner  as  if  Grace 
Th&mpson  or  her  executrix  had  the  money  now  in  her 
hands.  This  Court  would  clearly  not  allow  her  to 
retain  it  for  her  own  benefit,  and  if  she  has  paid  it  ov^r 
to  the  Plaintifis,  who  were  entitled  to  receive  it,  this 
Court  would  equally  compel  them  to  account  It  is 
with  these  observations,  and  taking  this  view  of  the 
case,  that  I  re-state  the  dilemma,  which  I  suggested  to 
the  Plaintiffs*  Counsel  at  the  hearing,  to  which  I  received 
no  answer  satisfactory  to  me,  and  to  which,  as  I  believe 
no  satisfactory  answer  can  be  given. 

The  Court  has  declared,  that  Qrace  Thompson  and 
her  estate  became  liable  to  be  charged,  as  a  trustee,  for 
the  whole  amount  of  this  purchase-money,  and  this 
Court  has  actually  enforced  this  liability,  so  far  as 
relates  to  the  interest  of  Catherine  Norton  therein,  in 
the  suit  of  Rackham  v.  SiddalL  It  follows  therefore, 
that  either  the  children  of  Mr.  and  Mrs.  Norton  are 
now  entitled  to  enforce  payment  of  the  whole  of  this 
principal  sum  from  Grace  Thompson's  estate,  or  that 
they  have,  by  their  own  acts, -debarred  themselves  from 
pursuing  that  remedy;  in  either  event  (if  the  view  I 
have  expressed  of  this  case  be  correct),  they  cannot  now 
obtain  the  assistance  of  this  Court,  to  take  from  the 
purchaser  the  land  itself. 

This,  in  my  opinion,  disposes  of  this  case  so  far  as 
the  Plaintiffs  are  concerned,  the  more  so,  as  it  appears 
from  the  proceedings,  that  the  estate  of  Grace  Thomp* 

son 
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son  18  safficient  to  pay  the  whole  amoant,  if  it  should 
be  established  against  her. 

As,  however,  Tarious  other  considerations  arise,  on 
die  acts  of  the  parties  themselves,  and  with  reference  to 
the  relief  sought,  and  the  rights  of  the  parties  in  the 
cross  csiuse  of  LiddeU  ▼•  Norton^  I  shall,  very  succinctly, 
express  my  opinion  on  the  facts  proved  in  evidence,  as 
to  the  other  parts  of  the  case.  The  evidence  shews, 
tiiat  during  the  life  of  Benjamin  Norton,  the  family 
were  all  aware  that  the  whole  of  the  property  derived 
from  Dr.  Spencer  had  been  sold,  and  that  the  purchase- 
money  had  been  paid  to  Benjamin  Norton;  that  part  of 
the  proceeds  had  been  invested  in  the  purchase  of  the 
Bawburgh  estate,  and  that  part  remained  uninvested  in 
the  hands  of  their  father.  [i3»  Honor  here  stated  the 
deeds  of  the  \st  of  September,  1826,  the  1st  of  April, 
1828,  the  2nd  of  February,  1829,  the  6th  of  March, 
1830,  and  the  20th  of  April,  1830.] 

It  would  be  difficult,  in  my  opinion,  not  to  hold,  that 
all  these  deeds  adopt  the  sales  in  toto  as  bond  fide  and 
good  sales.  It  is  said,  that  the  parties  executing  them 
did  not  know,  at  the  time,  that  Grace  Thompson  was 
not  the  heir  at  law  of  William ;  but  this  is  not,  in  my 
opinion,  material,  they  do  not  dispute  their  full  know- 
ledge of  all  other  things  connected  with  the  sale,  viz., 
that  it  was  bond  fide  and  for  full  value,  and  that  the 
6,300/.  had  been  paid  to  Benjamin  Norton,  and  this 
was  all  that  it  was  really  material  for  them  to  become 
acquainted  with ;  and  the  circumstance  that,  by  a  mis- 
take, a  legal  estate  had  not  been  conveyed,  was  not 
material  for  the  purpose  of  ascertaining  or  testing  the 
propriety  and  bona  fides  of  the  sales  themselves^ 


1866. 


I  see  no  trace  in  the  evidence  of  dissatisfection  with 

the 
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the  sales,  in  respect  of  any  supposed  inadequacy  of 
value,  and  I  doubt  much  whether  any  knowledge  of  this 
fact  would  have  produced  the  slightest  change  in  the 
deeds  in  question ;  it  is  the  insuflBciency  of  Benjamin 
NortotCs  estate,  not  the  defect  in  the  conveyance,  that 
has  changed  their  views. 


In  Julyy  1837,  Benjamin  Norton  died,  and,  imme- 
diately on  his  death,  a  suit  of  Oreene  v.  Norton  was 
filed  to  administer  his  estate  and  obtain  payment  of  the 
various  sums  due  from  him.  The  Plaintiff  in  that  suit 
was  Mr.  GreenCy  the  husband  of  Catherine  Spencer 
Norton,  he  had,  at  that  time,  under  an  indenture  of 
August,  1823,  executed  by  his  daughter,  acquired  the 
whole  interest  that  had  formerly  vested  in  his  wife  in 
this  property,  subject  to  a  mortgage  made  to  Maitland, 
another  Defendant  to  the  cross  cause,  but  a  co-Plain- 
tiff in  the  original  cause. 


In  1846,  the  suit  of  Rackkam  v.  Siddall  was  instituted, 
to  which  I  have  already  referred,  and  the  children  of 
Mr.  and  Mrs.  Norton  endeavoured  to  avail  themselves 
of  that  suit  to  make  the  estate  of  Grace  Thompson 
liable  to  them.  There  is  some  uncertainty  as  to  the 
time  when,  in  these  suits,  the  Plaintiff  became  aware, 
that  Or  ace  Thompson  was  not  the  heir  at  law  of  the 
testator  when  she  executed  the  conveyance  of  October, 
1807.  This  was  first  stated  in  the  answer  of  the  De- 
fendant Siddall  in  January,  1847,  and  if  not  thereby 
disclosed  to  the  Plaintiffs,  (who  were  co-Defendants 
and  endeavouring  to  assist  the  Plaintiffs  in  that  cause 
and  avail  themselves  of  it,)  it  was  known  to  them  at  the 
end  of  1847  or  the  beginning  of  1848.  After  this,  both 
causes  were  prosecuted,  and  it  is  an  observation  which 
occurs  throughout  the  proceedings,  that  the  children  of 
Mr.  and  Mrs.  Norton  endeavoured  to  avail  themselves 

of 
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oftb 


Baits,  for  the  purpose  of  making  Benjamin 

s  estate  and  Grace  Thompson's  estate  pay  what 

in  respect  of  these  transactions.    This  cause 

^  ^o^  abandoned  when  the  defect  respecting  the  sale 

^  ^lAown,  no  notice  was  given  to  the  purchaser,  to  in- 

p^  Him  of  their  claim  and  to  assist  him  in  establishing 

"S  ^glit  he  might  have  either  against  Mr.  Benjamin 

^^^ton^s  estate,  under  the  covenants  for  title  or  otherwise, 

^^  ^%ainst  the  estate  of  Orace  Thompson. 


1856. 


Accordingly,  on  the  13th  of  August,  1848,  both  causes 
came  on  to  be  heard   before  the  Vice-chancellor  of 
England,  Rachham  v.  Siddall  on  the  original  hearing 
and  Green  v.  Norton  on  further  directions,  and  then  a 
decree  was  pronounced,  in  both  causes,  enabling  the 
children  of  Mr.  and  Mrs.  Norton  to  enforce  their  rights 
against  the  estate  of  Benjamin  Norton,  and  also  declar- 
ing the  liability  of  Grace  Thompson's  estate  to  make 
good  the  claim  of  the  Plaintiff  JRackham,  who  was  an 
incumbrancer  on  Catherine  Norton's  life  estate. 


The  decree  proceeds  to  say,  that  this  decree  was 
'*  without  prejudice  to  the  right  of  any  party  claiming 
under  the  will  of  William  Spencer  to  resort  to  the 
estates  sold  and  conveyed,  or  affected  to  be  sold  and 
conveyed,  by  Grace  Thompson,  under  the  trusts  of  his 
wilU*  In  my  opinion,  as  I  expressed  at  the  hearing 
and  which  opinion  is  confirmed  on  consideration,  these 
words  neither  add  to  or  diminish  the  eiFect  of  the  decree 
in  this  particular  case.  If  the  eiFect  of  the  decree  be, 
that  it  precludes  the  Plaintiffs  from  proceeding  against 
the  estate  purchased,  on  the  ground  that  it  would  be 
pursuing  two  inconsistent  remedies,  I  am  of  opinion 
that  the  introduction  of  these  words  will  not  prevent 
that  effect  from  taking  place.  Such  words  may  have 
an  important  meaning  as  between  parties  to  the  cause, 

VOL.  XXI.  p  who 
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who  are  then  present,  but  wben  introdaced  by  the  panies 
to  the  cause,  necessarily  without  discuBsion,  for  the  pur- 
pose of  prejudicing  some  person,  not  a  party  to  the 
cause,  the  words  are,  in  my  opinion,  wholly  inofficious 
and  can  give  no  right  and  can  remove  no  liability  by 
which  an  absent  person  is  to  be  prejudiced. 


It  is  a  remarkable  proof  of  the  manner  in  which  such 
words  may  be  either  introduced  or  retained,  that,  ac- 
cording to  the  short-hand  writer's  note  of  the  discussion 
before  Lord  Cottenkam,  on  the  appeal,  permission  to 
insert  these  very  words  was  asked  and  refused  by  him, 
and  yet  the  words,  probably  originally  inserted  in  the 
decree,  are  not  removed,  absent  persons  alone  being 
interested  to  their  omission. 

I  do  not  think  it  necessary  to  go  beyond  this :  that,  in 
my  opinion,  the  children  of  Mr.  end  Mrs.  Iforton,  who 
survived  her,  have  in  their  father's  lifetime  and  since, 
knowing  of  the  transaction  in  question,  bound  themselves 
by  adopting  the  sale  in  question ;  and  that  by  pursuing 
remedies  inconsistent  with  that  which  they  now  seek, 
they  have  debarred  themselves  from  now  disputing  that 
sale,  and  that,  consequently,  they  cannot  now  disturb  it. 

This  assists  and  confirms  the  view  I  have  already 
stated  of  this  case,  viz.,  that,  after  this  lapse  of  time, 
the  Court  will  not  compel  the  restoration  of  this  land, 
the  purchase-money  being  still  available  for  the  purposes 
of  the  cestvi  que  trust,  inasmuch  as  the  estate  of  Grace 
Thompson  appears  to  be  solvent  and  fully  able  to  make 
good  the  amount,  to  which  the  Plaintiffs  can  resort, 
unless  they  have  precluded  themselves  from  bo  doing  by 
their  own  acts. 

Jlfaj^^nd'scase,  however,  stands  differently  from  that 

of  the  others,  he  appears  to  be  the  mortgagee  of  Catherine 

Speitcer  Oreene,  who  died  before  her  mother  Catherine 

Norton, 
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NcTton^  and  who,  therefore,  would  take  a  vested  interest 
in  the  estate  in  remainder  in  the  laud,  whether  unsold 
or  purchased  with  the  trust  moneys,  but  a  question  of 
some  nicety  arises,  whether  she  would  take  any  interest 
iu  the  produce  of  the  purchase-money  not  reinvested  in 
land.  I  do  not  mean  to  express  an  opinion  on  this 
point;  but,  assuming  that  Maiiland  took  no  interest 
in  the  moneys  arising  from  the  sale,  it  appears  to  me 
that  he  will  not  be  affected  by  any  of  the  proceedings 
which  have  taken  place.  I  cannot  give  him  any  relief 
in  the  suit  of  Hope  v.  Liddell,  because  he  is  mixed 
up  with  the  other  Plaintiffs,  who  are^  in  my  opinion, 
entitled  to  none,  and  he  does  not  make,  as  in  fact 
he  was  unable  to  do,  any  separate  case ;  but  in  dis- 
missing that  bill,  I  shall  do  it  without  prejudice  to  his 
filing  any  bill  he  may  be  advised  against  the  Defendant, 
for  the  purpose  of  making  the  mortgage  which  he  holds 
of  Catherine  Oreene^sshwre  in  Dr.  Spencer's  estate  avail- 
able against  the  estate  so  purchased  in  1807. 


1856. 


LlOOELL 

Norton. 


With  respect  to  the  Defendant  Greene,  I  think  (not- 
withstanding that  the  share  of  his  wife  is  what  is  claimed 
by  him),  that  he  is  debarred  from  now  proceeding 
against  the  estate  of  Liddell,  on  the  assumption  that 
the  sale  was  invalid.  The  decree  otJuly,  1848,  obtained 
by  him  in  the  cause  in  which  he  was  the  Plaintiff,  as  the 
executor  of  Benjamin  Norton^  assumes  the  whole  pur- 
chase-money of  6,300/.,  to  have  been  received  by  Ben* 
jamin  Norton,  for  which  his  estate  is  made  liable :  it 
treats  the  sale  as  valid,  adopts  it,  and  administers  his 
estate  on  that  footing :  and,  in  my  opinion,  he  cannot 
now  turn  round  and  say,  that  no  sale  took  place  and 
that  such  decree  ought  never  to  have  been  obtained  in 
that  form,  and  that  it  is  inconsistent  with  the  real  facts, 
which  he  was  himself  fully  acquainted  with,  at  that 
time,  when  he  asked  for  and  obtained  that  decree. 

p  2  I  am 
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Hope 

V. 
LiDDELL. 

LiDDCLL 

Norton. 


I  am  also  of  opinion,  upon  the  principles  I  have  stated* 
that,  in  the  cross  cause,  the  Plaintiffs  LiddelU  are  en- 
titled to  an  injunction,  restraining  the  action  of  eject- 
ment generally  against  all  the  Defendants,  includiog 
the  Defendant  MaUhnd.  I  am  of  opinion,  that  he 
must  be  left  to  Equity  to  establish  his  claim  to  the 
extent  of  his  mortgage  security,  if  he  can,  and  that  to 
permit  him  to  bring  an  action,  if  it  could  be  maintained, 
might  enable  the  Defendant  Greene  to  obtain,  through 
him,  a  benefit  to  which,  in  my  opinion,  he  is  not  entitled. 


I  shall  dismiss  the  first  bill  of  Hope  ▼.  Liddell  with 
costs  as  against  the  LiddelU ;  but  I  shall  make  the 
decree,  in  the  cause  of  Liddell  v.  Norton^  for  a  per- 
petual injunction  to  restrain  the  ejectment  and  without 
costs,  as  I  am  of  opinion  that  it  has  become,  in  a  great 
degree,  necessary  in  consequence  of  the  negligence  of 
the  purchaser  of  the  hereditaments  in  the  first  instance 
not  having  made  proper  inquiries,  but  having  proceeded 
on  the  erroneous  belief  common  to  all  parties  to  the 
transaction. 
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CAREW  V.  DAVIS. 

Dte  8. 

rpHE  usual  order  was  made  for  the  deposit,  by  the  The  usual  or- 
■'■     Defendant,   who  was  the  acting   steward  of  a  ^*'T*T*^^ 

^  ^  ^  for  the  deposit 

manor,  for  the  inspection  of  the  Plaintiff,  of  all  docu-  by  the  De- 
ments, &:c.,  in  his  possession.     Part  of  them  consisted  aocumenu  in 
of  the  court  rolls  of  the  manor.     An  application  was  l>i»  possession, 
made,  that  the  court  rolls  might  be  examined,  instead  consisted  of 
of  being  deposited.  ^\^^ 

Mr.  Criffardt  for  the  Defendant  which  the  De- 

fendant acted 

Mr.  R.  Palmer  and  Mr.  Souihgate,  for  the  Plaintiff,  "  ■teward, 

but  his  right 

contested  the  right  of  the  Defendant  to  act  as  steward,   to  that  office 

was  contested. 

The  Master  of  the  Rolls.  '^^  ^ 

I  think  that  if  this  matter  were  before  me  in  the  first  ff"^"*  ^~"* 

the  necessity 
instance,  I  should  not  have  compelled  the  deposit  in  of  depositing 

Conrt  of  the  court  rolls,  though  I  should  have  allowed  andorder^ 
them  to  be  inspected,  at  all  reasonable  times,  at  the  the  produc- 

A.         J.     ,  ..  .  ,  .         tion  at  the 

office  of  the  solicitor  or  at  some  other  convenient  steward's, 
place ;  I  certainly  should  not  take  away  the  court  rolls 
from  the  acting  steward,  for  though  they  may  not  be 
absolutely  required  at  the  present  time,  they  may  be 
required  at  any  moment.  Here  is  a  person  who  is  said 
not  to  be  the  steward,  but  to  be  acting  as  steward ;  I  can- 
not determine  his  right  to  the  office  upon  an  interlocu* 
tory  proceeding.  The  Court  considers  that  the  person 
depositing  documents  has  the  right  to  the  possession 
of  them,  and  the  custody  of  the  Court  is  that  of  the 
person  making  the  deposit.  In  the  case  of  merchants' 
books,  it  is  a  question  of  convenience  and  incon- 
Tenience ;  the  same  principle  is  applicable  to  court 
rolls,  and  I  must  direct  the  production  to  be  at  the 
steward's  in  London, 


i 
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„     .„  ROBINSON  V.  WHEELWRIGHT. 
Dct.  18,  20. 

J^  "><""    T^ICHAEL  HOYLE  devised  to  trustees  and  their 

wptrmte  ntai«  heirs  bis  oianBioa-house  called  Grove,  and   the 

ofBmaiTied  j^nds   thereto  belonging,  ("including   the  Laithfield, 

elsDM  agtiiut  theretofore  belonging  to  the   Turna  Top  farm,  and  a 

lhi'conrt°hM  P'"'  °'  allotment  of  land  situate  near  Turna  Top,  and 

DO  power  to  lately  htf  me  encloted  from  the  commons  of  RithteortA 

that  reitraint,  aforesaid,  and  both  now  occupied  with  the  said  mes- 

evta  in  cmm  suaee  called  Grove,")  upon  trust  to  pay  the  rents  to  the 

where  it  would  °                              '  '     r                       r  j 

manireMly  b«  Plaintiff  Ann   Hot/U  Robinson,  for  her  separate   use, 

to'do'io'"'"*'  """^  ^  *''**  "*"*  "'§*"*  °°*  ^  ^^^^'  ^°  ""y  manner, 

Thai  where  to  aseign  over,  charge  or  anticipate   the  same,"   and 

a  married ^o^  ^^^  ^^^  decease,  in  trust  for  her  children  as  she  should 

matt  a  legacj,  {^y  will  appoint,  and  in  default,  in  trust  for  her  first 

on  condition  ,       ,                                   ■     ,     ■          ■■          .    •       .   .■     . 

that  *he  con-  and  other  sons  successively  m  tail,  and  in  default,  to 

reyed,  within  jj^j.  (j^ughters  as  tenants  in  common  in  tail, 
twelve  monthi, 
her  uparale 

eitate,  which  _,                       i-    i  ■      mn 

wuiuhiecito  The  testatordied  in  1851. 


John  Wheeltcright  (the  brother  of  the  first  testator, 
and  the  father  of  Ann  Hoyle  Robinson),  by  his  will 
made  in  1854,  expressed  himself  as  follows : — "  Whereas 
my  daughter  Ann  Robinson,  the  wife  of  John  Roldnton, 
having  been  amply  provided  for  by  my  late  brother 
Michael  Hoyle,  I  give  to  her  the  sum  of  l,300i.,  to  be 
paid  to  her  by  my  executors,  only  upon  condition,  that 
she  or  her  said  husband  shall  give  up  and  absolutely 
convey, 

■Irictljnd  literally  performed;  but  where  a  bequeit  wai  made  to  A.,  on  condition 
that  he  unTeyed  Iim  eitale  to  B.  and  C,  in  tuch  iharee  u  shall  be  determined 
bv  Wank'i  it  wa«  held,  that  the  gill  wai  not  rendered  ineffectual  by  reaaou  of  tbe 


Court  held, 
that  effect 
could  not  b« 
gi«in  to  the 

ftiouph  highly 
buieficia]  to 
tht^jne  CO- 

Where  a 
legac)  ii  gireo 
on  conditioD, 
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convey,  or  cause  to  be  conveyed,  all  his,  her  or  their 
estate  and  interest  in  the  encroachments  made  by  my 
said  brother  upon  the  common  or  waste  lands  in  Jiiih^ 
worth  aforesaid,  adjoining  upon  the  Booth  farm  and  the 
Ttma  Top  farms  in  Rishworth  aforesaid  and  devised  by 
my  said  brother  Michael  Hoyle  unto  my  said  daughters 
Elizabeth  and  Sarah,  in  such  shares  and  proportions 
as  shall  be  determined  by  the  share  to  be  allotted 

to  Elkabeth  to  be  conveyed  to  John  Dyson  and  Thomtu 
Di/ion,  upon  such  and  the  same  trusts  as  are  here- 
inbefore declared  in  favour  of  the  said  Elizabeth  Lock- 
wood  and  her  children,  and  the  share  to  be  allotted  to 
the  said  Sarah  Homer  to  be  conveyed  upon  the  same 
trusts  as  are  declared  under  the  will  of  my  said  brother 
with  respect  to  the  Booth  farm  in  favour  of  the  said 
Sarah  Homer,    And  I  hereby  expressly  declare,  that 
if  the  above  conditions  are  not  or  cannot  be  complied 
with,  within  twelve  months  after  my  decease,  then  that 
such  sum  of  1,3002.  shall  not  be  paid  to  my  said  daughter 
Ann  Bobinson*' 


1865. 

ROBINBOM 
V. 

Whbbl- 

WRIOBT. 


John  Wheelwright  died  on  the  10th  of  January, 
1865.  Ann  Hoyle  Bobinson  had  four  children,  who 
were  infants. 


This  suit  was  instituted  by  Mr.  and  Mrs.  Robinson 
against  the  trustee  of  the  first  testator,  the  executors 
of  the  second  testator,  and  the  Plaintiff's  four  children, 
alleging  that  the  Plaintiffs  were  desirous  of  performing 
the  condition  in  the  will  of  John  Wheelwright,  so  as  to 
entitle  themselves  to  the  legacy  of  1 ,300/.  and  for  that 
purpose,  they  were  willing  to  do  any  act,  or  to  execute 
or  to  cause  or  procure  to  be  executed,  any  conveyance, 
surrender  or  other  instrument  that  might  be  necessary 
or  proper;    but  the  executors  alleged,  that  on  account 

of 
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of  the  interest  of  the  Plaiotiff  A.  B.  Robinttm  in  tbe 
Baid  encroacbmenU  beiog  inalienable,  the  perrormance 
of  the  condition  was  impouible;  and  that  the  said 
legacy  would,  therefore,  never  become  payable. 

The  bill  also  stated,  that  the  encroachments  were  of 
the  value  of  120/.  or  thereabouts,  and  that  it  would  be 
greatly  for  the  benefit  of  the  female  Plaintiff,  as  well 
as  of  the  infant  Defendants,  that  such  encroachmeats 
should  be  given  up  in  consideration  of  the  sum  of 
1,3002.,  which  the  Plaintiff  Jo/m  JRobintm  submitted 
to  settle,  as  the  Court  might  direct,  for  the  benefit  of 
his  wife  and  children. 

The  hill  prayed  a  declaration  as  to  the  constructioQ 
of  the  will  of  John  WAteberiffht,  and  that,  on  the  Plain- 
tiffs,' Sic,  their  trustee,  executing  such  deeds,  and  doing 
such  acts  as  the  Court  might  think  requisite  for  the 
due  and  full  performance  of  the  said  condition  (which 
they  submitted  to  do),  the  executors  of  John  WAeel- 
wrigkt  might  be  decreed  to  pay  the  1,3002. 

Mr.  R.  Palmer  and  Mr.  Wickeiu,  for  the  Plaintiffs. 
The  Plaintiffs,  with  the  sanction  of  tbe  Court,  have  full 
power  of  complying  with  the  condition.  Tbe  restraint 
against  anticipation  is  the  only  obstacle ;  this  is  a 
creation  of  equity,  introduced  for  tbe  protection  of 
married  women;  the  Court  can  modify  it,  and  will 
not  allow  a  restraint,  intended  merely  for  tbe  benefit 
of  a  feme  covert,  to  operate  to  her  disadvantage. 
The  Court  can,  in  cases  of  compromise  and  election, 
commute  the  inalienable  interest  of  a  married  woman, 
and  it  can  equally  do  so  in  the  present  case,  where  it 
is  evidently  for  her  benefit.  If  it  were  otherwise,  a 
fime  covert  could  not  give  up  her  interest  in  a  shilling, 

if 
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ir  settled  on  her  without  power  of  anticipation,  c 
it  woulS  produce  her  thousands. 

There  is  no  difBculty  as  to  the  conveyance,  For  the 
legal  estate  is  vested  in  the  trustee,  who  is  before  the 
Court,  and  is  willing  to  act  as  the  Court  may  direct, 
he  may  be  directed  to  hold  the  property  on  the  trusts 
declared  by  the  decree.  As  to  the  blank  for  the  name 
of  the  trustee,  that  forms  no  part  of  the  condition,  and 
the  non-exercise  of  a  discretion  will  not  affect  the 
validity  of  the  gift. 


referrecl  to. 


Higgtifl);  Fordyce  v.  Bridget  (b), 


^r.    ^mpkleit,  for  the  Plaintiff's  children. 

Mr.  Jpolktt  and  Mr.  Cairnt,  for  the  executors.  The 
condition  cannot  be  complied  with,  for  a  married 
'''"'Qa.rx  has  no  power  to  alien  her  inalienable  interest, 
°^  ^a.n  the  Court  release  her  from  the  restraint,  im- 
posea  riot  by  the  second  but  by  the  first  testator;  Field 
V.  By-own  (c).  Though  the  Court  has  created  the  fetter 
it  ca-Qriot  annihilate  it.  If  it  were  otherwise,  a  married 
wonian  would  equally  have  the  power,  with  the  appro- 
bttlion  of  the  Court,  of  selling  an  esUte  settled  on  her 
wilaout  power  of  anticipation,  if  a  tempting  offer  were 
"'^'^Cj  and  the  Court  could  also  enable  her  to  dispose 
of  a  reversionary  interest  in  a  chon  in  action ;  but  thb 
the  Court  has  repeatedly  refused  to  do. 

^^onditions  must  be  strictly  complied  with  (rf).     Here 
the  Conveyance  is  to  be  made,  "  in  such  shares  and  pro- 
portions 


{"is   fa, 495. 
'*>  2  Phillip*,  <»7. 


(c)  17  Scttv.  146. 
((0  Ske^.  Touch.  144. 
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1865.       portions  as  shall  bedetermmed  by  ,"    There 

^"-v'^      being  a  blank  and  an  omisaioD  of  the  name,  the  per- 

"^  formance  of  the  condition  is  iroposaibte. 

Wheel- 

Mr.  Wickens,  in  reply. 

Bot/ce  T.  Boyce  (a) ;  Romulel  t.  Ctarer  (jb),  were  also 
referred  to. 


Dee.SO.  The  JAastbr  of  the  RoLLs. 

This  is  a  case  of  great  singularity,  thoDgh,  in  fact,  it 
is  an  ordinary  suit  for  the  payment  of  a  legacy,  and  the 
question  is,  whether  the  Plaintiffs  are  entitled  to  it.  It 
is  given  upon  the  performance  of  a  condition,  and  un- 
less that  condition  be  performed,  the  legacy  is  not  given. 
I  regret  to  say,  that  although  I  have  endeavoured,  by 
every  means  in  my  power,  to  make  out  the  title  of  the 
Plaintids  to  the  legacy,  I  have  been  unable  to  do  so. 

The  state  of  the  case  is  this :  the  uncle  of  the  Plain- 
tiffs, Michael  Hoyle,  made  a  will  to  this  effect : — [HU 
Honor  here  ttated  it.] 

In  the  first  place,  I  do  not  conuder  the  circumstance 
that  the  shares  are  to  be  determined  by  a  person,  whose 
name  is  led  in  blank,  in  the  slightest  degree  affects  the 
question.  I  am  satisfied  that  this  forms  no  part  of  the 
condition,  which  is,  that  the  estate  shall  be  conveyed 
to  Elizabeth  and  Sarah,  and  "  the  shares  and  propor- 
tions," in  which  they  are  to  be  determined  is  a  subordi- 
nate matter  after  the  gift  is  complete,  and  which  forms 


(»)  2fir«.  C  Cai. 
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00  part  of  the  condition.     Consequently,  I  think  that 
Brown  ▼•  Siggs,  and  that  class  of  cases,  apply* 

Bat  that  is  not  the  principal  diflSculty ;  though  it  is 
admitted  that  the  extent  of  Ann  RoHmoiCs  interest  is 
not  materia],  it  is  admitted  that  she  has  an  interest  in 
one,  at  least,  of  these  encroachments ;  whether  it  is  a 
freehold  or  a  chattel  interest  is  of  no  importance.  At 
one  time,  I  thought,  that  the  condition  might  be  per- 
formed by  her  conveying  all  the  interest  she  had.  It  is 
true  that  it  would  pass  nothing,  but  still  that  it  might  be 
a  performance  of  the  condition,  and  that  if  she  did  what 
she  could  for  that  purpose,  and  conveyed,  or  caused  to 
he  conveyed,  all  her  estate  and  interest,  it  would  be 
sufficient.  But,  on  further  reflection  and  consideration, 
two  things  induce  me  to  think  that  is  not  the  right  con- 
struction. In  the  first  place,  I  think  this  condition 
must  be  literally  performed.  I  think  that  not  only  the 
cases,  but  the  principles,  relating  to  conditions  require, 
that  they  shall  be  exactly  and  literally  performed  as  the 
testator  requires  them,  and  that  if  he  requires  a  con- 
dition to  be  performed  which  is  not  repugnant  to  the 
interest  which  he  gives  (of  course  there  are  qualifica- 
tions which  it  is  not  necessary  to  detail),  the  condition 
must  be  strictly  and  literally  performed.  Now,  the 
meaning  of  this  clause  is,  that  the  condition  on  which  the 
legacy  shall  take  effect  is,  that  whatever  interest  there 
may  be  in  Ann  Robinson  shall  be  bond  fide  conveyed  to 
Elizabeth  and  Sarah.  Now  that  she  has  an  interest  is 
quite  certain,  because,  although  she  cannot  anticipate 
it,  she  has  an  interest  for  the  whole  of  her  life,  and  if 
the  clause  had  stood  there,  I  should  have  been  disposed 
to  think,  that  she  might  have  performed  the  condition, 
by  conveying  de  anno  in  annum  all  the  interest  which 
she  had  as  it  accrued  due.  But  it  is  obvious  that  she 
cannot  convey  anything  more  than  that,  because  the 

wiU 


1866. 


CASES  IN  CHANCERY. 

will  of  Michael  Hoyle  has  expressly  determined  that 
she  shall  not.  It  is  said,  that  these  cases  of  separate 
use  and  restraints  upon  anticipation  are  mere  creatures 
of  equity,  and  that  therefore  a  Court  of  Equity  may 
deal  with  them  as  it  thinks  right.  It  is  no  doubt  true 
that  they  hare  arisen  from  the  doctrines  laid  down  by 
the  Judges  who  have  presided  in  Courts  of  Equity;  but 
so  have  all  trusts,  and  it  does  not  therefore  follow,  that 
the  Court  can  dispense  with  or  mould  this  fetter  as  and 
when  it  thinks  fit.  I  concur  in  the  argument  urged  by 
Mr.  Foliett,  that  if  the  Court  could,  on  the  present 
occasion,  dispense  with  it,  because  it  is  for  the  interest 
of  ^nx  Robituon,  it  might  and  would,  in  like  manner, 
be  dispensed  with,  if  a  person  offered  to  give  her  three 
Umes  the  value  of  the  property  to  settle  it  on  the  same 
trusts,  provided  she  conveyed  her  separate  and  un- 
alienable interest  in  the  property.  But  I  am  of  opinion 
that  she  could  not  so  convey  it :  tbe  first  testator  has 
thought  fit  to  impose  certain  fetters  on  his  property, 
which  are  sanctioned  by  the  law  of  England,  and  which 
it  permits  a  testator  to  impose ;  those  fetters  remain  and 
make  the  property  in  the  hands  of  the  devisee  or  legatee 
absolutely  inalienable  for  any  consideration  whatever. 

I  have  already  said,  that  if  the  matter  had  stood 
upon  the  first  clause  alone,  as  the  interest  accrued  de 
anno  in  anmtm,  I  should  have  thought  it  might  have 
been  conveyed ;  but  there  is  a  proviso  at  the  end  of 
the  will,  which  makes  that  absolutely  impossible,  be- 
cause the  testator  says  "  I  hereby  expressly  declare, 
that  if  the  above  conditions  are  not,  or  cannot  be,  com- 
plied with,  within  twelve  months  after  my  decease,  then 
that  such  sum  of  1,300/.  shall  not  be  paid  to  my  said 
daughter  ^nn  Rahinton."  Having,  therefore,  expressly 
stated  what  the  condition  is,  be  anticipates  a  difficulty 
in  the  performance  of  it,  and  he  says,  if  it  be  not  <pw~ 
formed 
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formed  within  twelve  months,  then  the  legacy  shall  fail, 
and  shall  fall  into  the  residue.  I  was  certainly  sincerely 
desirous  that  this  legacy  should  take  effect;  at  one  time 
I  thought,  tliat  if  the  legatee  did  everything  that  lay  in 
her  power  to  carry  it  into  effect,  that  that  would  be 
sufficient;  but  this  proviso  is  inserted  expressly  to 
meet  that  very  case;  for  it  not  merely  says,  'Mf  the 
conditions  are  not  complied  with,"  but  if  they  ''  cannot 
be  complied  with/' 


1855. 


It  may  be  said,  that  this  is  a  very  capricious  will,  and 
that  the  Court  would  discountenance  a  testator's  insert- 
ing into  a  will  a  sort  of  legacy,  which  holds  out  a  pro- 
mise to  the  ear  and  breaks  it  to  the  hope,  and  frustrates 
the  expectation  which  it  creates.  I  concur  with  the 
observation,  but  I  cannot  deal  with  a  will  of  this  de- 
scription in  any  other  way  than  by  applying  such  rules 
of  law  as  are  strictly  applicable  to  it. 


It  was  then  suggested  that  I  might  deal  with  this 
case  in  the  same  way  as  in  cases  of  election  and  of 
compromise ;  that,  for  instance,  I  might  deal  with  the 
case  in  this  way,  treat  it  exactly  as  if  the  testator  had, 
without  imposing  any  condition  whatever,  absolutely 
devised  or  bequeathed  this  piece  of  land,  which  had  been 
taken  by  encroachment  from  the  waste,  to  Sarah  and 
Elixabethf  the  two  daughters;  in  which  case  the  Court 
would  have  found  it  was  for  the  interest  of  Ann  Robinson 
to  take  under  the  will  rather  than  against  it,  and  there- 
upon I  might  have  carried  it  into  effect  in  that  way. 
No  doubt  the  Court  might,  in  this  way,  have  done  it, 
and,  giving  the  legacy  to  Ann  Robinson^  it  might  have 
enjoined  and  prevented  her  from  interfering  with  the 
property  ever  afterwards,  so  that  the  beneficial  interest 
would,  in  point  of  fact,  have  gone  to  Sarah  and  Eliza- 
beth. 
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beth.  But  I  cannot  hold  that  those  cases  apply  to  this 
condition,  which  directs,  that  the  property  shall  be  ab- 
solutely conveyed,  which  is  a  perfectly  separate  and  dis- 
tinct condition ;  and,  if  this  cannot  be  done  out  of  Court, 
I  am  not  aware  of  any  principle  which  can  enable  this 
Court  to  give  authority  to  Ann  Robinson  and  her  hus- 
band, or  to  any  legatee  whatever,  to  do  that  which  out 
of  Court  is  prohibited  by  law.  If  I  could,  as  Mr.  FoU 
lett  justly  observed,  I  could  also  sanction  the  sale  of 
the  property. 


The  result  is,  that  I  am  of  opinion  that  the  condition 
cannot  be  complied  with,  and  that  therefore  the  Plain- 
tiffs cannot  make  a  title  to  this  legacy. 

Note.— Affirmed  by  the  Lords  Juttica  18th  March,  1856. 


Dec.  22. 

The  Moiier  of 
the  RoUi,  ex- 
cept in  cases  of 
absolute  ne- 
cessity, will 
not  appoint  a 
near  relative 
of  the  parties 
interested  to 
be  a  truitee. 


WILDING  V.  BOLDER. 

1%TR.  CAIRNS  appeared  in  support  of  a  petition  to 
appoint  new  trustees,  one  of  whom  was  related 
to  the  cestuis  que  trust. 

The  Master  of  the  Rolls. 

I  cannot  depart  from  the  rule  I  have  adopted  of  not 
appointing  a  near  relative  a  trustee,  unless  I  find  it 
absolutely  impossible  to  get  some  one  unconnected  with 
the  family  to  undertake  that  office. 

I  have  always  observed,  that  the  worst  breaches  of 
trust  are  committed  by  relatives,  who  are  unable  to 
resist  the  importunities  of  their  cestuis  que  trust,  when 
they  are  nearly  related  to  them. 
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MALCOLM  V.  MALCOLM. 

Jan  16. 
npHE  testatrix^  (in  an  event  which  happened,)  be-  Beauettto  J. 

.  queathed  the  residue  of  her  money  in  the  funds,  &c.  after  Habe- 

as follows : — "  unto  John  Malcolm  and  his  assigns,  for  ^^^  ^  hit 
his  life,  and,  after  his  decease,  I  give  and  bequeath  but  in  case 

the  same  to  his  eldest  son  for  ever.     But  in  case  the  ^\f^^4 

"  die  under 

said  John  Malcolm  shall  die  under  age  and  koithaut  age  and  with- 
tsnee,  I  then  give  and  bequeath  the  said  residue  of  my  ^^^''^j^eld 
said  money  in  the  funds,"  &c.  unto  Mary  Ann  Martha  that  the  word 

Malcolm  absolutely.  not  to  be  read 

«  or,"  and  that 

In  1830,  JoAji  ilfafco/m  instituted  the  suit  of  ilfafco/m  £!f*!°v!?^" 

'  ^  ...         fetherilife- 

V.  Taylor^  to  establish  the  will  and  have  it  carried  into  time,  took  a 

execution.     It  was,  in  tliat  suit,  decided  (a),  that  John  ^[^  noteub- 

Makolm  was  entitled  to  the  legacy  for  life  only.  ject  to  be  di- 

vested. 

John  Malcolm  had  five  children,  the  eldest  of  whom, 
John  Wingfield  Malcolm,  attained  twenty-one  in  1854. 
A  fund  of  upwards  of  80,000/.  was  now  standing  to 
'*The  account  of  the  Plaintiff  John  Malcolm,  subject  to 
the  trusts  of  Maria  Taylor*s  will."  John  Malcolm  and 
his  eldest  son,  John  Wingfield  Malcolm,  filed  this  bill 
against  the  representatives  of  Mary  Ann  Martha  MaU 
coin  praying  a  declaration,  that  John  Wingfield  Malr- 
colm  was  absolutely  entitled  to  the  fund,  subject  to  his 
father's  life  interest,  and  that  the  Plaintiffs  conjointly 
were  now  entitled  absolutely  to  dispose  of  it. 

Mr.  Freeling,  for  the  Plaintiff,  argued,  that,  subject 
to  the  father's  life  estate,  there  was,  in  the  first  instance, 

an 

{a)  2  AuM.  4-^^.416. 
VOL.  XXI.  Q 
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an  absolute  vested  gift  in  his  eldest  aoiiy  which  could 
only  be  defeated  by  the  happening  of  two  events,  viz., 
by  John  Malcolm  dying  under  age,  and  by  his  dying 
without  issue.  That  it  was  now  impossible  that  the 
former  event  could  ever  happen,  and  that,  therefore,  the 
Plaintiffs  were  together  absolutely  entitled  to  the  fund 
in  Court;  Campbell  v.  Harding  {a)]  Pearson  v.  Rut- 
ter  (ft). 


Mr.  Webb,  contrd.  The  gift  to  the  "eldest  son"  means 
to  the  son  who  might  be  the  eldest  at  John  Malcolm's 
decease,  and  if  there  should  be  no  son  then  living,  the 
legacy  will  go  over;  Byran  v.  Collins (c);  Driver  v. 
Frank (d).  Secondly,  the  word  "and"  must  be  read 
"or,*'  and  the  gift  over  would  take  effect  on  the  hap- 
pening of  either  of  the  two  events. 

The  principle  of  all  the  decisions  is  to  let  in  a  class, 
but  the  effect  of  the  Plaintiff's  argument  is  to  exclude 
them.     1  Jarman  on  Wills  (e)  was  also  cited. 


ITie  Master  of  the  Rolls. 

I  feel  some  reluctance  in  deciding  this  case,  because 
I  think  there  may  be  some  persons  not  before  the  Court 
who  may  be  interested  in  it.  But  as  I  feel  no  doubt 
on  the  construction,  I  think  I  may,  under  these  cir- 
cumstances, make  a  declaration  of  what  I  consider  the 
rights  of  the  parties. 

I  think  that  the  eldest  son  of  John  Malcolm  has  a 
vested  interest  in  the  property,  which  is  not  liable  to  be 
divested.    There  were   two  events,  the  happening  of 

which 


(a)  2  Run.  6f  3f.  390. 

(6)  3  De  (j.,  M.  6f  G.  398. 

(c)  16  Beav.  14. 


id)  3  Maule  Sf  5.  25. 
(e)  Page  428  {2nd  ed.) 
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^hich  was  to  give  an  interest  to  Mary  Ann  Martha 
^alcohn^  and  it  is  now  impossible  that  they  can  both 
^^e  effect.  The  gift  to  her  was  '^  in  case  John  Mai- 
^Im  shall  die  under  age  and  without  issue/* 
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I  am  of  opinion  that  this  is  not  a  case  for  reading 

^nd"  as  "or."     I  think  that  the  gift  over  cannot  take 
eft* 
^ecty  and  that  the  eldest  son  of  John  Malcolm  takes  a 

"^^Gd  interest  in  this  legacy,  and  could  deal  with  it  as 

'O^  pleased  as  soon  as  he  attained  twenty-one. 


ill  make  a  declaration  that  John  Wingfield  MaU 
as  eldest  son  of  John  Malcolm^  is  entitled  to  a 
interest  in  this  sum,  subject  to  his  father's  life 


LIVESEY  V.  HARDING. 


1855. 

Nw,  28. 
Bee.  3. 


T^  H  -E  testator,  Edmund  Livesey,  died  in  1823,  leaving  ^  tettator 

£ve    children,  viz.,   JEdmund,   James,  Harding,  1823,  directed 
^^^^■^    and  Elizabeth.     By  his  will,  he  devised  his  real  to  apply  such 
c*t^.t:^  to  trustees,  upon  trust,  to  receive  the  rents  during:  P**?  ^  \  , 

^    r  f  6  moiety  of  the 

the  surplui  rents, 

.^^Y  diacretion  should  see  fit,  for  the  maintenance,  &c.  of  his  younger  children  during 

^  ^^^ow's  life,  and,  at  her  decease,  to  pay  them  1,000^  a  piece.    Subject  thereto, 

^  -B.  ^1^  absolutely  entitled  to  the  estate.    In  a  suit  for  the  performance  of  the  trusts, 

^^^  ^tate  was  sold,  and  a  fund  was  set  apart  to  provide  for  the  widow's  dower,  which 

"^^  ordered  to  be  charged  with  the  legacies  payable  at  her  death,  and  A.  B,  was 

^^Wed  entitled  to  the  remaining  fund.    The  widow  died  in  1854,  and  no  provision 

oaTing  been  made  for  the  children's  maintenance  under  the  discretionary  direction, 

a  younger  child  sought  to  obtain  payment  out  of  the  dower  fund,  but  the  Court  held, 

^&t  whatever  his  rights  might  be  they  had  been  concluded  by  the  previous  orders 

made  in  this  cause. 
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the  life  of  bis  wife,  and  pay  her  dower  thereout,  and 
then  discharge  the  money  borrowed  or  to  be  borrowed 
on  his  estates,  and  "  to  pay  and  apply  a  moiety  of  the 
residue  of  the  rents  and  profits,  or  such  part  of  a  moiety 
as  they  or  he  in  their  or  his  discrelion  should  see  fit, 
in  the  maintenance,  education,  bringing^up  or  adraoce- 
nient  in  life  of  each  younger  children  or  child  as  be 
should  leave  at  the  time  of  his  decease,  as  to  them  or 
him  should  seem  eligible,  during  the  natural  life  of 
his  wife ;"  and,  on  the  decease  of  bis  wife,  to  rmse  by 
mortgage  a  competent  sum  to  pay  his  younger  children 
iflOOl.  a  piece.  Subject  to  these  gifts,  the  testator  de- 
viled his  estates  io  such  a  manner  that,  in  1827,  bis 
daughter  Mary  became  entitled  thereto  absolutely. 

In  December,  1823,  Harding  Ltoetey  and  Mary  Live- 
ley,  by  their  next  friend,  instituted  the  original  suit  of 
Lioaey  v.  Harding  (a)  against  the  trustees,  the  testator's 
widow  and  the  other  children,  praying  the  establishment 
of  the  will,  the  performance  of  the  trust,  and  that  the 
younger  children  might  be  declared  entitled,  during  the 
.life  of  the  widow,  to  a  moiety  of  the  rents  of  the  estates, 
after  paying  the  interest  upon  the  incumbrances  and  the 
dower  of  the  widow. 


At  the  hearing  in  July,  1830,  the  will  was  established, 
the  trusts  thereof  were  ordered  to  be  carried  into  execu- 
tion, and  the  accounts  prayed  were  directed  to  be  taken. 


Under  an  order  of  February,  1833,  the  estates  were 
sold  free  from  dower  with  the  consent  of  the  widow  and 
of  the  mor^gees  (6). 

By 


Uyt.  636. 


(&)  1  Bern.  344. 
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By  orders  made  in  the  cause  od  the  3rd  of  August^ 
1837,  and  the  S>i\kof  August^  1839,  the  mortgagees  were 
paid  and  a  sum  of  1 1|446/.  8«.  \0d,  stock  was  carried 
o?er  to  the  ''  Dower  Account  of  the  Widow/'  and  the 
dividends  were  directed  to  be  paid  to  her  for  life,  and 
after  her  death  it  was  ordered,  that  this  fund  should 
stand  charged  with  the  payment  of  the  younger  chil- 
dren's legacies,  which  would  then  become  payable;  and 
it  was  declared,  that  Mary  Liveseg  was  absolutely  en- 
titled  to  any  bank  annuities  and  cash  which  should  be 
remaining  on  the  credit  of  these  causes  after  the  sales, 
carrying  over,  and  payments  thereinbefore  directed. 
Varions  other  orders  and  directions  were  made,  but  no 
notice  was  taken  of  any  right  of  the  younger  children 
to  a  moiety  of  the  rents  and  profits  of  the  estates,  or  of 
the  income  of  the  proceeds  thereof  for  their  maintenance. 
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One  of  these  orders  had  been  enrolled,  and  the  residue 
of  the  fund  had  been  carried  over  to  Mary  Livesey^s 
separate  account. 

In  May,  1854,  the  widow  died. 


Harding  Livesey  now  presented  a  petition  asking  an 
inquiry  as  to  the  surplus  proceeds  of  the  sale  of  the  es- 
tates, after  setting  apart  the  fund  to  answer  the  dower  and 
discharging  the  incumbrances  and  costs  of  suit;  and 
also  as  to  the  amount  of  the  income,  which  had  or  might 
have  arisen  from  the  investment  of  the  surplus  in  con^ 
sols,  from  the  time  of  the  death  of  the  surviving  trustee 
to  the  decease  of  the  widow,  and  as  to  the  sum  which  the 
Petitioner  was  entitled  in  respect  of  his  share  of  such 
income,  and  that  such  share  should  be  raised  out  of  the 
11,446/.  &8.  \0d,,  together  with  his  1000/.  legacy,  and 
interest  thereon  at  4/.  per  cent,  from  the  death  of  the 
widow,  and  paid  to  him  with  costs.     He  stated,  that  he 

did 
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did  not  ftsk  any  inquiry  anterior  to  the  death  of  the 
surviving  trustee,  because  the  discretion  of  the  trustees 
existed  up  to  that  time,  and  that  he  had  not  made  this 
claim  before  out  of  regard  to  Mary  Livttey  (who  was 
a  lunatic),  whose  means  of  support  until  the  death  of 
her  mother  he  did  not  wish  to  curtail. 

There  was  another  petition  on  behalf  of  Mary  Live- 
tey  praying  payment  of  the  legacies  and  that  the  rest 
of  the  dower  fund  might  be  carried  over  to  her  separate 
account. 

Mr.  Pownail,  for  Mary  Livetey.  The  fund  provided 
for  the  payment  of  the  widow's  dower  being  released  by 
her  death,  is  now  applicable  to  the  payment  of  the 
children's  legacies,  and,  subject  thereto,  belongs  to 
Mary,  as  the  owner  of  the  estate  sold. 

Mr.  Jonah  Smith,  for  Harding  Livetry.  By  the 
directions  in  the  will,  the  trustees  were  to  apply  a 
moiety  of  the  rents  for  the  maintenance  of  the  younger 
children.  This  was  an  imperative  trust,  which  did  not 
cease  on  the  children's  attaining  twenty-one,  or  on  their 
deaths,  but  continued  during  the  life  of  the  widow; 
Badkam  v.  Mee{a);  Webb  v.  Kelly  (&);  Kilvingtom  v. 
Gray(c). 

They,  and  their  representatives,  are  now  entitled  to 
a  sum  equivalent  to  half  of  the  rents,  to  be  paid  out  of 
the  fund  in  Court 

Mr.  Lloyd,  Mr.  Waller,  Mr.  Cairns,  TAt.  BaggaUay, 
for  other  parUea. 


(u)  1  Rui.  4%;.  631. 
(A)  9  Sim.  460. 


(c)  10  Sim.  297. 
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Mr.  Pownally  in  reply,  and  in  opposition  to  the  claim  1855. 
of  Harding  Liveseyy  argued,  that  as  the  bill  asked  a 
declaration  on  the  very  subject,  and  as  none  had  been 
made,  the  point  must  be  taken  to  have  been  disposed  of. 
That  nothing  was  payable  except  through  the  discre- 
tion of  the  trustees,  and  nothing  having  been  paid  for  a 
series  of  years,  it  must  now  be  assumed,  that  the  trustees 
had  exercised  their  discretion  and  considered  that  nothing 
was  necessary.  That  the  orders,  particularly  those  of 
1837  and  1839,  were  quite  inconsistent  with  the  present 
claim,  which  could  not  succeed  until  they  had  been 
reversed. 

Mr.  Josiah  Smith,  in  reply,  on  the  petition  of  Harding 

-^ivesetf.    There  has  been  no  waiver  of  right,  but  a 

^ere  postponement  in  enforcing  it  until  the  death  of  the 

^>dow,  for  the  convenience  of  Ufary  Livesey,  the  lunatic, 

^^   notwithstanding  the  prior  orders,  now  that  there 

9pf>&SLX%  to  be  in  Court  a  fund  to  pay,  it  ought  to  be 

^^^^  available.     It  was  unnecessary  that  the  former 

should  save  the  rights. 


\e  Mastbr  of  the  Rolls. 

I  'will  consider  the  case.  I  am  afraid  that  the  orders 
(io  K^ot  simply  pass  by,  but  that  they  are  inconsistent 
with    ^he  present  claim. 


€  Master  of  the  Rolls.  Dee.  3. 

^^ing  carefully  considered  these  orders  of  the  3rd 

^f  ^  ^^^ust,  1837,  and  the  6th  of  August,  1839,  I  am  of 

op»i^mon  that  they  have  concluded  the  question  before 

^^»  ^ind  that  the  Court  has,  in  fact,  in  this  cause  judicially 

e%^li:xded  the  claim  of  the  younger  children  to  a  moiety 

of 
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of  the  rentS|  and  of  the  dividends  of  the  stock,  which  is 
the  produce  of  the  real  estate.  The  only  sums  which  are 
charged  on  the  dower  fund  are  the  legacies  payable 
after  the  death  of  the  mother.  This  is  shewn  by  the 
contents  of  both  orders,  and  the  latter  contains  an 
absolute  declaration  of  the  right  of  the  surviving 
daughter  to  everything  after  these  payments  have  been 
made.  Some  other  orders  in  the  cause  have  also  been 
furnished  to  me,  but  they  do  not  advance  the  matter 
further  than  this  : — that  they  all  seem  to  proceed  on  the 
assumption  that  the  rights  of  all  parties  have  been  fully 
ascertained  and  settled,  by  the  decrees  and  orders  in 
the  suit. 


Had  the  matter  been  open,  an  important  question 
might  have  arisen,  as  to  whether  the  maintenance  is 
limited  to  the  minority,  or  extended  to  the  whole  life  of 
the  widow,  and  as  the  trustees  have  not  exercised  their 
discretion  in  ascertaining  the  amount  to  be  paid,  whether 
this  Court  would  not  consider  it  a  simple  trust  to  be 
executed.  On  this  point,  however,  I  purposely  abstain 
from  expressing  any  opinion,  thinking  that  the  question 
is  concluded  by  the  two  orders  of  August ^  1837,  and 
August,  1839,  which  have  been  acted  upon  from  that 
time  down  to  the  present ;  I  am  consequently  compelled 
to  say,  that  I  can  make  no  order  on  this  petition  :  I  do 
not,  however,  think  that  this  is  a  case  for  costs. 


CASES  IN  CHANCERY. 


THE  ATTORNEY-GENERAL  v.  BLIZARD. 

'T^HIS  was  an  inrormation,  filed  by  the  Attomey- 
€}eneral,  upon  the  certificate  of  the  Charity  Com- 
missiunere,  against  the  vestry  of  the  parish  of  Hichmond, 
in  SuT-rey,  setting  forth  a  local  act  of  the  25  Geo.  3, 
c-  4  I,  constituting  vestrymen  of  the  parish,  with  power 
to  build  a  workhouse  and  employ  and  maintain  the  poor, 
and  authorizing  their  majesties  to  grant  to  the  vestry  a 
part  of  "  the  Pat  Bouse  Common,"  and  the  "  Sill 
Cotninon^"  discharged  of  all  right  of  common,  for  build- 
ing a.  workhouse  thereon,  and  appropriating  a  new 
burial-place  for  the  parish. 

^  '*c  inforniatioD  then  set  forth  a  grant  of  their  ma- 
jesties, dated   the   18th  of  October,  1786,  conveying 
""^*3'~three  acre*  of  the  commons  :— "  In  trust,  a»  to 
that    pg^t  of  the  said  common  called  Pat  Souse  Com- 
"""*»     thereby  i^ranted,  for  the  purpose  of  building  a 
w"'Khouiie  on  part  thereof,  and  for  appropriating  other 
P  ^   thereof  for  a  new  burial-place  for  the  parish,  in 
case  jj^g  g^jj  vggtrymeo,  or  any  thirteen  or  more  of  them, 
^     ulfj  degoi  Qjjy  p^  ^f  the  aforesaid  common,  called 
"c»e   Jjouse  Conmon,  thereby  granted,  fit  and  proper 
''^     ^   burial-ground ;  and  as  to  the  other  parts  of  the 
6^>u  Commons,  called  Pest  Souse  Caitmum  and  the  Hill 
*^*^inon  thereby  granted,  in  trust  for  the  employment 
ff"*'  Support  of  the  poor  of  the  said  parish."    To  be  held 
o'  the  crown  at  a  yearly  rent  of  Is. 

Part  of  the  lands  thus  granted  were  appropriated  as  a 
site  of  a  workhouse,  part  for  a  new  barial-ground,  vid 

the 


relief  of  the 


r 
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the  rental  of  the  rest,  which  amounted  to  488/.,  and  was 
expected  hereafter  greatly  to  increase  in  value,  was 
"  applied  la  aid  or  the  police,  poor  and  other  rates,  and 
for  defraying  the  expenses  of  registration  of  voters  and 
the  ordinary  charges  and  expenses  of  the  parish." 

The  Inspector  of  Charities  having  reported  the  matter 
to  the  Commissionere,  application  was  made  to  the  vestry, 
suggesting  the  impropriety  of  the  present  mode  of  apply- 
ing the  income  ofthe  Charity,  and  the  necesnty  of  adopt- 
ing a  scheme  for  its  application  exclusively  for  the  poor  of 
the  parish.  The  vestry  replied  as  follows :  "  The  vestry 
consider  that  the  grant  of  the  land  was  intended  to  go 
in  aid  of  the  rates,  inasmuch  as  it  is  stated  to  be  for  the 
purpose  of  building  a  workhouse  thereon,  for  a  burial- 
place,  end  for  the  employment  and  suppwt  of  the  poor, 
all  of  which  purposes  must  otherwise  have  been  per- 
formed at  the  expense  of  the  ratepayers.  And  more- 
over, as  a  consideration  for  the  grant,  the  freeholders 
and  copyholders  gave  up  their  rights,  and  the  in- 
habitants generally  surrendered  other  and  very  im- 
portant rights.  The  vestry,  therefore,  consider  that  the 
land  is  not  within  the  meaning  of  the  charities  to  which 
the  Charitable  Trust  Act  applies.  With  respect  to  any 
scheme,  therefore,  for  the  future  application  of  the 
rents,  the  vestry  are  of  opinion  that  they  cannot  depart 
from  the  uses  pointed  out  by  the  grant,  one  of  which, 
the  providing  a  burial^round,  is  now  in  active  execu- 
tion." 


In  evidence  of  this  being  a  charity,  the  infarmation 
alleged,  that  in  1844,  an  application  bad  been  made  to 
this  Court  for  a  scheme  for  granting  building  leases, 
which  was  done  in  1845;  and  that  the  whole  of 
such  proceedings  were  intituled  "  In  the  matter  of  the 
Richmond 
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Richmond  Parish  Charity  Land,  and  of  the  said  special 
Act." 

The  information  prayed  a  declaration,  that  the  present 
application  of  the  income  was  inconsistent  with  the  Act 
and  grant,  that  no  part  of  the  income  ought  to  be 
carried  to  the  general  account,  or  applied  in  aid  of  any 
of  the  rates,  or  applied  in  discharge  of  any  of  tlie  general 
charges  and  expenses  of  the  parish,  that  the  same 
ought  to  be  i^pplied  exclusively  for  the  benefit  of  the 
poor  of  the  said  parish,  and  for  a  scheme. 

This  being  the  outline  of  the  case,  it  is  now  necessary 

^  go  through  the  provisions  of  the  statute  of  the  25 

^'^Z,  3,  c.  41,  in  detail.    The  previous  Act,  in  substitu- 

of  which  the  act  in  question  was  passed,  was  the 

.  3,  c.  Ixxii,  and  the  title  of  it  was  this : — ''  An  Act 

3ie  Relief  and  Employment  of  the  Poor,  and  for  re* 

g  the  Highways,  Paving,  Cleansing,  Lighting  and 

hing  the  Streets  and  other  Places  in  the  Town  and 

h  of  Richmond^  in  the  County  of  Surrey,  and  for 

ring  and  preventing  Annoyances,  Obstructions  and 

^ax>achments  therein,  and  for  shutting  up  a  Road 

the  late  Horseferry  at  Kew  to  West  Sheene  Lane, 

Richmond  Oreen ;  and  for  amending  i^nd  keeping 

pair  the  Road  from  Kew  Bridge  to  Richmond.'*  [Of 

Act  the  Court,  in  giving  judgment,  observed,  *'  It 

passed  merely  for  parish  purposesi,  and  all  the 

ses  in  it  related  exclusively  to  parish  purposes,  with 

ception  of  shutting  up  the  road.*'] 


1855. 

The 
Attornit- 

GbNBRAXi 

«• 
BLiz^aDb 


ie  Act  of  25  Oeo*  3  was  thus  intituled : — "  An  Act 
^  ^^peal  part  of  the  Act  passed  in  the  Sixth  Year  of 
'^^^  ^F^resent  Majesty  for  the  Relief  and  Employment  of 

*oor  of  the  Parish  of  Richmond,  in  the  County  of 


the 


^'*'"'^^y,  and  other  Purposes  in  the  said  Act  mentioned, 

and 
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and  for  making  new  ProTiBtonB  for  the  RelieF  aod  Em- 
ployment of  the  Poor,  for  the  Repairs  of  tlie  Highways, 
the  Paving,  Cleansing,  Lighting  and  Watching  the 
Streets  and  other  Places  in  the  Town  and  Parish  of 
Richmond  aforesaid,  for  the  Uemoval  and  Prevention  of 
Annoyances,  Obstructions  and  Encroachments  therein, 
for  inclosing  certain  Commons  or  Waste  Lands  within 
the  said  Parbh  for  the  Use  of  the  Poor,  and  to  enable 
the  Vestrymen  of  the  said  Parish  to  erect  a  Workhouse 
thereon,  and  to  purchase  Land  for  a  Burial  Ground, 
and  also  to  enable  his  Majesty  to  shut  up  a  Lane  within 
the  said  Parish  called  Love  Lane."  The  preamble,  after 
referring  to  the  previous  Act,  proceeded  as  follows: — 
"  And  whereas,  since  the  passing  the  said  Act,  great 
inconveniences  have  happened,  and  the  several  pro- 
visions in  the  said  Act  respecting  the  relief  and  em- 
ployment of  the  poor,  the  repairs  of  the  highways,  the 
paving,  cleansing,  lighting  and  watching  the  streets  and 
other  places  in  the  said  town  and  parish  of  Richmond, 
and  the  removal  and  prevention  of  annoyances,  ob- 
structions and  encroachments  thereon,  are  (bund  in- 
effectual to  answer  the  purposes  thereby  intended." 
[The  title,  said  the  Court  in  its  judgment,  therefore, 
and  the  preamble  of  the  Act,  pointed  solely  and  exclu- 
sively to  parochial  purposes,]  The  2ad  clause  appointed 
certain  vestrymen  of  the  parish ;  the  3rd  provided  for 
the  meeting  and  election  hy  the  inhabitants;  the  4th 
and  the  subsequent,  down  to  the  20th,  related  to  their 
qualifications,  powers,  duties,  mode  of  contracting,  their 
proceedings,  their  meetings,  the  payment  of  the  money 
received  to  the  treasurer;  the  20th  and  21st  sections 
directed  them  to  appoint  collectors  of  the  rates  and 
assesBments,  and  a  treasurer ;  the  22nd  "  authorized  and 
required"  the  vestry,  annually,  to  make  two  distinct 
rates,  one  for  the  relief  of  the  poor,  and  the  other  for 
repairing  the  highways,  upon  the  inhabitants  of  Rich- 
mond, 
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mond.     The  subsequent  sections  specified  bow  the  rates        1855. 
were  to  be  paid  and  be  recovered;  tlie  29lh  enabled  them      ^■^•^-'^^ 
to  appoint  watchmen;   the  31st  enabled  the  vestrymen    Attoimt- 
to  reg^ulate  the  lighting  of  the  town  ;  the  32nd  imposed      OiNB«At 
fines   on    persons  breaking  the  lamps ;  the  33rd  to  the      Bliiard. 
36th   related  to  the  repairing  and  keeping  clean  the 
streets  ;    the  37th  related  to  the  payment  of  the  expenses 
of  watching,  lighting,  cleaning  and  repairing  the  streets 
and  highways  out  of  the  rates. 

It  will  be  observed  that,  up  to  this  point,  this  was  a 
mere  Act  for  regulating  the  aflfairs  of  the  parish,  and 
waB  closely  confined  to  that  purpose. 

Then  came  the  38th  section,  which  was  as  follows : — 
after  reciting  that  tbe  lease  of  the  present  workhoose  of 
the  pariah  was  near  expiring,  and  the  building  was  very 
much  Out  of  repair  and  unfit  for  the  purposes  for  which 
it  vas  then  used,  and  that  their  Majesties  were  willing 
to  grant  part  of  the  commons  for  the  erection  of  a  proper 
workhouse  ihereon,  it  was  enacted,  that  the  vestry  should 
nave  power,  and  were  authorized,  "  to  erect  and  build, 
upon  any  part  of  the  commons"  ao  to  be  granted  "  one 
"''  "lore  houses  for  the  better  receiving,  maintaining  and 
"ploying  the  poor  of  the  said  parish,"  and  the  vestry 
^^  empowered  to  contract  for  building  such  work- 
"  and  also  to  purchase  or  provide,  either  by  con- 


*'OU8e 


tract 


or  otherwise,  from  time  to  time,  such  furniture, 


.  ^^Sj  chattels,  provisions,  clothing,  utensils  and  mate- 

vvliatsoever,  as  shall  be  thought  proper,  for  the 

,^*^tual  setting  to  work,  receiving,  employing,  main- 

"^'ngi  clothing  and  providing  for,  in  every  respect,  the 

'    ^''   of  the  said  parish,  of  what  age,  sex  or  condition 

^^er   they  be,"   and   pay  what  should   become   due 

"^reon.     And  the  vestry  were  empowered  to  purchase 

land   convenient  for  a  burial-ground.     The  40tb  vested 

tne  property  of  every  description,  for  the  lime  being,  in 

the 
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the  workhouse, in  the  vestrymen;  the  41st empowered 
the  Testiy  to  borrow  3,0001.  on  the  rates  raised  "  for  the 
relief  of  the  poor,"  and  the  following  clauses  to  the  46th 
related  to  the  securities  to  be  given,  and  the  mode 
of  liquidating  the  same  out  of  the  rates;  the  47th 
enabled  the  vestrymen  to  apprehend  and  send  to  the 
workhouse  vagrants,  &c. ;  the  48th  directed  that  such 
persons  should  be  kept  to  work ;  the  49th  gave  a  power 
to  punish  the  paupers  in  the  workhouse ;  the  60th  im- 
posed penalties  for  misconduct  of  officers;  the  61st 
authorized  and  empowered  the  vestry  to  keep,  maiataiD 
and  employ,  tec,  "  in  any  works,  trades,  manufactures 
and  employments  whatsoever,  all  and  every  the  poor 
maintained  in  any  workhouse  or  workhouses,  and  shall 
and  may  provide  a  convenient  stock  of  flax,  hemp,  wool, 
cotton,  thread,  iron,  stone,  wood,  leather,  or  other  ma- 
terials for  the  employment  of  the  poor  received  into 
such  bouse  or  houses,  and  for  that  purpose  only"  to  set 
up,  &c.,  any  trade,  &c.,  in  such  bouse,  and  sell  Uie 
goods  manufactured,  &c.,  by  such  poor  in  such  work- 
house. The  52nd  was  in  these  words : — "  And  be  it 
further  enacted,  that  all  moneys  arising  from  any  work 
or  labour  done  by  the  poor  in  such  workhouse  or  work- 
houses shall  go  in  aid  of  the  poor's  rate  and  other  moneys 
raised  for  carrying  this  Act  into  execution,  and  shall  be 
made  use  of  for  the  purposes  therein  contained."  The 
next  section  enabled  tbe  vestry  to  punish  the  poor  in 
the  workhouse  refusing  to  work,  and  to  reward  the 
meritorious ;  the  66th  and  67th  related  to  the  relief  of 
tbe  casual  poor ;  the  69tb  directed  the  penalties  be  paid 
to  the  treasurer,  and  applied  to  the  purposes  of  the 
Act ;  tbe  60tb  specified  the  mode  of  recovering  them. 

Tbe  62nd  clause  was  that  on  which  the  information 

relied,  and  was  to  this  effect, "  and  whereas  tiiere  are  two 

commons  or  parcels  of  waste  ground  situated  in  tbe 

manor 
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^^T  of  Skeene,  otherwise  West  Sheene,  otherwise  Rich" 
%If  one  known  by  the  name  of  Pest  House  Common^ 
^^^  the  other  by  the  name  of  the  Hill  Common,  which 
^mons  have  long  continued  in  an  uncultivated  state^ 
^^^(/  have  been  of  little  use  or  advantage  to  those  having 
ht  of  common  in  the  manor  aforesaid;"  and  re- 
£  a  grant  in  1770,  of  the  manor  of  Sheene  to  Queen 
^btte  for  life ;  and  reciting  that  their  Majesties  were 
xig  to  grant,  **  and  the  freehold  and  copyhold  te- 
i&  having  a  right  of  common  were  desirous  to  inclose, 
parts  of  the  said  commons  as  may  be  deemed  ne- 
3iry  for  building  a  workhouse  thereon,  and  for  ap- 
riating  ground  for  a  new  burial-place  for  the  parish 
ichmond'^  (in  case  the  vestry  should  deem  part  of 
^aid  commons  fit  and  proper  for  a  burial-ground), 
^  for  the  employment  and  support  of  the  poor  of 
id  parish,'*  it  was  enacted,  that  their  Majesties 
t  grant  and  convey  to  the  vestry  ''  such  parts  of 
said  commons  as  should  appear  and  be  deemed 
isary  for  the  purposes  before  mentioned;"  and  the 
was  authorized  after  the  making  the  grant  to 
se  the  parts  of  the  common  granted  **  for  the  pur- 
3  before  mentioned,  or  either  of  them,  and  such 
of  the  said   commons  so  inclosed  and  divided 
1^  1   be  and  shall  be  considered  as  the  sole  and  exclu- 
property  of  the  vestry  of  the  parish  of  JRichmondy* 
should  be  held    by  the  vestrymen  for  ever,  dis- 
ced from  all  right  of  common  whatsoever,  **  in  trust 
^Jie  purposes  before  mentioned  or  either  of  them  J* 
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^e  65th  and  66th  sects,  directed,  that  the  poor  of 

should  be  received  into  the  workhouse  to  b6  built 

ichmondj  and  treated  in  the  same  manner  as  the 

"^^^  **  of  Richmond;  the  68th  enabled  the  King  to  shut  up 

^-•^e  or  footway  called  Love  Lane,  leading  from  the 

1  end  of  Richmond  to  Kew^  and  the  last  section 

3  it  a  public  Act. 

The 
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The  informatioD  now  came  on  upon  a  motioo  for  a 
decree. 

The  Solicitor- General  (Sir  JR.  Bethelt),  and  Mr. 
T.  H.  TerrtU  in  support  of  the  infonnation.  This  is 
strictly  a  cbarity,  to  be  administered  by  the  vestry  of 
Rickmond.  This  property  is  held  by  them  expressly 
"  in  trust,"  and  the  objects  of  the  trusts  are  defined  to  be 
the  poor,  and  for  the  supply  of  materials  for  their  em* 
ploytnent.  The  62Dd  section  of  the  act  is  express ;  the 
common  when  granted  is  to  be  held  "  in  trutt  for  the 
purposes  before  mentioned,  or  either  of  them,"  and 
those  pui'poses  are  in  the  previous  section  stated  to  be : 
first,  for  building  a  workhouse;  secondly,  to  provide  a 
Dew  burial-^^rouod;  and  thirdly,  "for  the  employment 
and  support  of  the  poor  of  the  said  parish. 

The  grant  by  the  King  follows  the  terms  of  the  act ; 
the  property  is  to  be  held  "  in  trust"  to  build  a  work* 
house,  and  provide  a  burial-place  on  the  Pest  Bouse 
Common,  and  as  to  the  other  parts  "  in  trust  for  the 
employment  and  support  of  the  poor  of  the  said  parish." 

This  being  the  charitable  trust,  it  must  be  an  im- 
proper dispoution  of  the  rents  to  apply  them  in  aid  of 
the  poor-rates,  by  which  the  trustees  and  other  rate- 
payers are  relieved  and  benefited,  or  towards  the  gene- 
ral chains  and  expenses  of  the  parish.  In  the  A  ttomey- 
Ceneral  v.  The  Corporation  of  Rochester  (a),  the  trusts 
were  to  apply  the  rents  for  a  provision  for  flax  and 
hemp,  and  other  necessary  stufl*  to  set  the  poor  of  the 
said  city  at  work,  according  to  the  statute  of  the  18th 
Mis. ;  the  Court  considered,  that  the  employment  of 
the  surplus  rents  in  payment  of  the  parish  and  borough 
rates  was  improper,  and  could  not  be  allowed  to  be  con- 
tinued, and  a  scheme  was  directed. 

The 

Beav.  370  i  JIlomtg-Genrrat  r. 
Clarke,  AmbL  422;  Allonaf- 
Ceneral  t.  BovUl,  1  PhU.  762. 


(a)   Muter  of  the    RfUi, 
Ju/y,I853j    ""        ..    -.     - 


by  the  Lordi 
S4;  and  m 
WUkiiuoit,\ 


CASES  IN  CHANCERY. 


241 


The  application  made  to  this  Court  in  1844  shews, 
that  the  vestry  considered  this  a  charity  property,  for 
the  proceedings  were  intituled,  "  In  the  Matter  of  the 
Richmond  Parish  Charity  Lands." 

This  is  a  charity  for  the  benefit  of  the  poor  of  the 
parish  generally  in  the  largest  and  most  general  sense, 
and  the  vestry  must  keep  the  income  of  this  charity 
distinct  from  the  ordinaiy  rates  provided  for  the  relief  o 
the  poor.  They  cited  The  A  ttomey' General  v.  The 
Corporation  of  Exeter  (a). 

Air.  J2.  Palmer  and  Mr.  Selwyn^  contri.  This  is 
not  the  case  of  a  voluntary  gift  of  property,  simply 
for  the  benefit  of  the  poor,  but  an  arrangement  between 
the  lord  of  a  manor  and  commoners  of  the  parish,  sanc- 
tioned by  the  legislature,  for  the  application  of  a  portion 
of  the  waste  to  parish  purposes,  and  for  the  benefit 
and  relief  of  the  contracting  parties.  The  commons 
in  question  belonged  to  his  late  Majesty,  as  lord  of  the 
manor,  and  to  the  parishioners  having  commonable 
rights  thereon ;  and  the  parish,  requiring  a  new  work- 
house and  cemetery,  it  was  arranged,  that  they  should 
be  provided  for  out  of  the  waste,  and  part  of  the  con- 
sideration given  by  the  parish  was  shutting  up,  for  the 
convenience  of  tha  crown,  the  lane  passing  from  Kew 
to  Richmond.  A  workhouse  having  been  provided,  pro- 
vision was  then  made  for  the  employment  of  the  poor 
therein,  in  the  terms  of  the  statute  of  Elizabeth.  If  the 
lands  had  remained  in  their  original  state,  and  had  been 
employed  by  the  parish  officers,  with  the  assent  of  the 
crown,  as  a  rope-walk  or  garden  or  dairy  land,  the 
Attorney- General  could  not  have  interfered  and  pre- 
vented the  lands  or  the  profits  being  applied  to  parish 
purposes,  nor  could  he  have  deprived  the  parish  of  the 
profits  of  the  undertaking.  If  not,  how  can  he  inter- 
fere 

{a)  2  Run.  45  and  3  Rtiii.  395. 
VOL.  XXI.  R 
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fere  merely  because  aD  arrangement  between  the  owners 
has  been  sanctioned  by  Parliament?  This  is  an  attempt 
to  bring  parish  property  within  the  jurisdiction  of  the 
Chanty  Commissioners,  and  to  convert  a  private  into  a 
public  trust. 


The  preamble  and  every  clause  in  the  act  tend  one 
way,  and  shew  that  it  passed  for  the  better  enabling  the 
vestry,  elected  by  the  parish,  to  manage  the  parochial 
affairs.  The  old  workhouse  was  an  ordinary  public 
poorhouse,  the  new  one  is  substituted  for  it,  and  the 
same  may  be  said  of  the  burial-ground.  The  act  ex- 
pressly directs,  that  the  moneys  to  be  received  from  the 
profits  of  the  work  ''  shall  go  in  aid  of  the  poor  rates" 
(s.  52.),  and  all  the  moneys  are  to  be  paid  into  a  common 
fund,  but  if  the  Informant's  contention  be  correct,  the 
vestry  must  keep  the  money,  the  accounts  and  the  income 
separate  and  apart  from  the  parish  moneys,  accounts  and 
income,  and  they  must  be  separately  applied,  a  thing 
altogether  contrary  to  the  meaning  of  the  act  and  the 
intention  of  the  contracting  parties,  and,  in  truth,  a 
thing  perfectly  impossible. 

The  other  clauses,  and  the  whole  scope  of  the  act, 
shew,  that  this  is  a  parish  act,  and  that  the  trusts  are 
strictly  parochial.  Thus  the  40th  clause  vests  the  pro- 
perty of  every  description  in  the  workhouse  in  the  vestry, 
exactly  as  in  ordinary  cases  it  is  vested  in  the  overseers. 
The  41st  gives  power  to  raise  money  for  the  purposes 
of  the  act  by  rates,  and  by  the  42nd,  the  money  so 
borrowed  is  to  be  paid  out  of  the  rates;  the  51st  au- 
thorizes the  employment  of  the  poor,  and  the  52od 
provides,  that  the  money  arising  therefrom  shall  go  **  in 
aid  of  the  poor  rates  J*  One  common  fund  seems  to  be 
provided  to  meet  the  parish  wants. 

The  continued  custom  from  the  passing  of  the  act  to 

the 
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the  present  time  shews  the  meaning  and  true  inter- 
pretation of  the  act. 

Attorney- General  v.  Heelis  (a) ;  Attorney-General  ▼. 
The  Corporation  of  Berwick-upon'-TweedQ))^  and  the 
Poor  Law  Statutes  (c),  were  also  cited. 

Mr.  Terrell,  in  reply. 

The  Mastbr  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls. 

This  is  an  information  filed  ex  officio  by  her  Majesty's 
Attorney-General,  in  consequence  of  a  certificate  by  the 
Charity  Commissioners  of  24th  July,  1854,  stating 
matters  specially  to  the  Attorney-General,  and  thereby 
BQggesting  to  him  the  propriety  of  calling  for  the  in- 
terference of  this  Court  accordingly. 

The  Attorney-General,  by  his  Information,  prays  a 
declaraUon,  that  the  appropriation  of  the  income  of  this 
charity  is  at  variance  with  the  proper  objects  of  it,  and 
with  the  Act  of  Parliament  establishing  it,  and  asks  for 
a  scheme  for  the  future  application  of  the  income  of  the 
charity,  for  an  injunction  to  restrain  the  future  appli- 
cation of  it  as  at  present,  and  for  an  account  of  the  rents 
of  it. 

The  land  was  given,  and  the  trusts  on  which  it  was 
to  be  held  were  declared  by  the  statute  of  the  25th  Geo. 
3,  c.  41.  The  contest  is,  whether  these  trusts  are  for 
the  relief  of  the  poor,  in  aid  of  the  poor  rates,  and  other 
parochial  burdens  of  the  parish  of  Richmond,  in  Surrey, 
or  whether  these  trusts  are  for  the  poor,  wholly  inde- 
pendent of  the  rates  and  other  parochial  burdens  and 
purposes.  I  think  it  material  to  observe,  that  in  either 
event,  the  trusts  are  charitable,  and  that  this  Court  will, 

when 
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nben  called  upon,  see  that  the  income  of  the  land  is 
duly  applied  according  to  the  charitable  trusts  of  it, 
whether  they  are  for  the  benefit  of  the  parish,  or 
whether  they  are  for  the  benefit  of  the  poor  exclusively 
of  the  parish.  I  think  it  the  more  necessary  to  make 
this  obseiratioD,  because,  in  my  opinion,  notwithstanding 
the  respect  I  naturally  feel  for  the  certificate  of  the 
Charity  Commissioners,  and  the  tx  officio  information 
of  the  Attorney-General  filed  in  consequence  of  &ucb 
Certificate,  the  whole  proceeding  is  founded  on  a  mis- 
apprehension, arising,  in  a  great  measure,  from  the  want 
of  a  proper  appreciation  of  the  circumstances. 

The  whole  question  depends  on  the  construction  of 
the  statute  25  Geo.  3,  which  I  shall  go  through  in 
detail ;  but,  before  doing  so,  I  think  it  material  to  refer 
to  the  Act  of  6  Qta,  3,  in  substitution  for  which  the  Act 
in  question  was  passed.  It  relates  exclusively  to  pariah 
purposes,  with  the  exception  of  shutting  up  a  certain 
road.  The  Act  of  25  Geo.  3  repeals  this  statute,  and  it 
is  thus  intituled: — {^The  Master  of  the  Rolls  then 
stated  the  effect  of  the  various  claiaet  of  the  Act,reading 
the  38th  section  and  the  50th  and  5Ut  (a).] 


If  any  doubt  could  have  arisen  from  the  other  parts 
of  the  act,  these  two  sections  would,  in  my  opinion, 
have  been  snfficient  to  determine  what  the  character 
and  nature  of  this  charity  was  to  be,  and  what  the  trusts 
were  of  the  income  to  be  derived  from  the  land  given. 
The  question  is,  were  these  trusts  for  the  benefit  of  the 
poor  (so  to  be  received  into  the  workhouse)  apart  and 
distinct  from  the  parish,  or  were  they  to  be  for  the 
benefit  of  the  parish  and  in  aid  of  its  burdens  ?  If  the 
former,  and  the  poor  to  be  admitted  were  to  be  treated 
without  any  view  to  general  parochial  purposes,  they 
would 
(a)  Sec  ante,  p.  238. 
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iroald  have  been  treated  in  a  manner  wholly  foreign  to 
tbe  whole  scope  and  purpose  of  this  act;  they  must,  in 
that  oase  have  been  treated  somewhat  in  the  character 
of  alraspeople;  but  how  inconsistent  with  such  an  idea 
is  tlie  fact,  that  they  are  compellable  to  work  by  punish- 
meo^,  at  the  will  erf*  the  vestrymen,  and  that  the  produce 
of  tbeir  labour  is  to  be  taken  from  them  and  sold,  and 
the  naoney  arising  therefrom  is  not  to  be  applied  for 
their   benefit,  but  to  go  in  aid  of  the  poor  rates. 


246 


Tbe  62nd  is  that  on  which  the  information  relies,  it 

is  to   -this  effect : — [His  Honor  read  it  (a).]     The  words 

used,  are  "  for  the  employment  and  support  of  the  poor 

of   the  parish;''    the  question  then  arises,  how  are  the 

poor    to  be  employed  and  supported  ?    The  answer  is, 

m   the  manner  specified  in  the  remaining  sections  of 

Ae  a.ct,  viz.  they  are  to  be  employed  in  compulsory 

vvork.   in  the  workhouse  for  the  benefit  of  and  in  aid 

^i*  the  poor  rates. 

I  shall,  however,  return  to  the  consideration  of  these 
^ords  when  I  have  noticed  the  remaining  sections  of 
the  act.     [His  Honor  next  adverted  to  the  remaining 

ieetions.'] 

I  declare  that,  after  the  most  attentive  perusal,  I  have 
been  wholly  unable  to  discover  any  thing  that  should 
make  this  gift  other  than  a  gift  in  trust  for  the  benefit  of 
the  parish  of  Richmond,  in  the  manner  there  specified. 

Assuming  it  to  be  perfectly  clear  that  a  gift  simply 

'*for  the  employment  and  support  of  the  poor  of  a 

parish"  would  not  enable  the  produce  or  income  arising 

from  that  gift  to  be  employed  in  aid  of  the  rate  payers, 

that  principle  cannot  regulate  a  case  such  as  the  present, 

where  the  gift  itself  proceeds  to  specify  the  particular 

employment  and  support,  for  the  purpose  of  providing 

wiich  the  gift  is  made.     Here  the  words  "  employment 

and 
(a)  See  ante,  p.  238. 
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and  support''  are  specified  in  the  provisions  of,  and  are 
explained  by  the  nature  and  effect  of  the  whole  AcL 
Thus  the  title  of  the  Act  is,  **  For  the  Relief  and  Em- 
ployment  of  the  Poor  of  the  Parish;"  and  the  word 
^'  relief  appears  to  me,  throughout  this  Act,  to  point  to 
the  same  end  as  the  word  **  support,"  although,  unless 
received  into  the  house,  the  poor  would  not  be  wholly 
supported  by  the  parish. 

The  Act  then  specifies  how  persons  are  to  be  relieved 
and  employed,  that  is,  they  are  to  be  relieved  by  the 
levying  of  rates  from  the  inhabitants  able  to  pay  them, 
which  are  to  go  into  and  form  a  common  fund,  with 
certain  matters  afterwards  specified,  and  out  of  the  fund 
so  created  a  sufficient  sum  is  to  be  applied  for  the  sup- 
port or  relief  of  the  poor  who  are  incapable  of  supporting 
themselves. 

This  being  the  mode  in  which  they  are  to  be  sup- 
ported, how  then  are  they  to  be  employed  ?  Why,  they 
are  to  be  employed  by  being  compelled  to  work  at  the 
workhouse  at  the  will  of  the  vestrymen,  who  may,  by 
punishment,  enforce  the  performance  of  this  work,  and 
the  produce  of  it  is  to  be  sold  and  the  money  applied 
''in  aid  of  the  poor's  rates;"  that  is,  the  rates,  the 
money  arising  from  the  sale  of  the  produce  and  the 
labour  of  the  poor  in  the  workhouse,  are,  together  with 
the  penalties,  to  form  the  common  parochial  fund  in 
the  hands  of  the  treasurer. 

What  limit  is  there  imposed  by  this  Act  as  to  the 
mode  in  which  the  vestrymen  might  employ  the  poor  in 
the  workhouse  ?  Might  they  not  employ  them  in  digging 
and  planting  the  ground  as  a  garden,  as  well  as  within 
the  walls  of  the  workhouse  itself?  If  they  might,  still 
the  produce  of  their  labour  was  to  go  in  aid  of  the  poor 
rates,  that  is,  the  produce  derived  from  the  use  of  the 
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land  granted  was  to  be  so  applied.  It  was  suggested 
that  it  might  have  been  used  for  a  rope- walk,  or  for 
pasturing  cattle.  I  see  nothing  in  the  Act  to  prevent 
ity  and  if  so,  the  produce  would  clearly  have  gone  to 
the  purposes  of  the  Act,  viz.  to  the  common  parochial 
fund.  In  facty  this  is,  throughout,  a  mere  parish  Act, 
in  some  respects  of  an  unusual  character,  but  still  a 
mere  parish  Act,  to  regulate  the  parish  of  Richmond. 

It  is  no  slight  matter  also,  in  a  case  of  this  descrip- 
tion, that  the  conduct  of  the  vestrymen  and  the  appli- 
cation of  the  produce  of  the  land  seems  to  have  been 
uniform  from  the  passing  of  the  Act  till  the  present 
time,  viz.  for  seventy  years,  during  which  time  it  has 
i^ever  for  one  moment  been  supposed  by  any  one,  till 
^e  Charity  Commissioners  gave  this  certificate,  that  the 
^'^ts  for  which  this  land  was  given,  and  the  purposes 
^^  Which  the  income  of  it  were  to  be  applied,  were  other 
^^^  parochial  trusts  and  parochial  purposes. 


would  seem  to  me  (as  I  suggested  at  the  com- 

ement  of  my  observations)  as  if  this  information 

arisen   out  of  a  misapprehension  of  what  is  the 

Kaing  and  extent  of  the  word  "charity"  or  "cha- 

e  trust,'*  as  applied  to  these  cases;  a  misappre- 

Bon  not  confined  to  the  Charity  Commissioners,  but 

cipated  in,  if  not  by  the  vestrymen,  at  least  by  their 

"2/  clerk.    This  is  shewn  by  the  communications  on 

"^^"^    sides,  set  forth  in  the  information.     Both  parties 

to  have  thought,  that  if  it  could  be  proved  that 

].«nd  had  been  given  for  charity  purposes,  it  could 

applied  towards  the  relief  of  parochial  burdens. 

rdingly,  great  reliance  seems  to  have  been  placed 

e  Charity  Commissioners,  on  a  fact,  which  is  pro- 

xitly  put  forward  in  the  information,  though   (as 

incl^^^  was  to  be  expected  from  the  Counsel  engaged) 

^^^     oiuch  in  the  argument,  but  which  appears  to  me 

to 
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to  be  wholly  immaterial.  The  fact  is  this:— that  io 
December,  1844,  an  spplicatioo  was  made,  under  the 
52  Qeo.  3,  c.  101,  to  this  Coart,  to  approve  of  a  scheme 
for  graotiog  building  leases  of  these  charity  lands,  after 
which  a  scheme  was  approved  and  the  pioperty  let  on 
building  leases  accordingly. 

It  is  the  rule  of  thi?  Court,  that  a  loog  lease,  such  as 
would  be  required  for  building  purposes,  and  which  is 
a  partial  alienation  of  charity  property,  cannot  be  validly 
made  without  the  sanction  either  of  Parliament  or  of 
this  Court.  The  Act  which  gave  the  land  gave  no  such 
power,  and  therefore  the  vestrymen,  who  are  the  trustees 
of  this  charity,  came  to  the  Court  of  Chancery  and 
obtained  its  sanction,  for  the  purpose  of  enabling  them 
to  grant  building  leases.  This  application  was  regular 
and  necessary;  the  mistake  made  is,  in  supposing  that 
this  application  to  Chancery  could  vary  or  affect  the 
original  trusts  of  the  charity.  That  this  land  was 
'  charity  land  given  in  trust  for  public  charitable  pur- 
poses cannot  be  disputed,  even  assuming  that  my  con- 
struction is  correct,  and  that  the  trusts  on  which  the 
land  in  question  is  given  are  to  relieve  the  burdens  of 
the  pariah  of  Richmond.  If  it  bad  not  been  given  by 
statute,  it  would  have  been  within  the  Statute  of  Mort- 


Money  and,  subject  to  the  provisions  of  the  Mortmain 
Act,  land  given  for  the  benefit  of  a  parish  and  in  aid  of 
their  general  parochial  burdens  is  a  perfectly  good  and 
valid  charitable  trust,  and  one  which  will  be  enforced 
by  this  Court,  although  for  the  benefit  of  rate-payers. 
In  fact,  the  relief  of  public  burdens,  as  the  payment  of 
fifteenths,  of  setting  out  soldiers,  and  of  other  taxes,  is 
one  of  the  branches  of  charity  specified  in  the  preamble 
of  the  Sutute  of  ElizaUtk  (43  Eltz.  c.  4).  This  mis- 
conception seems,  as  I  have  observed,  to  have  extended 

to 
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to  the  Defendants,  for  the  information  states^  that  by 
the  reply  of  the  vestry  clerk  to  the  application  of  the 
Charity  Commissioners  he  disputes  the  charitable  nature 
of  the  trusts  created  by  the  provisions  of  the  Act  of 
Parliament,  instead  of  being  satisfied  with  saying  that 
the  trusts  on  which  the  land  was  given  were  duly  and 
properly  performed.  I  entertain  no  doubt  but  that  the 
land  is  held  on  charitable  trusts  within  the  meaning  of 
the  Charitable  Trusts  Act,  and  that  if  the  income  of  it 
were  misapplied,  as,  for  instance,  if  the  income  of  it  had 
been  applied  in  the  building  of  almshouses,  and  in  the 
support  therein,  in  idleness,  of  a  few  favoured  alms- 
people,  or  for  other  purposes  wholly  foreign  to  the  parish 
of  Richmond  and  the  trusts  specified  in  the  Act,  that  this 
Court  would  interfere  at  the  instance  of  the  Charity 
Commissioners.  But  my  decision  is,  that  on  the  evi- 
dence before  me,  the  income  does  not  appeat  to  have 
been  misapplied,  but  that  it  appears  to  have  been 
applied  in  aid  of  the  poor  rates  of  the  parish  of  Rich- 
mond,  which,  in  my  opinion,  was  the  charitable  trust  for 
which  this  land  was  granted,  and  which  is  specified  by 
the  provisions  of  the  statute  in  question,  and  that,  if 
otherwise  employed,  this  Court  would,  if  called  upon, 
interfere  to  prevent  such  employment. 


1855. 

The 

Attorn  IT- 

Gbmeral 

o. 
Blizard. 


I  abstain  from  going  into  any  question,  whether  the 
parish  of  Richmond  was  a  purchaser,  by  the  surrender 
of  the  rights  of  common  given  up  by  the  parishioners 
when  the  grant  was  made.  I  think  it  only  material  to 
say,  that  this  being  a  suit  for  the  purpose  of  rectifying 
the  mal-administration  of  this  property,  it  appears  to  me 
to  have  been  and  to  be  administered  according  to  the 
trusts  on  which  it  was  given  seventy  years  ago,  and  on 
which  it  has  constantly  since  been  administered. 


The  result  is,  that  the  information  must  be  dismissed. 
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trust,  of  abSa 
incurred  ill  ro- 

trust  eitsle  bj 
tni9ti^i.i,  both 
being  now 
deail  I   but  an; 
balance  due 
from  ihe  M>Iici- 

to  be  paid  into 

separate  ac- 


Ih  re  HALLETT. 

TN  1817,  upon  the  marriage  of  Mr.  and  Mrs.  Bar- 
-^  nard,  some  property  bad  been  settled  on  tbe  uwibI 
trusts  for  tbemselves  and  their  cbildren. 

Mr.  BalUtt,  who  had  been  employed  as  solicitor  of 
the  trust,  had  received  part  of  the  trust  moneys,  and  had 
been  the  solicitor  in  a  suit  in  which  Mr,  Newman  &nd  Mr. 
Ainger  had  been  appointed  new  trustees,  through  his 
instrumentality. 

Ainger  died  in  184B,  and  Newman  was  stated  to 
have  died  in  1852,  but  the  cestuU  qve  trust  alleged  that 
they  were  totally  unacquainted  with  Newman,  and 
utterly  ignorant  where  he  died,  or  who  were  his  legal 
personal  representatives.  They  stated  they  bad  re- 
peatedly applied  to  HalUtt  to  afford  them  such  infor- 
mation, with  a  view  to  obtain  an  order  for  tbe  taxation 
of  tbe  trust  bills  of  costs,  and  the  delivery  of  the  tmat 
accounts,  at  the  instance  of  the  persons  entitled,  at 
law,  to  require  the  payment  of  what  should  be  found 
due  on  tbe  balance  of  the  accounts  and  tbe  taxation  of 
the  bills  of  costs,  and  if  necessary  to  obtain  tbe  appoint- 
ment of  new  trustees  for  that  purpose,  but  that  Hallett 
refused  to  afford  them  any  such  information. 

The  parents  and  children  (the  cettuit  que  truit  under 
tbe  settlement)  presented  a  petition  for  the  taxation 
of  the  trust  bills  of  costs,  under  tbe  6  &  7  Vict.  c. 
73,  s.  39,  authorizing  taxation  at  the  instance  of  the 
party  chai^;eable.  These  bills  of  costs  were  mixed 
up  with  other  bills  against  Mr.  Barnard  personally. 
The  petition  prayed,  as  usual,  the  payment  of  the 
balance 
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balance  of  the  trust  fdnds  by  the  solicitor  to  the  Pe-        1856. 
titioners.    The  question  was  as  to  the  right  to  taxation^ 
and,  incidentally,  a  question  arose,  as  to  what   was 
to  be  done,  in  case  anything  should,  under  the  usual 
order,  be  found  due  from  the  solicitor  to  the  trust 

Mr.  22.  Palmer  and  Mr.  F.  C  Knigki,  in  support 
of  the  petition. 

Mr.  RaupeUf  contrd. 

The  Mastbb  of  the  Rolls. 

It  is  clear,  that  an  order  for  taxation  must  be  made, 
subject  to  the  question  of  costs,  as  to  which  I  will  read 
the  affidavits. 

It  is  admitted  by  Mr.  Palmer^  that  I  cannot  order  the 
money  found  due  from  the  solicitor  to  be  paid  to  the 
Petitioners,  for  if  it  were  paid  over,  that  would  be  no 
indemnity  to  the  solicitor  against  any  breach  of  trust. 

If  any  balance  should  appear  to  be  due  from  the  so- 
licitor, in  respect  of  the  trust  estate,  I  must  direct  it  to 
be  paid  into  Court,  -to  an  account  to  be  intituled  **  The 
Trusts  of  the  Marriage  Settlement  of  Mr.  and  Mrs. 
Barnard.**  I  will  afterwards  state  what  I  will  do  as  to 
costs. 


The  Master  of  the  Rolls  said  that  he  was  not  sa-  Dee,  3. 
tisfied  as  to  the  conduct  of  either  party,  and  though  he 
had  somewhat  waivered  in  opinion  on  the  matter,  he 
had  ultimately  come  to  the  conclusion,  after  taking  into 
consideration  the  conflict  of  the  evidence,  that  the 
proper  course  would  be  to  give  no  costs  to  either  side 
of  the  petition. 
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Dec.  II,  12. 

Conitriiciion 
of  I  he  word 

VfTit  hnd 
power,  by  will, 
to  flppnint  H 
Iriial  funil.  iif 
which  2,000/ 
wns  pnyable 
immedialiilj, 

maindcr  sub- 
ject lo  her  iiiis- 


VI VI  AN  V.  MORTLOCK. 

T>Y  the  marriage  settlement  of  the  Plaiatiff  and  his 
-^  wife,  divers  sums  of  stock  were  vested  in  trustees, 
upon  trust  to  pay  the  income  to  the  wife  during  their 
joint  lives,  and  to  the  survivor  for  his  or  her  life,  and 
from  and  after  the  decease  of  the  Plaintiff,  and  in  case 
there  should  he  no  issue  and  the  wife  should  pre- 
decease him,  upon  trust  to  pay  the  capital  stock  to  such 
persons  as  the  wife  should  hy  will  appoint,  and  as  to 
2,000/.,  to  be  raised  thefeout,  upon  trust  to  pay  the 
Bame  in  the  PlaintitTs  lifetime,  notwithstanding  his  life 
interest,  to  such  persons  as  the  wife  should  hy  will 
appoint. 


the  hu^bniid, 
UivtA  of  ihe 


It  of  tU 


paymi 
lher»c 

2,ooo;., 

5,T0O/.  aaifae 
huiband 
should  ap- 
point, and  to 
apply  the  resi- 
due in  pay- 


IcgacIeEi.    The 
buaband  ap- 

5,700/.  lo  hitii- 
self.  Held, 
DO  tw  1 1  list  end- 
ing there  was  a 
prohubiliCy  thai 
that  he  was  en 
lo  the  payment 
remained  after 


There  was  no  issue  of  the  marriage.  The  wife  pre- 
deceased the  Plaintiff,  and  by  her  will  appointed  the 
2,000/.  to  be  paid  immediately  after  her  decease,  and  she 
directed  the  trustees,  from  and  immediately  after  the 
death  of  the  Plaintiff,  to  stand  possessed  of  the  residue 
of  the  trust  fund,  after  payment  thereout  of  the  2,000/., 
upon  trust  to  raise  and  pay  the  sum  of  5,700/.  to  such 
persons  as  the  Plaintiff  should  by  deed  or  will  appoint, 
and  to  pay  over  to  certaip  persons  all  the  residue  of  the 
trust  fund,  to  be  applied  in  payment  of  certain  legacies, 
partly  charitable.  And  the  testatrix  declared,  that  in 
case  the  trust  funds  thereby  appointed  should  be  insuf- 
ficient for  the  payment  of  all  the  legacies  given  by  the 
will,  the  deficiency  should,  in  the  first  place,  be  made 


t  tlie  fund  would  prove  in«ufllcient  for  the  payment  of  all  Ihe  leeaciM, 
lillsd  lo  immeiliate  payment  of  the  5,700/.  TIil-  "  residue"  apnlicable 
of  the  legacies  (other  tbnti  the  S,700/.)  being  held  to  mean  simply  what 
payment  of  the  5,700/.,  aod  not  ■  proportionate  that*  of  the  flind. 
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good  out  of  the  charity  legacies  which  should  accord-        1855. 
ingly  abate.  ^•^^'^^ 

Vivian 

The  charity  legacies  amounted   to  3,000/.  and  the    ,,    *• 

MORTLOCK. 

other  legacies  to  31,700/.,  and  the  trust  funds,  at  the 
then  price  of  stock,  would  produce  about  33,700/.,  leaving 
a  margin  of  only  about  2,000/.  over  the  ordinary  legacies, 
and,  by  a  fall  in  the  price  of  the  stock,  it  might,  at  the 
death  of  the  Plaintiff,  be  insufficient  to  pay  the  ordinary 
legacies  in  full. 

On  the  death  of  the  wife,  the  trustees  paid  the  2,000/., 
but  they  refused  to  pay  the  5,700/.  to  the  Plaintiff,  who  by 
deed  had  appointed  that  sum  to  himself,  on  the  ground 
that,  although  in  case  of  a  deficiency,  the  charity  legacies 
were  to  abate  first,  still  there  might,  at  the  death  of  the 
Plaintiff,  be  a  deficiency,  to  be  borne  in  part  by  the 
5,700/.  legacy,  and  if  that  should  so  happen,  they,  the 
trustees,  would  have  to  bear  the  loss,  in  case  they  now 
paid  that  legacy  in  full. 

The  Plaintiff,  however,  being  entitled  both  to  the 
income  and  the  principal,  claimed  immediate  payment 
of  the  5,700/. 

Mr.  Roupell  and  Mr.  Shapter,  for  the  Plaintiff,  con- 
tended that  the  word  *'  residue"  was  to  be  taken  in  its 
proper  and  correct  sense,  as  meaning  what  remains  of  a 
fund  after  the  withdrawal  of  a  part,  and  not  as  meaning 
a  definite  share  of  it ;  Carter  v.  Taggart  (a) ;  Falkner 
V.  Butler  (£) ;  that  the  Plaintiff,  being  entitled  to  the 
capital  of  5,700/.  and  to  the  intermediate  income  of  it, 
was  entitled  to  the  immediate  payment  of  that  sum ; 
Barf  or  d  v.  Street  (c)  j  Irwin  v.  Farrer  (rf) ;  McQueen  v. 
Farquhar  {e) ;  Firmin  v.  Pulham  (/) ;   that  persons 

entitled 

(a)  16  Sim.  423.  (</)  19  Ves.  86. 

(6)  AmbL  514.  (e)  11  Ves.  467. 

(e)  16  Va.  135.  (/)  2  De  G.  4-  5m.  99. 


254  CASES  IN  CHANCERY. 

1 855        entitled  to  a  fitture  payment  of  capital  bave  a  right  to 

''^'v^      have  the  fund  appropriated  for  that  purpose,  and  if  they 

'l"^"      are  eatitled  to  all  the  intermediate  income  also,  they 

MoKTLocK.    have  a  right  to  immediate  payment;  Green  v.  Pigot(a); 

and  that  the  Court  does  not  speculate  on  the  price  of 

stocks;  Gillibrandv.  Goold{h). 

Mr.  Lloyd  and  Mr.  BaggaUay,  for  the  executors  of 
the  wife.  The  residue  in  this  case  means  a  definite 
share ;  Page  v.  Leapingwell  (c).  There  can  be  no  union 
of  the  interest  or  the  income  and  the  capital  of  the 
6,700/.  to  defeat  the  intent  of  the  testatrix,  who  meant 
that  her  husband's  apptrintee  should  not  enjoy  the 
capital  until  after  his  death,  and  that  the  fund  should 
be  distributed,  according  to  the  value  of  the  stock,  at  his 
death.  The  doctrine  as  to  appropriation  and  payment 
u  useful  in  administration  suits,  in  order  to  provide  for 
the  legacies  and  ascertain  the  residoe,  hut  it  has  no 
application  to  this  case. 

Mr.  R.  Palmer  and  Mr.  Piggott,  for  the  trustees  of 
the  settlement. 

The  Master  of  the  Rous  ordered  the  5,700t  to  be 
raised  and  paid  to  the  Plaintiff  immediately,  and  the 
costs  to  be  paid  out  of  the  residue.  The  rest  of  the 
funds  to  be  transferred  into  Court,  and  the  income  to 
be  paid  to  the  PlainUff  for  life  or  until  further  order. 

(a)  1  Bro.  C.  C.103;  1  Rop.  v.  Slranguxyi,    14    Beat.    139; 

leg.  793  (3rd  ti.).  Pttn  t.  Pttn,  lb.  197  i  Haeitl 

(i)  JS  Sim.  156.  v.  George,  18  Bean.  S32. 
(r)  18  r».  463;uidMeS<a(J 
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TENNANT  v.  HEATHFIELD. 

Dec.  11, 12. 
rriHE  testator  gave  one-third  of  his  residuary  personal  As  a  general 

^     estate  in  trust  for  the  separate  use  of  his  daughter  bequest  k\o 
Sarah,  the  wife  of  the  Rev.  Robert  Style,  for  life,  and  take  effect  after 
after  her  decease,  in  trust  for  her  children^  as  she  should  pHor  gift,  the 
appoint,  and  in  default  of  appointment,  in  trust  for  the  ^*®|  fclure  of 
children  in  equal  shares  as  follows: — ''to  be  paid,  not  prevent 
transferred  or  assigned  to  such  child  or  children  in  ^quelt'takinff 

manner  following  (that  is  to  say),  to  a  son  or  sons  at  his  effect. 

...  r  A        4  Ai     1  Distinction 

or  their  ^e  or  ages  of  twenty-one  years  respectively,  between  a 

or  to  be  sooner  advanced  or  paid  for  or  towards  his  or  '*'?*•  o^  H«ni- 

tations  all  d&- 
their  preferment  or  advancement  in  the  world  respec-  pendent  on 

tively,  at  the  discretion  of  my  trustees,  and  to  a  daucrh-  *!**  """^  ^"" 

•"  "^  ,  ^       tingency,  and 

ter  or  daughters  at  her  or  their  age  or  ages  of  twenty-  successive 
on.  ,..„.  „  d.y  or  day.  of  ™™g.  «.p«Uvel,.  StSS.. 
which  shall  first  happen.    Provided  always,  and  I  do  to  take  effect 
hereby  declare  my  will  to  be,  that  in  case  such  child  or  fi^re  onfall 
any  of  such  children,  being  a  son  or  sons  shall  attain  ^^^  P"o^  ^ 
his,  her  or  their  age  or  ages  of  twenty-one,  or  being  a     Gift  to  A. 
daughter  or  daughters  shall  attain  such  age  or  be  mar-  ^^^^  ^^^ 
ried  in  the  lifetime  of  their  mother,  the  other  shares  of  cease  to  her 
such  child  or  children  respectively  of  or  in  the  trust  ji,  case'of  Aeir 
moneys,  and  as  well  by  survivorship  or  otherwise,  shall,  ^«sth  before 
from  thenceforth,  be  considered  as  vested  in  such  child  their  sharm  in 
or  children  respectively,  and  be  transmissible,  but  shall  *"*•*  ^^J^^^^ 
not  be  paid  till  after  the  death  of  his  or  thenr  mother  The  daughter 
respectively.     Provided  also,  and  I  do  hereby  likewise  ^l^i^^^^  ""^ 
declare,  that  in  default  of  such  direction  or  appointment  Held  that  her 
as  aforesaid,  and  in  case  such  child  or  all  or  any  of  such  ^^^q  neverthe- 
children  of  my  daughter  Sarak  shall  happen  to  die  !•••  entitled. 
before  his,  her  or  their  share  or  shares  respectively  of 

or 
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or  in  the  said  trust  moneys  shall  become  vested  as 
uforesaid,  my  said  trustees,  &c.,  "  shall  stand  possessed 
ur  interested  in  the  trust  moneys  so  given  to  them,  in 
'  trust  for  my  daughter  Sarah  as  aforesaid,  or  so  much 
thereof  as  with  respect  to  a  son  or  sons  shall  not  have 
been  sooner  advanced  or  paid,  or  bb  to  which  no  such 
direction  or  appointment  shall  be  made  as  aforesaid,  in 
trust  for  the  next  of  kin  of  my  daughter  Sarah  at  the 
time  of  her  decease,  according  to  the  Statute  of  Distri- 
bution of  Intestates'  Personal  Estates,  exclusive  of  her 
said  present  or  any  future  husband. 

Sarah  Sti/le  died  in  February,  1855,  without  ever 
having  had  any  child.  She  left  the  Plaintiffs  her  sole 
next  of  kin,  who  claimed  the  trust  fund,  and  they  filed 
their  hill  to  compel  a  transfer. 


To  this  bill  the  Defendants,  the  trustees,  filed  i 
inurrer. 


de- 


Mr.  Moi^tl  and  Mr.  Rawtiruon,  in  support  of  the 
demurrer.  The  next  of  kin  of  Sarah  Style  take  no  inte- 
rest in  the  fund,  which  belongs  to  the  next  of  kin  of  the 
testator.  The  gift  to  the  next  of  kin  is  dependent  on  the 
previous  gift  taking  effect  and  afterwards  fiiiling,  and  as 
the  prior  gift  never  took  effect,  the  ulterior  gift  never  had 
any  operation.  The  condition  is  to  he  construed  strictly, 
and  therefore  the  gift  to  the  next  of  kin  of  Sarah  Style 
did  not  take  effect,  inasmuch  as  they  could  not  uke 
through  the  prior  limitation.  In  Underwoodv.  Wing  (a), 
it  was  contended,  that  there  was  a  series  of  limitations, 
and  that  if  the  previous  limitations  failed  to  take  effect 
the  fund  was  to  go  to  Wing,  that  it  was  in  fact  not  a 
gift  upon  condition,  but  one  of  a  series  of  limitations, 

but 
(a)  4  De  G.,  M.  4-  G.  633,  •ffimuDg  19  Bms.  459. 
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but  the  argument  failed.    They  referred  to  Jonu  v.       1856. 
Wettcomh  {a) ;  Doe  d.  Watson  v.  Shipphard  (fi),  which      ^•^•v*^^ 
was  a  demise  of  lands  to  the  testator's  daughter,  if  she        ■"^^^"^ 
survived  her  husband,  for  life,  and  after  her  death  to  HKAXHUEWk 
certain  uses ;  the  daughter  died  before  the  husband ;  and 
it  was  held,  that  the  limitations  over  did  not  take  effect ; 
and  to  Andree  v.  Ward  (c),  where  the  strict  construction 
was  adopted ;  and  Lee  v.  £iuik  {d),  and  JEx  parte 
Rogers  {e),  where  the  same  principle  prevailed. 

Mr.  R.  Palmer  and  Mr.  Selwj/n^  contrd,  were  not 
heard. 

ITie  Mastbb  of  the  Rolls  said,  he  entertained  a 
strong  opinion  that  the  next  of  kin  of  the  daughter 
were  entitled  to  the  fund,  but  he  reserved  judgment. 


The  M  A8TBR  of  the  Rolls.  Dec.  12. 

I  have  looked  at  this  case  attentively,  and  have  con- 
sidered the  argument,  but  I  am  confirmed  in  the  view 
which  I  took  of  the  case  yesterday.  The  question  is, 
whether  the  gift  over  to  the  daughter's  next  of  kin  took 
effect,  and  I  am  of  opinion,  that  it  does.  I  think  it 
may  be  stated,  as  a  general  rule,  that  when  a  bequest  is 
to  take  effect  after  the  failure  of  a  prior  gifl,  the  total 
failure  of  that  gift  does  not  prevent  the  ulterior  be- 
quest taking  effect  The  case  of  Jones  v.  Westcomb  (f) 
was  a  very  strong  case ;  but  neither  that  case  nor  the 
cases  of  Andree  v.   Ward(c),  and  Doe  d.  Watson  v. 

Shipphard 

(fl)  Free.  Ch.  316.  JIf.  4-  G.  810. 

(6)  1  DovgL  75.  (f)  2  Madd.  449. 

(0  1  Rifsi.  260.  (/)  Prec,  Ch,  316  and  1  Eg. 

id)  14 Btov. 459 and2  De  G.,  Co.  Ab.  245, pL  10. 
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1866.        Bk^pAard(a),  to  whicb  I  wm  referred,  appear  to  mt 
^"""^^      to  apply  to  this  caae.     In  the  latter  case,  tfae  questioD 
^  was,  whether  yon  eould  imply  an  estate;  that  is  not  the 

UiAVBiiaLii.  ease  here. 

Undmtaood  v.  Wingih)  no  doubt  might  seem  to  hare 
a  bearing  or  tbia  case,  but,  in  my  opinion,  it  has  not, 
and  it  is  perfectly  distinct.  I  adhere  to  the  decision  I 
came  to  in  that  case,  which  is  perfectly  distinguisbable 
from  the  present.  In  Underwood  v.  Wing,  the  testator, 
Mr.  Underwood,  gave  the  whole  of  his  property  to  his 
wife,  and  in  case  she  died  in  bis  lifetime,  then  to  his 
children ;  and  on  fiiilare  of  the  gift  to  the  children,  be 
gave  the  property  to  Mr.  Wing.  All  those  gifts,  no 
doubt,  failed,  but  they  failed  for  this  reason  : — because 
it  was  not  proved  that  the  wife  died  in  the  testator's  lifo- 
time,  and  consequently  it  was  not  proved  that  the  event 
had  occurred  on  which  the  gift  was  to  take  place.  In 
that  case,  the  whole  series  of  limitations  depended  on  a 
contingency,  which  was  not  proved  to  have  happened. 
That  case  was  diflferent  from  the  present,  where  each 
limitation  is  to  take  effect  on  the  failure  of  those  pre- 
ceding it. 


I  am  of  opinion,  in  this  case,  that  the  plain  intention 
of  the  testator  was,  that  his  daughter  should  take  an 
estate  for  life,  and  on  her  death,  if  she  had  no  children 
who  took  a  vested  interest,  the  property  should  go  to 
her  next  of  Lin :  and  that  on  the  authority  of  Jonet  v. 
Wettcomh,  and  several  other  cases,  I  must  hold,  that 
the  next  of  kin  of  the  daughter,  at  her  death,  took  the 
fund,  and  that  there  was  no  intestacy. 
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1855. 


Dee.  17, 19, 
20. 

HARTOPP  V.  HARTOPP.  ^^^' 

Jan,  15. 

npHIS  was  a  bill  filed  to  set  aside  a  resettlement  of  Parental  inflo- 
family  estates,  made  between  the  Plaintiff  JbAn  rablVfrom*^*" 

W.  C.  Hartopp  and  his  father  Sir  William  E.  C.  Har-  arrangements 
T>  1  ••iTx^.iv  1  1      between  father 

ti^s  Baronet  (the  pnncipal  Defendant),  on  the  grounds,  and  son  for  the 
that  it  was  harsh  and  unreasonable  as  regarded  the  J«««ttlement  of 

°  family  estates; 

Plaintiff  and  unduly  favourable  to  Sir  William  ;  that  the  but  its  ex- 
Plaintiff  did  not  fully  understand  the  nature  of  the  operation^Ire 
transaction,  and  had  no  separate  adviser;  that  he  acted  ^^\  sufficient 
under  the  parental  influence  of  Sir  William,  and  that  the  transac- 
the  settlement  did  not  carry  into  effect  the  proposals  tw^iifi^^e 

•'  '^     "^  not  exerted  for 

agreed  to  between  the  parties.  the  benefit  of 

the  person 
possessing  it. 

The  circumstances   under  which    the   resettlement  tions^between 
was  executed  were   as   follows  : — On  the  death,  in  parent  and 
April,  1849,  of  Sir  Edmund  C.  Hartopp,  who  was  the  regarded  with 
survivor  of  the  two  elder  brothers  of  Sir  William,  the  jealousy,  but, 

in  arrange- 
latter  meuts  between 
father  and  son 
for  the  resettlement  of  family  estates,  if  the  resettlement  be  not  obtained  by  mis- 
representation or  suppression  of  the  truth,  if  the  father  acquires  no  personal  benefit, 
and  if  the  settlement  is  a  reasonable  one,  the  Court  will  support  it,  even  though 
the  father  did  exert  parental  authority  and  influence  over  the  son  to  procure  the 
execution  of  it. 

The  Plaintiff  was  tenant  in  tail,  and  the  Defendant,  his  father,  tenant  for  life  of 
family  estates.  The  Plaintiff,  eleven  months  after  attaining  twenty-one,  being  in 
pecuniary  difficulties,  joined  his  father  in  a  resettlement  of  the  estates.  The  Court, 
though  satisfied  that  parental  authority  and  influence  had  been  exerted  to  obtain  the 
execution  of  the  settlement,  but  not  for  the  father's  individual  advantage,  who  obtained 
no  direct  personal  benefit  from  it,  supported  the  settlement,  holding  that  a  jointure 
thereby  provided  for  the  son's  mother  did  not  come  within  the  definition  of  benefit  to 
the  father,  and  that  the  postponement  of  the  son's  daughters  to  his  younger  brother 
was  not  unreasonable,  considering  that  thereby  the  estates  were  made  to  accompany 
the  family  title. 

If  one  party  be  acting  under  a  misapprehension,  and  the  ether  it  accessory  to  it, 
although  unintentionally,  the  transaction  cannot  stand. 

Upon  a  bill  to  set  aside  a  deed  in  toto,  the  Court  will  not  refbrtti  it 

s2 
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1855.  latter  became  entitled,  by  virtoe  of  certain  family  settle- 
ments or  1777  and  the  will  of  Sir  Edmund,  to  the 
family  estates,  as  tenant  for  life,  with  remainder  to  the 
Plaintiff,  hie  eldest  son,  in  tail  male,  willi  remainder  to 
Sir  Edmund  in  fee,  but  subject,  m  to  part,  to  a  charge 
of  10,000Z.  for  the  portions  of  the  daughters  and  younger 
sons  of  Sir  William't  father,  and  a  term  of  500  years 
for  raising  it.  Sir  William  was  also  sebed  in  his  own 
right  of  certain  real  estate  in  fee  simple. 

On  the  2Ist  of  October,  1850,  the  Plaintiff  attained 
his  age  of  twenty-one  years.  He  had,  during  his 
minority,  incurred  debts,  and  in  April,  1850,  had  ap- 
plied to  Mr.  Roger  Miles,  the  family  solicitor,  or  to  his 
brother  Thomas  Miles,  the  agent  and  land  steward  of 
Sir  William  (which  of  the  two  did  not  on  the  evidence 
clearly  appear),  for  a  loan,  stating  the  object  for  which 
he  required  it.  The  solicitor  suggested  the  propriety  of 
resettling  the  family  estates,  and  the  suggestion  was 
acceded  to  by  the  father  and  son,  it  being  understood, 
though  not  expressed  in  words,  that  the  resettlement 
was  the  condition  on  which  the  Plaintiff"  was  to  be  re- 
lieved from  his  difBculties.  Proposals  for  a  resettlement 
were  accordingly  drawn  up  by  the  solicitor,  which  were 
assenled  to  by  the  Plaintiff',  and  which,  with  certain 
variations,  were  embodied  in  a  series  of  deeds  which 
were  executed  by  the  father  and  son.  Of  these  the 
material  one  bore  date  (he  16th  September,  1851,  and 
this  the  bill  sought  to  set  aside. 

By  this  deed,  the  family  estates  (subject  to  the 
10,000^,  and  the  500  years'  term  to  raise  the  same) 
were  re-seltlcd  to  the  use  of  trustees  for  a  term  of  600 
years,  upon  the  trusts  thereinafler  expressed,  and  sub- 
ject  thereto  to  such  uses  as  the  Plaintiff  and  Sir  fVil- 
liam  during  their  joint  lives  should  appoint,  and,  ia 
default 
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default  of  appointment  and  subject  thereto,  to  the  use 
that  the  Plaintiff  should,  during  the  joint  lives  of  himself 
and  Sir  William,  receive  an  annuity  of  400/,  which, 
however,  was  to  cease  and  be  void  in  case  of  alienation 
by  the  Plaintiff,  in  any  manner,  whether  directly  or  by 
operation  of  law  ;  and,  subject  thereto,  to  the  use  of  Sir 
William  for  life,  and  after  his  decease  to  the  use  that  his 
wife,  the  Defendant  Lady  Hartopp,  should  receive  an 
annuityof  400Z.  for  life;  remainder  to  the  use  of  the  Plain- 
tiff for  life,  remainder  to  the  use  of  trustees  for  a  term, 
upon  trust  to  raise  portions  for  the  Plaintiff's  younger 
children  to  the  extent  of  6,000/.  if  but  one  child,  and 
of  10,000/.  if  more  than  one  ;  remainder  to  the  use  of 
the  first  and  other  sons  of  the  Plaintiff  successively  in 
tail  male;  remainder  to  the  use  of  the  Defendant  JSi- 
mund  Charles  Hartopp,  the  second  son  of  Sir  William, 
for  life;  remainder  to  his  first  and  other  sons  successively, 
in  tail  male;  remainder  to  the  use  of  the  third  and 
every  other  younger  son  of  Sir  William  thereafter  to  be 
bom  successively,  in  tail  male ;  remainder  to  the  use 
of  the  first  and  every  other  daughter  of  the  Plaintiff 
successively,  in  tail  male ;  remainder  to  the  use  of  the 
first  and  every  other  daughter  of  Edmund  C  Hartopp 
successively,  in  tail  male ;  remainder  to  the  use  of  the 
first  and  every  other  daughter  of  Sir  William  then  or 
thereafter  to  be  born  successively,  in  tail  male;  re- 
mainder to  such  uses  as  the  Plaintiff  should  after  the 
decease  of  Sir  William,  but  not  before,  by  deed  or  will 
appoint,  and  in  default  of  appointment,  to  such  uses  as 
Sir  William  and  Edmund  C.  Hartopp  should  at  any 
time  after  the  decease  of  the  Plaintiff,  but  not  before, 
by  deed  jointly  appoint,  and  in  default  of  such  appoint- 
ment, to  the  use  of  Sir  William,  his  heirs  and  assigns. 
The  trusts  of  the  600  years'  term  were  declared  to  be, 
to  raise  a  sum  not  exceeding  2,000/.  for  payment  of  the 
Plaintiff's  debts,  and  a  sum  not  exceeding  4,000/.  for 

purchasing 
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1855  purcbasiDg  a  commission  in  the  army;  and  the  Plaintiff 
was  thereby  empowered  to  grant  a  jointure  to  his  wife, 
not  exceeding  800/.  a  year,  of  which  4002.  a  year  only 
was  to  be  payable  during  the  life  of  Sir  WUliam,  if  be 
should  survive  the  Plaintiff.  The  deed  contained  a  pro- 
vision for  taking  the  name  of  Hartopp^  by  the  husbands 
of  daughters,  and  powers  of  leasing,  sale  and  exchange 
and  partition. 

In  1847,  part  of  the  settled  estates  had  been  par- 
chased  by  the  Midland  Railway  Company  for  6,67 52., 
and  in  December,  1851,  afler  the  Plaintiff  came  of  ^e, 
the  purchase  was  completed,  and  the  piece  of  land  was 
duly  appointed  by  the  Plaintiff  and  Sir  William  to  the 
company.  This  money,  being  subject  to  be  invested  in 
land.  Sir  IVilliam  conveyed  lands  adjacent  to  the 
settled  estates  of  which  he  was  owner  in  fee,  of  the 
estimated  value  of  7,331/.,  upon  the  trusts  of  the  re- 
settlement, and  he  received  the  6,675/.  for  his  own  use. 
He  then  advanced,  out  of  the  6,675/.,  2,000/.  to  pay  the 
Plaintiff's  debts,  and  2,000/.  for  a  commission,  and  be 
took  an  assignment  of  the  600  years'  term  to  a  trustee 
to  secure  the  advance. 

The  solicitor  had  since  died,  and  the  original  proposals, 
as  agreed  to  by  the  Plaintiff  and  Sir  William ,  bad  been 
lost;  but  the  Court  thought,  upon  the  evidence,  that 
the  variations  from  them  in  the  resettlement  were  not 
very  material.  The  provision  as  to  the  4,000/.  to  buy  a 
commission  was  struck  out  in  the  proposals  as  agreed  to, 
but  was  introduced  into  the  resettlement  without  the 
knowledge  either  of  the  Plaintiff  or  Sir  William^  pro- 
bably by  the  solicitor.  The  reason  might  have  been,  that 
at  the  time  the  proposals  were  agreed  to,  the  Plaintiff 
had  lost  all  hope  of  obtaining  a  commission,  but  soon 
after  he  was  offered  one.    Again,  though  the  proposals 

stated 
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stated  that  the  Pbintiff '0  annuity  wa»  not  to  be  anti-        1866. 
ciptted,  they  did  not  add,  that  any  attempt  to  do  so 
woold  be  a  forfeitnre. 


Under  these  ciremnstances,  the  Plaintiff  filed  his  bill 
to  set  aside  the  resettlement 

The  Solicitor-General  (Sir  R.  Bethel!),  Mr.  Boupell 
and  Mr.  Rudall,  for  the  Plain tifFy  cited  Hoghton  v. 
Hoght(m{a);  Tweddell  ▼.  Tweddell  {]k) ;  Gordon  ▼. 
Gordon  (c). 

Mr.  22.  Palmer  and  Mr.  J.  Pearson,  for  Sir  William 
Hariopp,  cited  Baker  v.  Bradley {d);  Stoekley  v. 
Stockley  (fi) ;  Winnington  v.  Foley  (/). 

Mr.  JRoUp  Mr.  Selwyn  and  Mr.  Bell,  for  the  other 
DefendaBts. 

The  (Micitor- General  m  teplj. 

The  Mastilr  of  the  Rolls  reserved  judgment. 


(r>  3  Swanti.  400.  (/)  1-  P.  Wmt.  635. 


V. 

Habtoti'. 


The  Master  of  the  Rolus,  1856. 

This  case  is  one  which,  when  the  facts  are  fully  under-      Jen.  15. 
stood,  presents  no  difficulty  to  embarrass  the  decision  of 
the  Court. 

The 


(a)  15  Bern.  278.  (d)  25  L.  X  (Y.  S.)  Ck.  7. 

(6)  Turn.  4*  R.  13.  (e)  1  Va.  Sf  B.  23. 
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1856. 


The  history  of  the  case  is  very  shortly  told.  The 
PlaiDtiff  is  the  eldest  son  of  Sir  William  Hariopp,  the 
Defendaot,  who  succeeded  to  the  baronetcy  on  the 
death  of  his  brother  in  Aprils  1849|  when  the  Plaintiff 
was  nineteen  and  a  half  years  old.  The  Piaintiff  had  no 
regular  allowance,  he  was  bred  for  the  army,  he  knew 
himself  to  be  the  heir  to  the  baronetcy,  to  which  a  con- 
siderable estate  was  attached,  the  reversion  of  which, 
subject  to  his  father's  life  estate,  was  settled  on  himself, 
as  tenant  in  tail  as  to  part,  and  as  tenant  for  life  as  to 
the  remainder.  He  ran  into  considerable  expenses,  he 
dreaded  communicating  them  to  his  father,  and  raised 
money  by  bills  to  a  considerable  amount.  All  this  oc- 
curred while  he  was  a  minor.  About  six  months  before 
attaining  his  majority,  he  applied  either  to  his  father's 
confidential  solicitor,  or  to  his  confidential  steward  and 
land  agent,  who  were  brothers,  to  obtain  for  him  the 
loan  of  a  sum  of  money.  There  is  some  contest  on  the 
evidence  as  to  which  it  was,  but  this  is  not  material. 
The  solicitor  suggested  the  propriety  of  resettling  the 
family  estates ;  this  was  acceded  to  by  father  and  son, 
and,  although  it  was  not  expressed  in  words,  the  re- 
settlement seems  to  have  been  the  understood  condition 
in  consideration  of  which  the  son  was  to  be  relieved  from 
his  difficulties.  Accordingly  proposals  for  a  settlement 
were  drawn  up,  which,  subject  to  considerable  variations, 
were  incorporated  in  a  deed,  or  series  of  deeds  of  the 
16th,  16th,  17th  and  18th  September,  1851,  which  were 
executed  both  by  the  father  and  son. 


The  material  deed  was  that  bearing  date  the  16th 
September,  1851.  This  the  son  now  seeks  to  set  aside, 
and  files  this  bill  for  that  purpose.  The  grounds  on 
which  he  proceeds  are,  1st,  that  the  provisions  of  the 
settlement  are  harsh  and  unreasonable  in  themselves 
against  the  Plaintiff,  and  favourable  to  the  Defendant ; 

secondly. 


Hartofp 
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secondly*  that  the  Plaintiff  did  not,  in  fact|  fully  under-  1856. 
stand  the  nature  and  effect  of  the  transaction,  and  had 
no  separate  professional  adviser  to  explain  the  matter  to 
him ;  thirdly,  that  he  was  subject  to  undue  influence,  HAaTor?. 
that  he  was  acting  in  accordance  to  the  wishes  of  his 
father,  and  subject  to  heavy  pecuniary  embarrassment 
at  the  time;  and,  besides  these,  a  fourth  ground  re- 
lied upon  and  urged  is,  that  even  if  all  the  former 
grounds  fail,  the  deeds,  as  executed,  do  not  carry  into 
effect  the  views  and  proposals  agreed  upon  between  the 
parties ;  that  the  settlement,  in  truth,  is  neither  that  of 
the  father  nor  of  the  son,  but  that  it  is  the  settlement  of 
the  confidential  steward,  who  did  what  he  thought  best 
for  all  parties  concerned,  but  did  not,  in  truth,  consult 
them  sufficiently,  or  carry  their  wishes  into  effect. 

I  do  not  think  that  the  law  on  this  subject  is  open 
to  very  much  question. 

I  fully  concur  in  the  observations  of  Lord  Eldon^  in 

Tweddell  v.  Tweddell{a\  that  these  cases  between  parent 

and  child  are  to  be  regarded  with  jealousy,  and  I  also 

concur  in  the  statement  made  by  myself  in  Hoghton  v. 

HoghtoUy  as  the  result  of  the  cases  in  this  subdivision 

of  the  subject,  which  relates  to  instruments  executed 

between  persons  standing  in  intimate  relation  to  each 

other  effecting  a  resettlement  of  family  property : — that 

if  the  settlement  be  not  obtained  by  misrepresentation 

or  suppression  of  the  truth,  if  it  be  one  in  which  the 

father  acquires  no  benefit,  and   the  settlement  be  a 

reasonable  one,  the  Court  will  support  it,  even  though 

the  father  did  exert  parental  authority  and  influence 

over  the  son  to  procure  his  execution  of  it. 

I  proceed 

(a)  I^m.  4  Rum.  13. 


i 
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1856.  I   proceed  to  examine  the  grouDds  on  which   the 

transaction  in  question  is  impeached.  In  the  first  place^ 
I  do  not  doubt,  that  the  parental  authority  and  infln* 
ence  of  the  father  were  eierted  to  obtain  the  execution 
of  these  instruments  from  the  Plaintiii^  or  rather  to  ol>- 
tain  the  son's  acquieseence  in  the  transaction.  The 
evidence  given  by  the  fiuber  and  Lady  Hariopfp^  that 
no  such  influence  was  exerted,  I  treat  simply  in  thitf 
light: — ^namely,  that  the  parental  influence  was  not 
openly  and  distinctly  inforced,  and  which  is  nndoubtedly 
true.  But  where  this  becomes  necessary,  the  parental 
influence  haa  lost  much  of  its  force ;  it  is  the  silent  in- 
fluence that  is  the  most  efficacious;  the  knowledge 
which  the  son  possesses  of  what  would  be  the  conse- 
quence if  he  refused  to  comply  with  his  father's  wishes,, 
will,  in  the  great  majority  of  cases,  have  far  greater 
effect  upon  him  than  the  actual  and  open  exertion  of  the 
parental  authority,  whether  by  commands  or  entreaties; 
this  will  not  be  openly  exerted,  until  the  son  has,  by 
his  determination  to  resist  them,  rendered  recourse  to 
them  necessary.  In  truth,  I  believe,  that  the  exercise, 
of  paftental  influence  is  inseparable  from  these  trans- 
actions, and  that  the  son  is  always  more  or  less  influ- 
enced by  the  father,  even  though  the  fiither  should 
endeavour^  as  much  aa  possible,  to  avoid  the  exertion 
of  his  influence.  In  this  case,  I  cannot  doubt  but  that 
the  son,  although  nothing  was  said  on  the  subject, 
believed,  that  unless  he  acquiesced  in  the  resettlement, 
he  might  in  vain  attempt  to  obtain  from  his  ftither  any 
pecuniary  assistance  towards  the  discbarge  of  his  debts. 
I  have,  however,  already  observed,  that  I  do  not  con- 
sider the  existence  and  operation  of  this  influence  suffi- 
cient to  invah'date  the  transactioD,  if  it  be  not  exerted 
for  the  benefit  of  the  person  possessing  it 

Now,  in  the  present  transaction,  I  find  no  direct 

pecuniary 
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pecuniary  benefit  obtained  by  Sir  WiUiam  Hartcpp ; 
bis  estate  and  interest  in  the  family  property  remain  the 
samei  except  that  his  income  is  diminished  by  the 
amount  of  the  charges  upon  it  in  favour  of  the  Plain- 
tiff or  his  widow.  It  is  urged,  that  the  provision  in 
&vour  of  the  Plaintiff  ought  to  be  treated  lightly,  be- 
cause the  lather  would  not»  in  any  event,  have  left  his 
SOD  destitute,  unless  he  had  found  that  it  was  impos* 
sible  to  prevent  him  from  ruining  himself,  which  calamity 
is  occasionally  so  unayoidably  the  result  of  acquiring 
early  habits  of  expense  and  dissipation,  that  no  ex- 
ertions or  fortune  could  avert  it.  Some  weight  is, 
doubtless,  due  to  this  argument,  but  the  fact  still  re- 
mains, that  this  transaction  reduces  the  father's  income : 
it  gives  the  son  a  legal  claim  for  what  before  was  but 
parental  bounty ;  the  sum  raised  for  the  payment  of  the 
son's  debts,  and  for  his  advancement  in  4ife  by  the 
purchase  of  a  commission,  whether  by  a  charge  on  the 
estate  or  by  a  sale  of  the  father's  property,  further  reduces 
his  income  to  the  extent  of  the  interest  properly  attri- 
butable to  that  sum.  All  this  shews,  that  at  least  the 
father  obtained  no  pecuniary  benefit  by  this  transaction, 
but  that,  on  the  contrary,  as  far  as  it  went,  it  was  a 
direct  diminution  of  hk  income.  The  indirect  benefits 
which  the  father  is  alleged  to  have  derived  from  the 
transaction  are,  the  jointure  for  his  wife,  (the  mother  of 
the  Plaintiff,)  and  the  possible  provision  for  the  brother 
and  sisters  of  the  Plaintiff,  and  the  substitution  of  his 
fee  simple  land  for  the  money  derived  from  the  sale  to 
the  Railway  Company  of  the  settled  land.  The  two 
former  do  not,,  in  my  opinion,  come  within  the  definition 
of  benefits  to  the  father,  they  are  only  to  be  regarded 
by  the  Court  as  a  part  of  the  provisions  of  the  settle- 
ment, the  propriety  of  which  the  Court  will  have  to 
examine,  when  the  nature  and  character  of  the  arrange- 
ment itself  is  considered* 

The 
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1866.  The  exchange  of  the  fee  simple  land  for  that  sold  to 

the  Raflway  Ck>mpany  appears  to  me  to  be  moch  more 
important;  and  if  it  had  appeared,  that  any  benefit  had 
been  derived  by  Sir  WiUicum  Hartopp  by  this  transaction, 
not  participated  in  by  the  Plaintiff,  it  would  probably, 
at  least  in  my  mind,  have  given  a  very  different  character 
and  aspect  to  the  whole  transaction.  Bat  the  evidence 
convinces  me,  that  the  price  paid  for  the  land  sold  was 
a  fair  and  reasonable  price,  r^ard  being  had  to  the 
situation  of  it,  with  reference  to  the  settled  property, 
and  that  the  purchase  of  it  was  beneficial  and  desirable 
for  the  owner  of  the  settled  property. 

These  facts  once  established,  as  I  consider  them  to 
be,  it  follows,  that  it  was  obviously  an  equal  advantage 
to  both  father  and  son  that  the  4,000/.  should  be  so 
raised,  ratfier  than  by  a  mortgage  of  the  settled  property 
itself,  which  would  besides  have  occasioned  delay  and 
expense,  from  the  necessity  of  investigating  the  title  to 
the  settled  estate  before  a  mortgagee  could  have  been 
found  to  advance  his  money  on  the  security  of  it  This, 
therefore,  was,  in  my  opinion,  a  settlement,  by  which 
the  father  obtained  no  benefit,  and  the  influence  he 
possessed  was  not  exerted  for  his  own  individual  ad- 
vantage. 

I  next  proceed  to  consider  the  provisions  of  the  set- 
tlement itself.  On  this  head,  although  I  have  listened 
attentively  to  a  very  elaborate  argument  on  the  con- 
tents of  the  settlement,  I  am  unable  to  concur  in  the 
opinion  that  the  provisions  are  such,  that  the  deed  ought 
not  to  be  allowed  to  stand.  This  question  must  be 
looked  at,  apart  from  the  argument,  that  the  deed  did 
not  carry  into  effect  the  proposals  agreed  upon  between 
Sir  William  Hartopp  and  his  son,  and  which  point  I 
shall  have  to  consider  separately.  But,  upon  the  as- 
sumption 


CASES  IN  CHANCERY. 


269 


samptioD  that  the  deed  accurately  represents  the  inten- 
tion of  the  parties  to  it  at  the  time  of  the  execution, 
and  considering  the  propriety  of  the  provisions  by  them- 
selves, I  am  unable  to  discover  the  impropriety  of  the 
provisions  insisted  upon.  In  fact,  there  is  nothing  in 
the  deed  which  has  been  observed  upon  beyond  this  :-— 
that  it  gives  a  jointure  to  the  mother  of  the  Plaintiff, 
and  that  it  postpones  the  daughter  of  the  Plaintiff  to 
bis  brothers,  the  second  and  other  sons  of  Sir  William 
Hartopp.  I  consider  the  provision  in  favour  of  the 
mother  of  the  Plaintiff  proper  to  have  been  introduced 
into  the  settlement,  when  it  is  observed,  that,  from  the 
circumstance  of  the  descent  of  the  baronetcy  from  the 
two  elder  brothers  after  Sir  William  Hartopps  mar- 
riage, the  introduction  of  such  provision  had  not  been 
possible  when  the  marriage  took  place,  and  that  no  other 
jointure  or  provision  for  the  lady  seems  to  have  existed, 
in  case  of  her  surviving  her  husband.  No  one,  in  my 
opinion,  can  say,  with  propriety,  that  a  son  who  is  to 
enjoy  an  estate  of  6,000/.  or  7,000/.  per  annum,  and  who 
provides  that  his  mother  shall  have  400/.  per  annum  out 
of  it,  does  that  which,  in  any  sense  of  the  word,  legal 
or  moral,  is  either  unfit  or  improper,  and  the  evidence 
satisfies  me,  that  this  is  the  last  subject  of  complaint 
which  the  Plaintiff  personally  would  urge  against  the 
validity  of  the  settlement  The  provision  for  the  bro- 
thers, before  the  daughter  of  the  Plaintiff,  does  not  ap- 
pear to  me  to  be  unfit,  having  regard  to  the  circum- 
stance that  the  estate  is  thereby  limited  to  accompany 
the  title. 


1856. 


That  the  settlement  might,  with  propriety,  have  pro- 
vided more  liberally  for  the  Plaintiff  and  bis  issue,  in 
the  event  of  bis  marriage,  than  by  giving  a  jointure  of 
400/.  per  annum  to  his  wife,  and  raising  6,000/.  or 
10,000/.  for  his  younger  children,  and  above  all  by 

making 
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making  no  increase  to  his  own  allowance  during  hia 
fiither^s  lifedmey  is  a  remark  wbich,  if  well  foonded  (on 
which  I  mean  to  express  no  opinion  beyond  saying,  that 
the  jointure  to  the  son's  wife  is  the  same  as  that  given 
to  his  mother),  cannot,  in  my  opinion,  invalidate  the 
settlement,  if,  on  the  other  points,  no  grounds  exist  for 
setting  it  aside. 


It  follows,  therefore,  if  the  tests  by  which  these  trans- 
actions are  to  be  tried,  and  which  I  have  already  re« 
ferred  to,  be  correct,  and  if  they  are  applied  to  the 
present  transaction,  it  must  stand,  unless  it  should 
appear  that  it  was  obtained  by  misrepresentation  or 
concealment.  **  There  must  be,"  says  Lord  Uldon,  "  a 
full  consideration  of  all  material  circumstances;  if  one 
parfy  be  acting  under  a  misapprehension  and  the  other 
party  is  accessory  to  it,  although  unintentionally,  the 
transaction  cannot  stand/' 


In  considering  this  point,  it  is  necessary  again  to  dis- 
tinguish it  from  the  consideration  of  the  arguments, 
also  raised  in  this  case,  viz.  whether  the  deed  in  question 
accurately  represents  the  intention  of  both  parties  to  it, 
which  is  a  separate  matter,  which  I  shall  have  to  notice 
apart  What  I  have  to  consider  here  is,  whether  the 
Plaintiff  was  induced  to  execute  this  deed  by  reason 
of  some  misapprehension,  created  by  some  inaccurate 
statement  having  been  made  to  him,  or  by  reason  of 
some  material  fact  having  been  omitted  to  be  com- 
municated to  him.  Upon  a  full  consideration  of  the 
evidence  in  this  case,  I  am  unable  to  discover  anything 
of  this  kind.  Even  apart  from  the  evidence  of  Mr. 
Thomas  MillSf  I  am  unable  to  lay  my  finger  on  any 
statement  made  to  the  son  not  consistent  with  the 
truth,  or  any  fact  omitted  to  be  communicated  to  him, 

so 
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80  material  as  to  be  likely  to  have  influenced  his 
to  execute  the  settlement. 


The  only  fact  which  can  be  pointed  out  of  this  nature 
isy  that,  although  the  proposals  stated  that  the  annuity 
of  400L  was  not  to  be  anticipated,  it  did  not  explain  to 
him  that  an  attempt  to  do  so  would  create  its  forfeiture. 
This  matter  I  have  very  seriously  considered.  It  is  un«- 
doubtedly  true,  that  to  an  unprofessional  person,  it 
might  not  be  obvious,  that  the  only  mode  of  enforcing 
this  provision  would  be  by  a  clause  of  forfeiture,  but  I 
am  of  opinion  that  I  cannot  set  aside  the  transaction  on 
this  ground.  The  Plaintiff  had  the  proposals  in  his 
possession  for  several  days,  he  fully  considered  them, 
he  asked  questions,  and  received  explanations  re- 
specting them,  and  was  informed,  that  all  further  in- 
fi>muition  he  required  should  be  afforded  him.  I 
cannot,  because  he  asked  for  no  explanation  as  to  the 
mode  by  which  the  prohibition  against  anticipation  was 
to  be  enforced,  infer,  both  that  be  was  wholly  ignorant 
oi  that  matter,  and  next,  that  if  he  had  known  it,  he 
woald  have  refused  his  consent  to  the  arrangement. 
All  the  other  material  things  he  fully  understood ;  he 
understood  fully  that  4,000/.  was  to  be.  raised  to  pay  for 
his  debts  and  for  his  advancement  in  life,  and  that  the 
family  estate,  of  which  he  was  tenant  in  tail  in  re- 
mainder, was  to  be  resettled,  by  giving  him  a  life  estate, 
by  giving  his  mother  a  jointure  of  4002.  per  annum,  by 
providing  a  like  jointure  for  his  own  widow,  and  by 
providing  for  his  younger  children,  in  case  he  should 
leave  any,  and  subject  to  his  making  the  estate  go  with 
the  title. 


1666. 


On  the  question,  therefore,  whether  the  Plaintiff  was 
bound  by  the  terms  of  the  proposals  agreed  upon,  and 
whether    a  deed  carrying  these  proposals  into  effect 

could 
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1856.  could  be  set  aside,  I  am  of  opinion,  that  according  to  all 
the  principles  by  which  these  transactions  are  governed 
in  this  Court,  such  a  result  is  impossible. 


Hartofp 
o. 

HABTOrP. 


I  have  now  to  consider  the  variations  which  exist 
between  the  deed,  as  actually  executed,  and  the  pro- 
posals themselves,  and  bow  far  the  parties  were  cog- 
nizant thereof.  I  have  already  observed,  that  I  con- 
sider the  mode  by  which  the  railway  money  was  taken,  to 
furnish  the  4,000/.  instead  of  raising  that  sum  by  mort- 
gage of  the  settled  estates,  was  beneficial  to  both  parties, 
but  the  evidence  of  Lady  Hartopp  convinces  me,  that 
the  Plaintiff  was  aware  of  and  assented  to  this  part 
of  the  transaction. 

The  only  remaining  point  which  arises  on  the  va- 
riation between  the  deed  and  the  proposals,  and  which 
I  have  now  to  consider,  is  that  which  I  have  stated  at 
the  outset,  as  one  of  the  grounds  adduced  by  the 
Plaintiff  for  invalidating  the  transaction,  viz.  the  as- 
sertion that  the  other  variations  between  the  deed,  as 
executed,  and  the  proposals  agreed  upon  by  Sir  Wih 
Horn  Hartopp  and  his  son,  were  not  only  not  sanc- 
tioned by  them,  but  that,  in  fact,  the  settlement,  as 
executed,  was  not  the  settlement  which  either  had 
agreed  upon  and  wished  to  have  executed. 

If  it  was  material,  for  the  purpose  of  the  suit  in  its 
present  frame,  I  might,  on  this  part  of  the  case,  have 
felt  more  difficulty  than  I  have  on  the  other  parts  of  it 
The  evidence  is  loose,  and  in  some  places  irreconcilable, 
and  large  gaps  exist  in  the  history  of  the  transaction, 
which  are  not  sufficiently  explained. 

The  evidence  of  Mr.  Mander  is  certainly,  when 
strictly  examined,  open  to  the  observation,  that  all  the 

parts 
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parts  of  it  cannot  be  entirely  reconciled  with  each 
other.  By  whose  direction  that  gentleman  framed  the 
settlement,  so  that  the  future  purchase  of  the  steps 
of  promotion  in  the  army  were  made  to  depend  on  the 

will  and  pleasure  of  Sir  WiUiam  Hartopp^  does  not 
appear,  or  whether,  in  fact,  any  directions  to  that  effect 

were  given  at  all.  Unfortunately,  the  original  instruc- 
tions laid  before  Mr.  Mander  are  lost,  and  it  is  scarcely 
possible,  taking  into  consideration  the  multiplicity 
of  such  documents,  which  must  from  time  to  time  have 
been  laid  before  that  gentleman  in  similar  cases,  that 
his  memory,  as  to  the  minute  details  of  such  a  docu- 
ment, not'  seen  by  him  for  four  years  before  he  gave  his 
testimony,  can  be  confidently  relied  upon.  It  seems 
probable  also,  that  Mr.  Thomas  Miles,  the  confidential 
steward  of  Sir  WiUiam  Hartopp,  was  the  only  person 
who  accurately  knew  what  the  deed  contained,  when  it 
was  brought  for  execution,  and  he  confessedly  gave  no 
explanation  at  that  time,  either  to  Sir  William  or  to  the 
Plaintiff,  of  the  contents,  and  they  both  seem  to  have 
been  willing  to  trust  to  his  statement,  that  the  deed 
carried  their  intentions  into  effect. 


1856. 

Hartopp 

V. 

Hartopp. 


But  I  abstain  from  going  fully  into  the  evidence  on 
this  subject,  because  I  am  convinced,  that  no  grounds 
can  be  found,  arising  from  these  variations,  to  set  aside 
the  deed  in  toto,  and  that,  if  anything  can  be  deduced 
from  it,  it  is  this  and  this  only : — that  a  case  might 
possibly  be  made  to  rectify  the  settlement,  and  make 
it,  in  these  respects,  in  accordance  with  the  original 
proposals  agreed  to  by  Sir  William  and  the  Plaintiff. 
Bat  this  is  not  the  province  of  the  present  suit. 


^ 


If  the  inference  from  the  evidence  drawn  by  the  Plain- 
tiff's Counsel  and  their  arguments  on  this  point  are 
correct,  the  settlement  does  not,  in  all  the  minute  details, 
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Habtopf 

V. 

Habtopp. 


caity  into  effect  the  intentions  of  either  the  Plaintiff 
or  his  father,  but  this  is  not  a  ground  for  setting  it  aside, 
bat  for  rectifying  it  and  making  it  conformable  with 
their  intentions ;  but  which,  if  it  can  be  done  at  all,  can 
only  be  done  in  another  and  differently  framed  suit, 
and  one  which,  if  the  parties  are  well  advised  and  rea- 
sonable, will  never  be  instituted. 


The  result  is^  that,  in  my  opinion,  the  Plaintiff's  case 
wholly  fails,  and  that  his  bill  roust  be  dismissed.  It 
only  remains  for  me  to  dispose  of  the  costs  of  the  suit. 
I  have  regretted  much  to  observe,  on  the  perusal  of  the 
pleadings  and  evidence,  that  a  stronger  desire  to  cast 
personal  aspersion  existed  in  this  case  than  I  should 
have  expected,  notwithstanding  the  animosity  which  is 
usually  found  to  prevail  in  cases  where  persons  nearly 
related  are  so  unhappy  as  to  engage  in  contests  before 
a  Court  of  justice.  I  shall  do  nothing  to  aggravate 
these  feelings,  but  I  think  it  but  due  to  the  parties  to 
say,  that,  upon  a  careful  and  dispassionate  consideration 
of  the  contents  of  the  whole  of  the  papers  before  me, 
I  see  no  ground  for  supporting  any  aspersions  affecting 
the  personal  credit  or  honor  of  any  person  engaged  in 
the  transaction,  either  before  the  suit  or  for  the  conduct 
pursued  by  them  in  the  suit.  I  have  not  taken  the  view 
of  the  case  which  the  Plaintiff  has  pressed  upon  me, 
but  I  entertain  no  doubt  that  he  gave  his  evidence  with 
the  intention  of  speaking  the  exact  truth  with  regard  to 
every  point,  and  under  the  conviction  that  he  was  doing 
so,  and  I  am  of  opinion,  that  I  shall  best  consult  the 
interest  of  justice  by  dismissing  his  bill  without  costs. 


Note. — See  Wright  v.  Vanderplank,  Lordi  Jmtka^  8  March,  1856, 
and  Suvery  v.  King,  House  of  Lords,  9  May,  1856. 
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Re  INGLE. 

Nov,  3  and  5. 

npHIS  was  a  motion  by  a  solicitor  to  discharge  the  A  client  ob- 
-*-      common  order  for  taxaUon.  Jj'"^,  *°  V^ 

01  course  lOr 
the  taxation  of 

In  1849,  Thomas  Nadin  employed  Thomca  Ingle  to  bill.  A  special 

act  as  his  solicitor  in  a  suit  of  Marshall  v.  Nadin,  in-  *^«e««nt  ex- 
isted between 
stituted  against  him   with  reference  to   a  number  of  them,  which 

shares  in  a  railway  company,  of  which,  in  1837,  he  had  ^^fn  me„^*^* 
become  the  purchaser  and  registered  owner.  In  pur-  tioned  on  the 
suance  of  an  order  made  in  the  cause  the  certificates  of  bSt  thU  was  in 

those  shares  were  deposited  in  Court.  tl»e  possession 

of  the  solicitor, 

who  refused  to 

In  1861,  Nadin  died,  and  Sarah  Nadin,  his  widow,  Jj™'?!"  *  ^^^T^' 

,   ,  '  '  The  Court  de- 

took  out  administration  to  his  estate.     In  December,  dined  to  dis- 

1862,  Ingle  delivered  two  bills  of  costs  to  Mrs.  Nadin,  S?^hou|h'*'" 
amounting  to  299/.  Ss.  8d.     In  1863,  Ingle  died,  and  irregular, 
his  son,   William   Maclin   Ingle,  continued   to  act  as  between  a 

Mrs.  Nadin's  solicitor  in  the  suit.     Ingle,  the  father,  J?^**^^,***""  *°^ 

f  his  chent,  an 

had  urged  Mrs.  Nadin  for  payment  of  the  bills,  and  illiterate  per- 

thc  son  having  also  become  very  pressing,  Mrs.  Nadin  J^",*,*   f  ^"^" 

declared  herself  unable  to  pay,  except  out  of  the  pro-  hills  (uken  at 

ceeds  of  the  sale  of  the  shares ;  she  complained  of  the  amount), 

amount  of  the  bills,  and  expressed  a  desire  to  be  re-  •f^^^y  **?*  ®f  ^ 

the  produce  of 
lieved  from  all  liability  in  respect  of  them  and  future  some  property, 

costs.     By  an  order,  made  in  February,  1855,  the  cer-  |{j*  J^?J*^'  ®^ 

tificates  of  shares  were   directed  to   be  delivered   to  Held,  not  to 

Mrs.  Nadin;  and  in  April,  Ingle  proposed  that  she  [J^^"  ®    **" 

should  authorize  him  to  sell  them  and  pay  the  costs  of 

the  sale  and  of  the  suit,  and  hand  over  the  surplus  to 

her.     This  she  refused  to  do,  except  upon  the  terms  of 

Ingle  not  looking  to  her,  personally,  for  payment  of  any 

T  2  deficiency 
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1865«  defidency  in  the  proceeds  of  the  sale  of  the  shares  to 
answer  the  costs,  the  amoant  of  which  was  unknown  to 
her.  IngU  ultimately  agreed  to  do  so ;  the  parties  met, 
and  Ingle  produced  two  documents,  purporting  to  carry 
out  the  arrangement,  one  to  be  signed  by  Mrs.  Nadin, 
and  the  other  by  himself,  and  at  the  same  time  delivered 
two  other  bills  of  costs,  one  for  9/.  9s.  5d,,  due  to  his 
father,  and  the  other  for  1152.  Is.  8dL,  due  to  himself. 
Mrs.  Nadin  being  an  illiterate  person.  Ingle,  in  the 
presence  of  two  friends  who  accompanied  Mrs.  Nadin, 
but  who  were  neither  of  them  a  solicitor,  and  quite  in- 
competent to  advise  her,  read  over  the  document  which 
she  was  to  execute.  By  this  document,  dated  the  28th 
o(  April,  1855,  Ingle,  in  consideration  of  his  not  looking 
to  Mrs.  Nadin  for  any  money  in  payment  of  the  bills 
over  and  above  the  proceeds  of  the  sale  of  the  shares, 
was  authorized  to  sell  the  shares  and  stand  possessed  of 
the  proceeds  (in  his  individual  capacity,  and  not  as 
solicitor  or  agent  of  Mrs.  Nadin),  upon  trust  to  pay  the 
bills  of  costs  then  due  and  the  costs  thereafter  to  be 
charged  by  him  in  and  about  the  business,  and  then  to 
pay  over  to  Mrs.  Nadin  the  surplus,  which,  he  stated  to 
her,  would  be  200/.  or  300Z.  This  statement,  as  he 
explained  by  his  affidavit,  was  made  on  the  supposition 
that  several  years'  dividends  on  the  shares  were  due,  but 
none  were  really  due.  Mrs.  Nadin  executed  the  agree- 
ment, protesting,  however,  against  the  amount  of  the  bills 
and  Ingl£s  conduct.  Ingle  signed  the  other  paper,  and 
delivered  it  to  Mrs.  Nadin,  but  gave  her  no  copy  of  the 
document  executed  by  her,  and  produced  no  vouchers 
for  the  payments  charged  in  the  bills.  The  shares  were 
sold  for  463/.  \bs ,  and  after  payment  of  all  costs,  &c.. 
Ingle  tendered  to  Mrs.  Nadin  33/,,  which  he  alleged 
was  the  balance,  but  she  refused  to  accept  it.  Mrs. 
Nadin  then  employed  another  solicitor,  who  wrote  to 
Ingle  for  a  copy  of  the  document  signed  by  her,  and 

for 
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for  ToucherBy  but  he  refused  to  give  them,  and  referred        1865. 
the  Eolicitor  to  his  client  for  that  purpose. 

The  common  order  to  tax  was  then  obtained  by  Mrs. 
Nadin,  A  motion  was  now  made  to  discharge  it,  on  the 
ground  that  taxation  was  precluded  by  the  agreement 
and  payment  of  the  bills,  and,  at  all  events,  that  the 
order  should  have  been  obtained  on  a  special  application. 

Mr.  Lloydf  and  Mr.  fVoody  in  support  of  the  motion. 

First,  taxation  is  precluded  by  the  special  agreement, 
and  the  settlement  and  retainer  of  the  amount ;  secondly, 
the  order  of  course  was  obtained  on  a  suppression  of  a 
material  fact,  viz.,  the  special  agreement  between  the 
parties,  and  that  alone  is  a  sufficient  ground  for  dis- 
charging it 

Mr.  Moupell,  and  Mr.  Webb,  contri. 

Such  an  agreement  as  the  present  between  a  solicitor 
and  an  illiterate  person,  and  without  independent  pro* 
fessional  advice,  will  not  preclude  taxation.  There  has 
been  no  payment ;  In  re  BignoJd  (a).  As  it  did  not 
prevent  taxation,  it  was  unnecessary  to  notice  it,  and  the 
conduct  of  the  solicitor  in  refusing  a  copy  prevented 
its  being  stated. 

The  Master  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls.  ^od.  5. 

The  questions  which   arise  in  this  case  are,  first, 
whether  the  agreement,  which  was  signed  by  Mrs.iVacfin, 

th6 

(0)  9  fieao.  269. 
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1865.  the  client,  precludes  the  taxation  of  the  bills,  and  if 
^"^^'^  it  does  not,  then,  secondly,  whether  it  was  of  sufficient 
Imolb.  importance  to  make  it  necessary  to  state  it  to  the  officer 
of  the  Court  on  the  application  for  the  taxing  order,  in 
which  case  he  would  not  have  granted  the  order,  and  a 
special  application  would  have  been  necessary,  for  the 
purpose  of  obtaining  the  decision  of  the  Court  as  to 
whether  the  bills  ought  to  be  taxed,  and  lastly,  whether 
there  is  any  excuse  for  not  adopting  that  course. 

In  the  first  place,  I  have  no  doubt  that  the  agreement 
was  as  stated,  viz.,  one  by  which,  in  consideration  of 
Sarah  Nadin  being  released  from  personal  liability,  the 
solicitor  was  contented  to  look  to  the  produce  of  the 
railway  shares  for  the  payment  of  the  bills  of  costs ; 
and  the  client,  on  her  part,  agreed  to  the  amount  of  the 
bills  of  costs.  Such  an  agreement  might  have  been 
perfectly  good,  if  entered  into  between  persons  who 
understood  their  situation;  but  such  is  not  the  case 
here.  Leaving  out  of  the  question  that  she  was  a  very 
illiterate  person,  the  bill  was  delivered  at  the  time,  and 
she  had  no  means  of  knowing  whether  it  was  a  proper 
bill  or  not,  and  it  was  impossible  to  obtain  proper  ad- 
vice. Besides  this,  it  does  not  appear  that  the  value  of 
the  railway  shares  was  known  ;  and  if  it  exceeded  the 
amount  of  all  the  bills,  she  obtained  no  advantage  by 
the  arrangement,  and  received  no  consideration  for 
agreeing  to  the  particular  amount  of  these  bills.  I  am 
clearly  of  opinion,  that  the  circumstances  of  this  case, 
as  appearing  from  the  affidavits,  are  such,  that  this 
Court  would  not  allow  the  agreement  to  supersede  the 
taxation  of  the  bills. 

As  to  payment,  there  was  none;  the  solicitor  was  to 
retain,  out  of  money  to  be  received  by  him,  the  amount 
of  his  bill.    Payment  must  either  be  actual  payment  in 

money, 
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money,  or  an  agreement  by  the  client,  on  the  settlement       1855* 
of  accounts  between  him  and  his  solicitor,  that  the 
amount  shall  be  retained. 

The  next  question  is  much  more  difficult,  and  if  a 
copy  of  the  agreement  had  been  in  the  hands  of 
Mrs.  Nadin^  at  the  time  she  obtained  the  order  of 
course  to  tax  the  bills,  I  should  have  been  of  opinion 
that  the  order  of  course  had  not  been  properly  ob- 
tained. The  circumstances  are  very  peculiar.  It  is 
observed,  with  justice,  that  Mrs.  Nadin  was  aware  that 
some  agreement  existed,  though  she  did  not  know  the 
terms  of  it.  If,  when  her  solicitor  applied  for  a  copy 
of  it,  Mr.  Ingle  had  furnished  one,  I  should  have  dis- 
charged this  order  of  course.  But  Mr.  Ingle,  when 
applied  to,  says,  "  I  refer  you  to  your  client,"  he  know- 
ing perfectly  well  that  the  client  had  no  copy  of  it,  for 
she  could  only  have  it  through  him,  and  it  had  never 
been  out  of  his  possession.  She  must  have  known  that 
some  agreement  existed,  but  it  was  not  likely  that  she 
retained  in  her  memory  the  particulars  of  it,  for  it  is 
one  page  in  length.  There  is,  therefore,  some  excuse 
for  not  setting  it  out  in  her  petition  for  the  order  of 
course,  though  she  knew  there  was  one.  She  ought  to 
have  applied  to  the  solicitor,  and  said,  "  do  you  object 
to  an  order  of  course?"  and  if  he  did,  then  she  should 
have  presented  a  petition  to  the  Court  for  taxation, 
stating  that  there  was  an  agreement,  and  that  she  could 
not  obtain  a  copy  of  it. 

There  is  this  difficulty  in  all  these  cases,  that  if  the 
agreement  be  such  as  not  to  affect  the  right  to  taxation, 
you  need  not  mention  it ;  but,  if  on  the  contrary,  there  is 
a  point  for  the  decision  of  the  Court  before  the  client  could 
be  entitled  to  an  order  for  taxation  a  special  petition  is 
necessary.  It  is  sometimes  very  difficult  to  decide  which 

course 
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course  to  take.  I  think  Mrs.  Nadin  was  not  right  in  the 
course  she  took,  but  that  the  solicitor  was  wrong  in  re- 
fusing the  copy  of  the  agreement ;  I  shall  not  set  aside 
the  order,  and  I  shall  give  no  costs  of  the  motion. 


HARLEY  V.  MITFORD. 


Nov,  24. 

Where  the 
words  "  chil- 
dren" and 
**  lasue"  are 
used  inter- 
changeably la    daughters,  Sophia^   Henrietta  and    Harriet^  for  their 

a  will,  the 
operation  of 
the  word 
"  children" 
may  be  ex- 
tended to 
"  iMue  flrene— 
rally"  toeffec-  such  child  or  children,  in  such  manner  and  form,  as  she 

tuate  the  in-      q^  ^i^^y  ghould  choose  :  and  in  default  of  any  child  or 
tention.  •'  ... 

A  testator     children  of  any  or  either  of  his  said  daughters,  then  they 

or  the  survivors  or  survivor  of  them  should  and  might, 

respectively,  give,  devise   and   appoint  the  respective 

shares  of  his  real  and  personal  estate  to  their  brothers 


TN  1800,  the  testator,  W.  Raybouldj  by  his  will,  gave 

his  real  and  peri^onal  estate  to  trustees,  upon  trust 

to  pay  '^  the  rents  and  profits  equally  among  his  three 


separate  use ;  "  and  in  case  any  or  either  of  his  said 
daughters  should  leave  issue^  then  she  or  they  should 
give,  devise,  bequeath,  limit,  direct  or  appoint  her  or 
their  share  or  shares  of  his  real  and  personal  estate  unto 


declared,  that 
in  case  his 
daughters 
should  *'  leave 
issue,"  they 


"  And  in  case  all  his  said  daughters  should  die  without 


might  appoint   q^  sisters  and  their  or  her  child  or  children,  in  such 

a  fund  *•  unto 

such  chil-         manner  and  form  as  she  or  they  should  please. 

dren"in  "such 

manner"  as 

they  should 

defauU  of  any    issue,  then  the  survivor  of  them  should  and  might  give, 

child,  they  devise  and  bequeath  his  said  real  and  personal  estate  to 
might  appomt  ^  ' 

it  to  their  sis-  Such 

ters  and  their 

children.  "  And  in  case  all  his  daughters  should  die  without  issue,"  then  over. 
Held,  that  "  children"  must  be  construed  '*  issue,"  and  that  an  appointment  to  a  grand- 
child was  within  the  power.  Held  also,  that  the  word  '*  such"  did  not  refer  to  the  issue 
a  daughter  might  leave,  but  to  such  of  the  class  as  she  might  choose. 
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such  person  and  persons  as  and  in  such  manner  and        1865. 

form  as  she  should  think  proper."  ^^^^/-"^ 

Harlet 
«. 

After  the  testator's  decease,  his  personal  estate,  being     Mitford. 
got  in,  was  paid  into  Court  and  carried  over  in  thirds 
to  the  account  of  the  three  daughters. 

The  testator's  daughter,  Henrietta^  married  Mr. 
Wright  and  had  two  children,  one  of  whom,  Emily^ 
married  Mr.  Shey^  and  died  in  1848,  leaving  four  chil- 
dren, and  the  other,  Helen  Maria,  died  in  1837,  leaving 
one  child,  Robert  Henry  Wright. 

In  1838,  Mrs.  Wright  appointed  2,0002.,  part  of  the 
fund,  to  Robert  Henry  Wright,  her  grandson,  and  the 
remainder  to  her  daughter,  Mrs.  Shey,  and  her  children 
(with  her  concurrence). 

In  1846,  she  appointed  the  whole  to  Mrs.  Shey,  under 
circumstances  which  made  the  validity  of  the  appoint- 
ment questionable,  but  the  point  was  not  decided  on 
the  present  occasion. 

Mrs.  Shey  died  in  1848,  Mr.  Shey  in  1852,  and  Mrs. 
Wright  in  1856,  and  thereupon  Ooff,  the  legal  personal 
representative  of  Mrs.  Shey,  presented  a  petition,  praying 
a  transfer  to  him  of  her  one-third  share  of  the  fund. 

Mr.  Lloyd  and  Mr.  Shebbeare,  in  support  of  the 
petition. 

Mr.  RoupeU  and  Mr.  Hardy,  for  Robert  Henry 
Wright. 

Mr.  Horsey,  for  other  parties. 

The  questions  raised  were,  whether  the  power  to  ap- 
point 
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point  to  **  SQch  child  or  childreD**  was  not  limited  to  the 
issue  before  referred  to,  t.€.yto  the  issue  Mrs.  Wright  might 
leave  at  her  death ;  and,  secondly,  whether  it  authorized 
the  appointment  to  a  grandchild.  It  was  contended,  on 
the  one  hand,  that  the  word  ''issue"  was  to  be  interpreted 
''children/'  and,  on  the  other,  that  the  meaning  of  the 
expression  "  children"  must,  on  the  context,  be  extended 
to  any  "  issue"  of  Mrs.  Wright.  The  validity  of  the  se- 
cond appointment  was  left  open,  to  be  decided  in  another 
sait  Wyth  v.  Blackman  (a) ;  Goldie  ▼.  Greaves  (b)  and 
ElHeombe  ▼.  Oompertz  (c)  were  cited. 


The  Mastbr  of  the  Rolls. 

I  think  the  appointment  is  good.  The  words,  in 
the  first  instance,  are  "in  case  any  or  either  of  his 
daughters  should  leave  issue."  The  expression  "  issue" 
is  the  largest  possible  and  includes  descendants  at  any 
distance..  It  is  said,  that  these  words  must  be  cut  down 
by  the  subsequent  words  "  child  or  children ;"  but  in 
Wyth  V.  Blackman  the  Court  held,  that  it  was  not  bound 
so  to  do,  although  if  a  testator  uses  the  word  "  issue"  as 
equivalent  to  "children,"  the  word  "issue"  must,  in 
such  case,  be  held  to  mean  the  children  of  the  parents. 

I  do  not  think  that  the  words  "such  child  or  children** 
refer  to  such  issue  as  the  daughter  might  leave  at  her 
death,  but  to  the  persons  to  be  selected  by  her :  she  was 
to  appoint  to  such  children  as  she  should  choose.  If  the 
will  had  stopped  at  the  words  "  unto  such  child  or  chil- 
dren" the  case  would  have  resembled  Ooldiey.  Greaves  {b\ 
but  it  proceeds  "in  such  manner  and  form  as  she  or  they 
should  choose."     It  is  clear,  that  the  words  "such"  and 

"  manner" 


(a)  1  Vet.  ten.  195. 
(6)  14  Sim.  348. 


(f)  3  Myl,  Sf  Cr.  127. 
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"manner"  refer  to  the  choice  and  selection  of  the  chil-  1856. 
dren.  It  is  to  be  observed,  that  in  the  next  gift,  "  in 
default  of  any  child  or  children/'  the  word  "  leaving''  is 
omitted ;  this  strengthens  the  construction.  The  tes- 
tator afterwards  proceeds,  ''and  in  case  all  his  said 
daughters  should  die  without  issue/'  then  the  daughter 
might  appoint  the  fund  as  she  thought  proper.  This  is 
only  consistent  with  giving  to  the  word  *'  children"  the 
extended  meaning,  and  with  an  intention  that  the  grand- 
child might  be  entitled  to  take.  The  ultimate  gift  over 
is  in  default  of  any  issue«  and  is  most  distinct  in  shewing 
that  it  was  only  to  go  over  on  a  failure  of  issue  generally. 
If  the  words  had  been  **  if  all  his  daughters  should  die 
without  any  such  issue/'  or  any  thing  to  limit  the  word 
issue,  there  might  be  something  in  it ;  bat  the  expression 
is  general, — if  they  all  died  without  any  descendants 
whatever. 

I  am  of  opinion,  that,  by  the  effect  of  these  clauses,  the 
expression ''child"  is  to  be  enlarged  and  means  "  issue," 
and  that  the  daughters  had  a  power  of  disposition  in 
fiivour  of  any  descendants,  whether  children  or  grand- 
children. 

Therefore  let  2,000/.  stock,  and  interest  thereon  at  47. 
per  cent  from  the  death  of  Mrs.  Wright^  be  transferred 
to  a  separate  account,  in  respect  of  the  interest  of  Robert 
Henry  Wright,  who  must  file  a  bill  to  bring  his  claim 
before  the  Court. 
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Nov.  12,  13, 
14. 

1866. 

Jan.  29. 


WALKER  V.  ARMSTRONG. 


An  appoint-  fTlHE  question  in  this  case  was  whether,  upon  the 
18%,' of* the"  construction  and  effect,  under  the  circumstances, 

whole  fee,  un-  of  a  deed  made  in  execution  of  a  general  power  of  ap- 

oer  ft  Dower  or  r 

in  a  settle-       pointment  contained  in  a  settlement,  a  will,  made  also 

mentofl825,   j^  execution  of  a  power  in  the  same  settlement,  but 

relimiting,  in  ^  '^  ^  ' 

substance,  the  prior  to  the  deed  and  the  Wills  Act,  was  or  not  revoked 
thooeif  made  ^y  ^^^  deed,  the  sole  intention  and  object  of  which  was 
for  the  purpose  simply  to  correct  a  blundering  omission  in  the  settle- 
sole  intention    iQ^nt,  and  the  estates  being  thereby  substantially  limited 

and  object  of     to  the  old  uses. 

introducing  a 

limitation 

omitted  from  The  facts  of  the  case,  which  are  fully  stated  in  the 

by^mistake.*"  judgment,  are  shortly  as  follows : — On  the   marriage 

Held,  to  be  a  of  Mr.  and   Mrs.  Walker^  in  1824,  two  estates,   be- 

a  will  made  longing  to  the  lady,   were    settled   to  such   uses  as 

in  1827  in  jyj^.  and  Mrs.  Walker  should  jointly  appoint,  and  in 
pursuance  of  •'         ^     rr 

a  power  in  the  default 

settlement  of  1825. 

In  suoh  a  case  parol  evidence  is  inadmissible  to  show  what  was  the  intention  or 
object  of  the  parties. 

On  the  marriage  of  A.  and  fi.  in  1824,  two  estates  belonging  to  B.,  the  wife,  were 
vested  in  trustees  upon  certain  trusts  in  favour  of  A.  and  B.  and  the  issue  of  the  mar- 
riage, but  by  mistake  no  provision  was  made  for  the  daughters  of  any  son  of  the 
marriage,  and,  as  to  one  of  the  estates,  no  power  of  disposing  of  it  was  given  to  B.  in 
case  there  should  be  no  issue  of  the  marriage.  The  blunder  being  aiscovered,  A. 
and  B.,  in  1825,  under  a  general  power  of  appointment  given  them  by  the  settlement, 
paramount  to  the  limitations  therein,  relimited  the  estates  to  the  old  uses  (except  as  to 
the  life  estates  to  themselves  and  the  survivor  of  them,  which  were  omitted  by  a 
second  mistake),  and  they  supplied  the  omission  in  the  original  settlement.  There  being 
no  issue,  B.,  in  1827,  made  her  will  in  pursuance  of  the  power  "  reserved  to  her  by 
the  original  settlement  and  every  other  power  enabling  her  in  that  behalf.'*  The 
second  blunder  being  afterwards  discoverea,  in  1840  A.  B.,  under  the  general  power, 
appointed  to  the  old  uses,  and  supplied  the  second  omission.  This  deed  of  appointment 
recited  the  intention  of  A.  and  B.  to  vary  the  limitations,  but  it  was  clear,  in  the 
opinion  of  the  Court,  that  the  sole  intention  and  object  of  the  appointment  was  merely 
to  cure  the  second  blunder.  Held,  nevertheless,  that  the  will  of  B.  was  revoked. 
But  upon  appeal,  the  Lords  Justices,  on  an  altered  record,  reformed  the  deed  of  1840, 
and  so  gave  effect  to  the  will. 
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default  of  appointment,  each  was  settled  upon  certain        1855. 
trusts  in  favour  of  Mr.  and  Mrs.  Walker^  and  the  issue  of      ^^^^/*"^ 

WW    AT  V  V  B 

the  marriage,  with  divers  remainders  over.     By  mistake,  ^, 

no  provision  was  made  for  the  daughters  of  any  son  of  Armbtrono. 
the  marriage,  in  case  he  should  have  no  issue  male ;  and, 
as  to  one  of  the  estates,  a  general  power  of  disposing  of 
it  by  deed  or  will,  after  the  decease  of  the  survivor  of 
Mr.  and  Mrs.  Walker,  was  reserved  to  her ;  but,  as  to 
the  other  estate,  no  separate  power  of  disposition  was  re- 
served to  her,  even  on  failure  of  issue  of  the  marriage. 

In  the  year  1825,  these  several  mistakes  having  been 
discovered,  Mr.  and  Mrs.  Walker  exercised  the  general 
power  of  appointment  reserved  to  them  by  the  settle- 
ment of  1824,  and,  correcting  these  two  blunders,  re- 
limited  the  estates  generally  to  the  old  uses,  including 
the  powers  to  Mr.  and  Mrs.  TFa/A^  jointly,  and  to  Mrs. 
Walker  separately ;  but,  by  another  mistake,  the  life  es- 
tates limited  to  Mr.  and  Mrs.  Walker  by  the  settlement 
of  1824  were  omitted.  In  this  state  of  things,  and  there 
being  no  issue  of  the  marriage,  Mrs.  Walker^  in  1827, 
made  her  will,  and  thereby,  after  reciting  the  original 
settlement  of  1824,  she,  "in  exercise  and  execution  of  the 
power  or  authority  so  given  or  reserved  to  her  in  and 
by  the  above  recited  indenture  of  release  as  aforesaid, 
and  of  every  or  any  other  power  and  authority  enabling 
her  in  that  behalf,"  appointed  the  estates  to  the  Plain- 
tiffs and  Defendants,  the  bulk  of  the  property  being 
given  to  her  husband,  one  of  the  Plaintiffs. 

The  blunder  in  the  deed  of  1825,  being  discovered  in 
1837,  a  third  deed  was  executed  in  1840,  whereby, 
after  reciting  the  two  previous  deeds  of  1824  and  1825, 
and  that  Mr.  and  Mrs.  Walker,  "were  desirous  of 
varying  the  limitations"  therein,  they  exercised  the  joint 
power  given  them  by  both  the  former  deeds,  or  either 

of 
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1866.       of  them,  relimiting  the  estates  to  the  old  uses  (except  as 

^'■^"'*^      to  the  issue  of  the  marriage^  there  being  then,  humanly 

^^  speaking,  no  probability  of  any,  as  Mrs.  Walker  was 

AaMtraoKo.    fifty-nine  years  of  age),  and  curing  the  omissions.     Mrs. 

TTa/Afrdied  in  1864|  without  issue,  and  without  having 

republished  her  will. 

Affidavits  were  put  in  evidence  to  shew,  that  the  sole 
intention  and  object  of  the  deed  of  1840  was  to  rectify 
the  mistake  in  that  of  1826. 

The  question  was,  whether  the  will  was  revoked  by 
the  execution  of  the  deed  of  1840. 

Mr.  R.  Palmer  and  Mr.  Cole,  for  the  Plaintiffs.     In 
the  first  place,  it  may  be  contended,  that  the  life  estates, 
which  were  by  a  blunder  omitted  in  the  deed  of  1826, 
executed  to  cure  a  previous  error,  and  for  no  other  pur* 
pose,  were  not  entirely  lost  or  destroyed,  but  resulted 
back  to  the  husband  and  wife,  or  if  it  should  be  thought 
that,  on  the  principle  of  resulting  uses,  they  did  not  so 
result  back,  yet  it  is  clear,  in  equity,  that  the  life  estates 
were  such   that  the  Court  would   have  rectified    the 
settlement,  and  in  so  doing  would  not  have  given  the 
husband  and  wife  life  estates,  but  would  have  declared 
they  were  entitled  to  them,  and  would  have  directed  the 
terms  of  the  deed  to  be  altered  accordingly.     But  it  is 
said,  that  the  operation  of  the  deed  of  1840  was  to 
destroy  the  old  estates,  and  create  entirely  new  uses, 
and  that,  therefore,  the  will  of  Mrs.  Walker  had  nothing 
to  operate  upon.    But  the  question  is,  what  was  the  pur- 
pose for  which  the  deed  of  1840  was  executed.     If  it  was 
executed  for  the  purpose  of  raising  an  entirely  new  series 
of  limitations  and  exhausting  the  fee',  then  no  doubt  it 
would  put  an  end  to  the  old  estates,  and  the  uses  and 
powers  contained  in  the  previous  deeds  would  be  gone, 
and  the  power  in  the  deed  of  1840  would  be  a  new 

power. 
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power,  and  not  the  old  power  in  the  deed  of  1825  as  it  1855. 

is ;  but  if  the  whole  object  and  intention  of  the  deed  of  ^-^^v*^^ 

1840  was  simply  to  vary  (he  limitations,  and  not  to  ^^ 

destroy  the  existing  estates — if  it  was  intended  merely  AaMnaoNo. 

to  fill  op  a  gap,  then  it  will  operate  only  as  a  partial 
execution  of  the  power.  Now  the  truth  is,  that  the 
deed  was  executed  only  to  correct,  through  the  medium 
of  the  joint  power,  an  error  in  the  former  deed.  This 
is  evident  from  the  recital  in  the  deed  of  1840  itself, 
that  Mr.  and  Mrs.  Walker  ^' were  desirous  of  varying 
the  limitations  contained  in  the  said  recited  indentures/' 
namely,  the  deeds  of  1824  and  1825,  and  also  from  the 
affidavits  which  have  been  filed  to  shew  the  state  of 
circumstances  that  existed  at  the  time  of  the  execution 
of  the  deed  of  1840.  These  affidavits  are  not  indeed 
admissible  in  evidence,  for  the  purpose  of  helping  to  put 
a  construction  upon  the  deed,  but  it  is  competent  for 
the  Plaintiffs  to  use  extrinsic  evidence  to  shew  the  state 
of  things  which  existed  at  the  time  of  its  execution,  as  in 
the  case  of  a  will,  in  order  that  the  Court  may  see  under 
what  circumstances  the  instrument  was  made,  and,  there- 
fore, these  affidavits  have  been  filed  to  shew,  under  what 
circumstances  the  deed  of  1840  was  executed.  The  re- 
cital in  the  deed  is  also  to  the  same  effect;  consequently 
the  object  then  being  to  vary,  not  destroy,  the  old  estates 
and  uses,  they  remain  unaltered,  except  to  the  extent 
and  for  the  purpose  of  correcting  the  blunder,  and  except 
to  that  extent,  the  uses,  limitations  and  powers  of  the 
deed  of  1840  are  the  old  uses,  limitations  and  powers. 
This  is  like  the  common  case  of  bringing  home  the 
legal  estate  to  the  equitable  estate,  and  clothing  the 
latter  with  the  former,  which  leaves  the  old  estates  un- 
touched. All  the  cases  lay  down  that  doctrine ;  as 
'where  a  party  has  the  legal  estate  and  a  power,  and 
exercises  the  latter  by  appointing  the  estate  to  new  uses, 
in  Favour  of  a  mortgagee,  that  only  revokes  or  alters, 

pro 
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1855.       P^o  tanto,   the  previous  uses  and  limitations  which, 
^"^^''^^      except  for  the  purpose  of  the  mortgage,  remain  just  as 

VV  AT  Wtt 

^  they  were  before  the  appointment ;  Brain  v.  Brain  (a) ; 

ARusTROMa.  aQ<]  even  though  the  power  in  such  a  case  is  wholly 
exhausted  at  law,  still  it  is  but  partially  executed  in 
equity ;  1  Sugd.  Pow.  (ft),  where  several  cases  were 
referred  to,  and  among  others,  Anson  v.  Lee  (c),  which 
was  the  common  case  of  an  estate  in  settlement,  and  a 
subsequent  mortgage  and  transfer,  with  an  inaccurate 
proviso  for  redemption,  altering  the  uses,  but  without 
any  declared  intention  to  do  more  than  secure  the 
mortgage,  nevertheless  the  effect  was  to  revoke  a  pre- 
vious will.  This  case  Lord  Si.  Leonards  comments  on 
with  disapproval,  and  in  the  end,  1  Sugd.  Pow.(jd)f 
says,  **  it  would  be  difficult  to  reconcile  the  distinction 
in  Anson  v.  Lee  with  the  principles  as  exhibited  by 
Lord  Eldon  and  Lord  Redesdale."  There  is  a  recent 
case,  on  the  same  subject,  first  before  Vice-Chancellor 
Kindersley  and  then  before  the  Lords  Justices,  Plow- 
den  V.  Hyde  («),  in  which  a  person,  having  had 
certain  hereditaments  conveyed  to  him  to  such  uses 
generally  as  he  should  by  deed  or  will  appoint,  and  in 
default  of  appointment  to  the  usual  uses  to  bar  dower, 
mortgaged  them  in  fee,  the  dower  trustee  joining  in 
the  mortgage,  then  made  his  will  devising  them,  and 
afterwards  the  mortgagee  reconveyed  them  to  him  and 
his  heirs  to  such  uses  generally  as  he  should  by  deed 
or  will  appoint,  and  in  default  of  appointment  to  the 
usual  uses  to  bar  dower,  just  as  they  stood  before  the 
mortgage  ;  and  it  was  ingeniously  contended,  that  the 
powers,  uses  and  estates  were  quite  distinct,  and  that, 
therefore,  the  devise  was   revoked.      Vice-Chancellor 

Kindersley 

(a)  6  Madd.  221.  (f)  2  Be  G.,  M.  4*  G.  684, 

(6)  Pages  359,  361  (6th  ed.)  overruliog  S.  C.  2  Sim.  {N.  S,) 

(c)  4  Sim.  364.  171. 
{d)  Page  367  (6th  ed.) 
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KindersUy  though t,  there  was  a  revocation^  but  the  1855. 
Lords  Justices  differed  with  him,  and  overruled  his  de- 
cision. That  is  a  very  strong  authority,  and  there  is 
none  on  the  other  side  to  shake  it.  As  in  the  case  of  a  Armstbono. 
mortgage,  so  also  in  that  of  a  tenant  in  common  whose 
will  is  not  revoked  by  the  fact  that  his  share  has,  since 
the  execution  of  the  will,  been  ascertained  in  severalty 
by  partition.  A  fine  levied,  for  the  mere  purpose  of 
effectuating  a  partition,  is  no  revocation  even  at  law ; 
Williams  v.  Owens  (a).  But  if  the  object  and  intention 
of  the  parties  to  any  disposition  be,  not  merely  to 
effectuate  a  partition,  but  also  to  answer  some  other 
purpose,  as  in  the  case  of  IHchner  v.  I%ckner,  cited  in 
Parsons  v.  Freeman  (i),  there,  there  will  be  a  revocation. 
So  in  Woodhouse  v.  Okill(c)  and  similar  cases,  a  par- 
tition did  not  revoke  a  person's  will.  In  1  Rolles 
Abr.{d)  it  is  laid  down,  that  a  feoffment  after  a  will, 
though  declared  to  the  uses  of  the  will,  and  where, 
therefore,  the  testator  takes  back  the  old  uses,  was  held 
to  be  a  revocation,  but  that  affects  the  whole  estate, 
and,  nevertheless,  Lord  Hardwicke,  in  Parsons  v.  Free- 
man  (e),  declared  that  case  of  the  feoffment  to  be  ''  a 
prodigious  strong  case."  In  Parsons  v.  Freeman,  a 
wife,  by  marriage  articles,  contracted,  that  on  her  hus- 
band doing  certain  acts,  she  would  convey  her  estate 
to  him  and  his  heirs.  The  husband  then  made  his 
will,  devising  his  equitable  interest  to  a  third  party 
in  fee.  The  husband  and  wife  then  came  to  a  new 
agreement,  by  which  the  uses  were  to  be  limited,  not  to 
the  husband  absolutely,  but  to  such  uses  as  the  husband 
and  wife  should  jointly  appoint,  and  in  default  to  bim 
in  fee,  and  suffered  a  recovery,  declaring  the  purpose 

to 


(a)  2  rei.jun.  601.  (d)  Page  616. 

(6)  3  Atk.  742.  (e)  3  Atk.  748. 

(0  8  5im.  115. 
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1865,       to  be  to  the  uses  of  that  deed ;  and  this  was  held  a  revo- 
''^'^^^"^^      cation  of  the  will,  because  the  husband  was  to  take 
^  absolutely  in  the  first  instancCi  but  afterwards  subject 

ABMtTftONo.  to  the  joint  appointment  The  principle  of  all  the  cases 
is,  that  where  the  conveyance  or  limitation  of  the 
estate  is  to  effectuate  a  particular  purpose,  it  shall 
revoke  a  previous  will  no  further  than  to  answer  that 
particular  purpose.  Upon  this  principle,  accordingly, 
it  is  submitted,  upon  the  part  of  the  Plaintiffs,  that 
as  there  was  no  intention,  when  the  joint  power  was 
exercised  by  the  deed  of  1840,  to  revoke  the  uses, 
further  than  to  vary  the  limitations  so  far  as  to  correct 
the  blander  as  to  the  life  estates,  the  will  is  not  revoked, 
or  is  only  revoked  pro  tanto  ;  Rawlins  v.  Burgis{a)\ 
Wigsell  v.  Smith  (b) ;  Montagu  v.  Kater  (c) ;  JEvans  v. 
Saunders  (d ) ;  Attorney- General  v.  Vigor  (e) ;  Hawes  t. 
Wyatt  (/  )•  There  is  another  point  which  may  be 
briefly  mentioned,  namely,  whether  the  statute  1  Viet. 
c.  26,  does  not  prevent  what  has  been  done  from  ope- 
rating as  a  revocation,  for  though  it  does  not  extend  to 
wills  made  before  1838,  yet,  by  those  sections  which  re- 
late, not  to  the  making  or  construction  of  a  will,  but  to 
its  revocation,  viz.  the  19th,  20th,  and  23rd  sections,  a 
revocation  must  be  of  the  nature  pointed  out  by  the  act; 
Hobbs  V.  Knight  (^). 

Mr.  Borton,  for  the  Defendant  Robert  Baynes  Arm- 
strong ^  did  not  oppose  the  Plaintiff's  case. 

Mr.  Prendergast,  for  the  Defendants  Mr.  and  Mrs. 
PattensoUf  argued  in  favour  of  the  Plaintiff. 

Mr.  Roupell  ancl  Mr.  PoU^  for  Richard  Baynes  Arm- 
strong. 

(a)  2  Vet,  4-  B.  382.  on  appeal,  24  L.  J.  (  CA  )  609. 
(6)  1  Sim.  i  St,  321 ;  5  Run,  (e>  8  Fet  256. 

299.  (/)  3    Bro.   C.  C.  156,  re- 

(c)  8  Exch.  507.  veraing  S.  C.  2  Cor,  263. 

(d)  1  Drew.  415, 654,  reversed         [g)  I  Curt.  Eccl.  Rep.  768. 
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strong.  The  proposition  contended  for  is,  that  the  will 
of  1827  operated  as  a  valid  disposition  of  the  property 
under  the  power  contained  in  the  deeds  of  1824  and 
18:^5,  which  was  the  same  as  that  contained  in  the 
deed  of  1840;  and  it  is  argued,  that,  notwithstanding 
the  deed  oF  1840,  the  power  is  well  executed.  But  if  the 
power  given  by  the  deed  of  1840  is  a  new,  and  not  the 
old  power  remaining  unaltered,  then  the  will  does  not 
operate  as  an  execution  of  that  power,  nor  can  it  operate 
as  an  execution  of  the  old  power,  which  is  gone.  It  is 
argued,  that  the  power  is  only  revoked  pro  tanto,  and  a 
passage  in  Sugd.  Pow.  (a),  is  relied  upon:  [The  Master 
of  the  Rolls.  Suppose  it  had  been  stated  in  the  deed 
of  1840,  that  in  the  deed  of  1825  the  life  estates  to  the 
husband  and  wife  had  been  omitted,  and,  to  remedy  that 
omission,  the  deed  of  1840  was  executed,  would  you  con- 
sider that  to  be  a  revocation  of  the  will  of  1827  ?]  Yes, 
it  was  clearly  an  exercise  of  the  power  in  the  deed  of 
1840,  which  could  not,  therefore,  be  exercised  by  the  will, 
being  exhausted  and  at  an  end ;  Reid  v.  Skergold  (i) ; 
Leigh  v.  Norbury(c)  ;  Lawrence  v.  Wallis  (d) ;  Loch 
V,  Foote  {e) ;  Simpson  v.  Walker  (/) ;  Huband  v.  Hu- 
band(g).  There  is  nothing  in  the  deed  of  1840  to 
shew,  that  it  was  not  intended  to  execute  the  power 
fully,  and  the  deeds  alone  can  be  looked  to  as  evi- 
dence of  the  intention  of  the  parties.  The  case, 
moreover,  is  one,  not  of  the  revocation,  but  of  the 
destruction  of  the  power ;  and  though  the  evidence 
cannot  be  looked  at  to  explain  the  instrument,  yet  it 
may  be  so  to  give  the  Court  some  knowledge  of  the 
circumstances.  Now  a  vast  deal  has  been  said,  as  to 
the  want  of  intention ;  but  the  facts  are,  that  certain 

deeds 


(a)  Vol.  1,  page  359  (6th  ed.) 
(6)  10  r«.  370. 

(c)  13  Ve$.  340. 

(d)  2  Bro.  C.  C.  319. 


(e)  5  Sim.  618. 

(/)  5  Sim.  1. 

ig)  7  Bro.  P.  C.  433. 
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1855.       deeds  had  been  executed,  and,  on  considering  them 
*'-*^^^^-^      afterwards,  it  was  found  that  they  had  failed  to  provide 
9,  for    certain   contingencies,   not   that    there   was  any 

Abmstbono.  mistake  or  any  intention  to  rectify  the  mistake,  but 
there  were  defects,  and  if  evidence  had  been  tendered, 
as  it  is  not,  with  a  view  to  correct  those  errors  or  defects, 
it  would  not  be  received,  and  in  effect,  it  would  not 
assist  the  Court.  Parol  evidence  as  to  what  was  the 
intention  of  the  parties  in  executing  the  deed  of  1840 
is  not  admissible,  and  even  if  it  were,  the  Court  would 
not  rectify  the  settlement  without  production  of  the  in- 
structions for  tke  deed ;  Cordwell  v.  MackrUl  (a),  in 
which  case  the  Court  refused  to  carry  into  execution  a 
settlement  made  in  pursuance  of  marriage  articles, 
without  the  production  of  the  articles.  As  to  the  effect 
of  the  statute  1  Vict.  c.  26,  it  was  held  in  Lord  Lang- 
ford  V.  Little  (&),  that  the  statute  is  wholly  inapplicable 
to  such  a  case.  Mansell  v.  Price  (c),  was  cited  as  to  a 
resulting  trust. 

Mr.  Lloyd  and  Mr.  Osborne,  for  the  Defendants, 
Anthony  Brown  and  his  son  Thomeu  Broum,  the  first 
tenant  in  tail  in  esse,  under  the  deeds.  The  29th  para- 
graph of  the  bill  raises  the  question  of  the  rectification  of 
the  settlement.  [7%^  MABTEUofthe  Rolls.  You  need 
not  trouble  yourself  as  to  the  question  of  rectifying  the 
settlement.  All  that  was  meant  to  be  urged  on  the 
part  of  the  Plaintiffs  was,  that  the  case  might  be  so 
treated  for  the  purpose  of  introducing  the  parol  evi- 
dence. I  do  not  consider  this  a  bill  to  rectify  the  set- 
tlement, and  I  look  only  to  the  documents.  The 
Plaintiffs  are  entitled  to  have  the  facts  of  the  lady 
being  fifty-nine  in  1840,  and  there  being  then  no  chil- 
dren 

(a)  lAmbl.  515;  2  Eden,  344.  (c)  Sygd,  Pow.  App.  21. 

(b)  2  Jona  4  Lat.  613. 
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dren  put  in  evidence,  and  I  shall  treat  those  as  facts.]  1855. 
It  is  argued,  that  this  deed  of  1840  is  a  revocation  of  ^•^^^'^^ 
the  will,  and  the  question  then  turns  upon  the  reason-  ^^ 

ing  applied  by  the  Court  to  revocation.  This  may  be  a  Armsteoko. 
revocation,  but  it  is  not  a  revocation  in  the  ordinary 
sense  of  the  term.  You  apply  it  to  the  destruction  of 
the  power,  on  the  subject  matter  itself  being  with- 
drawn ;  as  if  a  testator  disposes  of  part  of  the  property, 
he  withdraws  it  from  the  operation  of  the  power,  and 
that  is  a  partial  revocation ;  so,  in  the  case  of  a  mort* 
gage,  &c.:  but  this  is  a  different  case.  The  question 
here  is  a  question  of  testamentary  capacity ;  and  whe- 
ther the  testamentary  instrument  was  executed  by  virtue 
of  a  testamentary  capacity,  which  existed  in  this  lady  at 
her  death.  The  testamentary  capacity  in  1827  was  not 
the  same  as  at  the  lady's  death,  the  former  was  put  an 
end  to  in  1840,  and  superseded  by  a  new  testamentary 
capacity ;  and  the  real  question  is,  whether  the  power 
introduced  into  the  deed  of  1840  was  a  new  power.  It 
is  contended,  that  the  intention  of  the  parties  is  to  de- 
termine this  question,  but  it  cannot  be  said,  that 
parties  do  not  intend  the  legal  consequences  of  their 
own  acts  and  deeds.  They  must  not  do  acts  and 
then  be  allowed  to  say,  ''that  particular  legal  conse- 
quence is  a  surprise  upon  us.''  [The  Master  of  the 
Rolls.  My  present  impression  is,  that  the  parties 
never  thought  about  the  will,  or  whether  it  would  be 
revoked  or  not]  The  will  being  dated  in  1827,  and 
the  death  of  the  lady  not  having  taken  place  till 
1854,  an  interval  of  twenty-seven  years,  it  must  be 
considered  that  there  was  an  abandonment  of  the  inten- 
tion in  1827,  before  her  death.  There  is  an  alteration  of 
the  testamentary  capacity.  There  is  an  analogy  in  the 
cases  where,  before  the  Wills  Act,  a  woman  made  a 
will  and  afterwards  married;  there   her  testamentary 

capacity 
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1866.       capacity  ceased;   for  if  ber  husband  died,  and   ber 
^^^•'*^^      testamentary  capacity  revived,  tbe  will  was  neverthe- 
\  '        less  of  no  effect    There  must  have  been  uninterrupted 
AaimaoNa.   testamentary  capacity  from  tbe  date  of  the  will  to  the 
death.     Here,  if  the  parties  had  in  1840,  executed  a 
deed  identical  with  the  previous  deed,  the  powers  would 
be  gone.    The  joint  power  was  exhausted  by  its  exer- 
cise, but  it  need  not  have  been  so,  as  if,  for  instance, 
they  had,  under  the  power,  simply  appointed  the  old  life 
estates,  leaving  every  thing  else  as  it  was.    But  in  1840 
there  was  a  change  of  circumstances,  and  therefore  a 
change  of  intention. 

Mr.  A.  Palmer,  in  reply. 

The  Mastbr  of  the  Rollb  took  time  to  consider. 


1856. 
Jan.  29.  The  M  ASTBB  of  the  Rolls. 

In  this  case,  the  question  arises  on  tbe  construction 
and  effect  of  certain  instruments,  and  whether,  by  the 
last  of  them,  the  will  of  the  testatrix  is  or  is  not  re- 
voked. 

It  is  impossible  to  look  at  this  case  without  feeling 
bow  little  creditable  to  the  profession,  generally,  are  the 
facts  appearing  in  this  suit,  and  how  serious,  whatever 
may  be  the  ultimate  result  of  this  suit,  the  consequences 
must  be  to  the  parties  immediately  concerned,  occa- 
sioned by  the  reiterated  and  inexcusable  blunders  of  the 
professors  of  the  law. 

The  outline  of  the  case  is  this : — A  lady,  in  affluent 
circumstances,  possessed  of  large  landed  estate,  marries 
ft  gentleman  distinguished  in  the  naval  service  of  his 

country. 
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country.    They  apply  for  and  obtain  what  may  be  con-        186& 
sidered  as  the  best  advice  they  could^  in  order  to  frame 
a  settlement  of  their  property. 


Walker 

A&ySTROMO. 


This  settlement  contains  a  blunder  occasioned  by 
gross  n^ligence.  This  is  discovered  shortly  afterwards, 
the  best  advice  is  then  resorted  to  by  this  lady  and  gen* 
tieman  to  redress  this  evil,  and  the  blunder  is  repaired 
by  another  instrument,  which  contains  another  and  fresh 
blunder,  still  more  gross,  occasioned  by  a  piece  of  neg« 
ligence  as  inexcusable. 

This  again  is  discovered,  and  is  attempted  to  be  re- 
paired by  a  third  instrument;  but  the  lady  and  her  hus- 
band are  never  informed  of  the  probable  or  possible 
effect  which  the  execution  of  this  third  instrument 
would  produce  on  their  previous  acts,  and  that,  accord- 
ing to  the  technical  rules  of  this  Court,  which  none  but 
a  professional  person  could  understand,  the  last  wishes 
of  the  lady*  solemnly  expressed  in  her  will,  would  be 
wholly  inoperative,  or  that,  at  the  best,  a  long,  doubtful 
and  expensive  litigation  would  be  necessary,  to  set  it 
right.  Most  assuredly,  if  the  Court  must  declare  that 
this  third  instrument  has  rendered  the  will  of  this  lady 
inoperative,  it  cannot  but  feel,  that  the  real  intentions 
of  this  lady,  in  the  disposal  of  her  property,  have  been 
frustrated,  and  that  the  objects  of  her  bounty  are  de- 
prived of  the  fruits  of  it,  by  the  combined  effect  of  the 
incompetence  of  certain  members  of  the  legal  profession, 
operating  upon  a  mere  technical  rule  of  law  founded  in 
no  principle  of  common  sense  or  justice. 

The  facts,  as  far  as  they  need  be  explained,  are  as 
follows :— The  Plaintiff,  Captain  Robertson  Walker^ 
married  his  late  wife  in  June^  1824.  On  that  occasion, 
a  settlement  was  made  of  the  lady's  property,  consisting 

of 
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1856.       of  two  estateSy  one  of  which  may  be  called  '*  her  own/' 
^"-^-f^^-^      and  the  other  which  was  derived  from  her  brother,  who 
^^  was  then  dead,  may  be  called  **  her  brother's."     By 

AR1I0TBORO.  that  settlement,  both  estates  were  conveyed  to  three 
trustees,  in  trust  to  hold  the  same  for  such  uses  as  the 
husband  and  wife  should  jointly  appoint  by  deed,  and 
in  default  of  such  appointment,  as  to  one  half,  to  pay 
the  rents  and  proceeds  to  Captain  Robertson  Walker 
during  the  joint  lives  of  himself  and  his  wife,  and  as  to 
the  other  half,  to  pay  the  rents  and  proceeds  thereof  to 
Mrs.  Walker,  for  her  separate  use,  during  their  joint 
lives,  and  upon  the  death  of  either,  the  survivor  was  to 
take  the  rents  and  proceeds  for  life.  Subject  to  these 
life  estates,  the  estate  derived  from  the  brother  was 
limited  to  such  uses  as  Mrs.  Walker  should  appoint, 
either  by  deed  or  will,  and,  in  default  of  such  appoint- 
ment, it  was  limited  tb  go  to  her  first  and  other  sons  in 
tail  male,  with  remainder  to  her  daughters,  as  tenants 
in  common  in  tail  general,  with  cross  remainders  be- 
tween them  in  tail.  In  default  of  such  issue,  the  pro- 
perty was  limited  to  Robert  Baynes  Arnutrong^  the 
first  Defendant,  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  Richard 
Baynes  Armstrong j  the  second  Defendant  on  the  record, 
for  life,  with  remainder  to  his  firat  and  other  sons  in 
tail  male,  with  remainder  to  Tkonuu  Betm,  the  third 
Defendant  on  the  record,  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male.  The  Defendant 
Anthony  Benn  is  his  {Thomas  Benn*s)  eldest  son,  and 
consequently,  as  neither  Robert  B,  Armstrong  nor 
Richard  B.  Armstrong  has  any  issue  male,  he  is  the 
first  tenant  in  tail  in  existence. 

As  to  the  wife's  estate,  subject  to  the  life  estates 
already  stated,  it  was  limited  to  the  child  or  children  of 
the  marriage,  in  such  manner  as  the  husband  and  wife 

should 
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should  jointly  appoint,  and  in  default,  as  the  survivor  1856. 
should  appoint,  and. in  default  of  any  such  appointment,  ^•^^/'^^ 
the  estate  was  limited  to  the  same  trusts  as  those  al-  ^ 

ready  stated  with  respect  to  the  estate  derived  from  the  ABiitTKOMo, 
brother,  which  followed  the  power  given  to  Mrs.  Walker 
to  appoint  by  deed  or  will.  The  settlement,  therefore, 
contained  no  provision  for  the  daughters  of  any  son  of 
the  marriage,  nor  did  it  contain  any  power  enabling 
Mrs.  Walker  to  dispose  of  her  own  estate,  in  case  she 
should  have  no  issue  of  the  marriage. 

This  blundering  omission  from  the  settlement  was 
speedily  discovered,  and  Mr.  and  Mrs.  Walker  desired 
that  it  might  be  corrected.  This,  by  means  of  the  gene- 
ral power  of  appointment  reserved  to  the  husband  and 
wife,  might  easily  have  been  accomplished,  had  proper 
care  been  taken  not  to  create  a  fresh  blunder  in  curing 
the  old  one.  Accordingly,  with  this  view,  a  deed  of  a]> 
pointment,  exercising  that  power,  and  bearing  date  the 
17th  of  May,  1825,  was  duly  executed  by  Captain 
Sobertsan  Walker  and  his  wife,  of  the  first  part,  and  the 
trustees  of  the  second  part.  This  deed  recited  the 
desire  of  Captain  and  Mrs.  Walker  to  exercise  the 
power  of  appointment  contained  in  the  former  settle* 
ment,  and  then  proceeded  to  limit  and  appoint  both 
the  estates  to  such  uses  as  both  husband  and  wife 
should  by  deed  jointly  appoint,  and  in  default  of  any 
such  appointment,  so  far  as  regards  the  estate  derived 
from  her  brother,  to  such  uses  as  Mrs.  Walker  should 
appoint  by  deed  or  will,  and  in  default  of  any  such 
appointment,  the  estate  was  limited  to  the  first  and 
other  sons  of  the  marriage  in  tail  general,  remainder 
to  the  daughters  of  the  marriage  as  tenants  in  com- 
mon in  tail  general,  with  cross  remainders  in  tail,  and 
in  default  of  such  issue,  as  Mrs.  Walker  should  by  deed 
or  will  appoint,  and  in  default  of  such  appointment,  to 

the 
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1856.       the  uses  limited  by  the  original  settlement  to  take  efiect 
^'^"'^      after  the  limitations  to  the  daughters  of  Mrs.  Walker ; 
^w  "*      and  as  to  Mrs.  Walker*8  own  estate,  it  is,  subject  to  the 
Armitbono.  joint  power  of  appointment,  and  subject  to  the  uses  in 
the  original  settlement  limited  to  take  efiect  during  the 
lives  of  Captain  and  Mrs.  Walker,  and  the  survivor  of 
them,  limited  to  the  same  uses  as  those  specified  in  the 
original  settlement  in  favour  of  the  children  of  the 
marriage,  in  such  manner  as  Captain  and  Mrs.  Walker 
should  appoint,  and  in  default,  to  the  uses  limited  to 
take  efiect  concerning  the  lands  derived  from  her  bro- 
ther ;  provided  always,  that  in  case  there  should  be  a 
failure  of  issue  of  the  marriage,  Mrs.  Walker  should 
have  power  to  appoint  the  hereditaments  settled,  by 
deed  or  will. 

In  this  deed  of  appointment,  therefore,  the  former 
blunders  being  redressed,  a  still  more  serious  blunder  is 
made,  by  omitting,  in  the  settlement  of  the  estate  de* 
rived  from  the  brother,  all  the  limitations  for  the  lives  of 
Captain  and  Mrs.  Walker,  and  the  life  of  the  survivor. 
Captain  and  Mrs.  Walker  had  taken  the  best  advice 
they  could,  they  had  employed  eminent  professional 
persons  residing  in  the  metropolis,  and  must  naturally 
have  supposed  that  now,  at  least,  the  whole  matter 
was  corrected,  and  that  no  diflSculty  could  arise  on  this 
second  settlement.  In  this  view  of  the  case,  and  in 
February,  1827,  Mrs.  Walker  made  her  will,  by  which 
she  recited  the  power  contained  in  the  original  settle- 
ment, and  by  virtue  of  that  and  every  other  power  ena- 
bling her  so  to  do,  devised  all  the  settled  lands  and 
hereditaments  in  the  following  manner.  She  gave  part 
to  certain  persons,  members  of  the  Armstrong  family, 
and  the  remainder  she  gave  to  the  Plaintifi*,  her  hus- 
band, Captain  R.  Walker,  absolutely. 

.   After  the  lapse  of  many  years  after  this,  Captain  and 

Mrs. 


Walker 
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Mrs.  Walker  having  occasion  to  deal  with  some  portion  1856. 
of  their  property  by  way  of  sale  or  exchange,  the  settle- 
ments were  laid  before  a  professional  gentleman,  who 
immediately  pointed  out  the  blundering  omission  which  Abmitrono. 
existed  in  the  deed  of  1825,  and  the  inconvenience  which 
might  result  from  the  omission  of  the  life  estates  to  Mr. 
and  Mrs.  Walker.  Thereupon,  on  the  24th  October,  1840, 
Captain  and  Mrs.  Walker  again,  under  the  best  profes- 
sional advice,  executed  a  fresh  deed  to  repair  this  second 
blunder  and  defect.  To  this  deed  Captain  and  Mrs. 
Walker  were  parties  of  the  one  part,  and  the  surviving 
trustee  of  the  original  settlement  of  the  other  part.  It 
recited  the  indentures  o(  June,  1824,  and  of  May,  1825; 
it  recited  that  Captain  and  Mrs.  Walker  were  desirous 
of  varying  the  limitations  contained  in  the  settlement, 
and  thereupon,  by  the  joint  appointment  of  both  Captain 
and  Mrs.  Walker,  the  estates,  as  well  those  derived  from 
her  brother  as  her  own,  were  settled  to  such  uses  as 
Captain  and  Mrs.  Walker  should  appoint ;  and  in  de- 
fault thereof,  during  the  joint  lives  of  Captain  and  Mrs. 
Walker f  as  to  one-half,  in  trust  for  Captain  Walker,  and  < 

as  to  the  other  half,  in  trust  for  the  separate  use  of 
Mrs.  Walker;  and  after  the  decease  of  either,  the  whole 
in  trust  for  the  survivor  for  life ;  and  after  the  decease 
of  the  survivor,  for  such  uses  as  Mrs.  Walker  should, 
by  deed  or  will,  appoint;  and  in  default  of  appointment, 
in  trust  for  the  Defendants,  for  the  same  estates  as  those 
already  stated  in  the  original  settlement.  This  deed,  it 
will  be  observed,  omits  all  limitations  in  favour  of  issue, 
but  there  were  none  then,  and  the  advanced  age  of  the 
lady  had  rendered  future  issue,  humanly  speaking,  im- 
possible, and  accordingly  such  limitations  were  un- 
necessary. The  settlement  would  have  answered  its 
purpose,  if  the  unfortunate  objects  of  this  series  of 
blunders  had  been  told  what  effect  it  would  have  upon 
them,  but,  from  the  first  to  the  last,  it  does  not  appear 

that 
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1866.  that  any  one  ever  informed  either  of  them  of  the  effect 
which  this  deed  might  have  on  Mrs  Walker's  will,  if 
she  had  previously  made  one. 


Walker 

V. 
ARMlTftONO, 


In  December,  1854|  Mrs.  Walker  died  without  issue, 
without  having  altered  or  re-published  her  will,  and 
without  having  revoked  it,  unless  the  deed  of  1840 
operated  as  such  revocation.  The  question  in  this  case 
is,  whether  this  deed  rendered  the  will  inoperative. 

In  favour  of  the  validity  of  the  appointment  made  by 
the  will  of  this  lady  in  1827,  notwithstanding  the  sub- 
sequent deed  of  1840,  it  is  urged,  that  the  effect  of  this 
settlement  depends  on  the  intention  with  which  it  was 
executed  by  the  parties  thereto ;  and  evidence  is  tendered 
to  shew  the  circumstances  under  which,  and  the  object 
for  whichy  that  deed  was  executed,  the  admissibility  of 
which  evidence  is  contested  on  the  other  side.  My 
opinion  is,  that  evidence  of  this  character  is  not  admis- 
sible ;  but  I  have,  upon  the  mere  perusal  of  the  deeds 
themselves,  come  to  the  conclusion,  that  the  sole  object 
and  intention  of  the  parties  to  the  deed  of  May,  1826, 
was  to  redress  the  blunders  of  omitting  the  interests  to 
the  daughters  of  sons  of  the  marriagCi  and  to  give 
Mrs.  Walker  a  power  of  disposing  of  her  own  estate  by 
will,  in  case  there  should  be  no  issue  of  the  marriage, 
and  also  that  the  sole  object  of  the  deed  of  1840  was, 
to  redress  the  blunder  of  the  deed  of  1825,  wbich 
omitted  the  life  estates  of  Captain  and  Mrs.  Walker, 
and  that  the  omission  of  the  limitations  to  the  issue  of 
the  marriage  is  explained  by  the  fact  that  no  such  issue 
then  existed,  and  that  the  advanced  age  of  Mrs.  Walker 
made  the  birth  of  a  child,  humanly  speaking,  impos- 
sible ;  and  that,  therefore,  these  limitations  were  omitted 
as  superfluous  and  needlessly  lengthening  the  deed. 
No  evidence  could,  to  my  mind,  make  this  more  plain. 
In  all  other  respects,  the  limitations  contained  in  the 

deed 
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deed  are  the  same.    The  Plaintiffs,  tbereFore,  in  my  1856. 

opinion,  are  entitled  to  every  advantage  that  can  be  ^'^^/-^^ 

derived  from  the  fact,  that  the  deed  of  1840  was  executed  ^^ 

with  the  sole  view  and  object  of  correcting  the  error  in  Akmbtkoho. 
the  deed  of  May^  1825. 

In  this  state  of  things,  it  is  contended  for  the  Plaintiffs, 
that  this  is  analogous  to  the  cases  of  mortgage  and  of 
partition,  and  that  the  appointment  of  the  estate  to  new 
uses  in  favour  of  the  mortgagee  only  revokes  or  alters 
the  previous  uses  and  limitations  pro  tanto,  and  that 
they,  except  for  the  purpose  of  the  mortgage,  remain 
unaltered  ;  and,  as  is  the  case  of  a  tenant  in  common, 
where  the  vnll  is  not  revoked  by  the  fact  that  his  share 
has  since  been  ascertained  in  severalty  by  partition. 

On  the  other  hand,  it  is  contended  for  the  Defendants, 
that  the  estates  themselves  which  were  the  subject  of 
the  devise  of  1827  are  gone,  and  that,  under  the  deed 
of  1840,  Mrs.  Walker  had  a  separate  and  distinct  power 
of  appointment,  which  has  never  been  executed. 

I  have  delayed  my  judgment  for  a  considerable  time, 
in  the  hope  that  I  might  be  successful  in  discovering 
reasons  by  which  this  will  might  be  supported;  but  it 
is  with  much  pain  that  I  feel  myself  obliged  to  come  to 
the  conclusion  that  this  cannot  be  done.  Even  putting 
it  in  the  most  favourable  light  for  the  Plaintiffs,  it  is 
clear  that  there  has  been  a  disturbance  of  the  seisin  of 
Mrs.  Walker  by  the  limitation  to  the  new  uses.  I  do 
not  know  that  it  has  ever  been  decided  that  a  dis- 
turbance so  created  is  identical,  in  effect,  with  the  dis- 
turbance of  a  seisin  created  by  a  common  law  convey- 
ance; but  I  can  see  no  ground  for  holding  that  the 
effect  is  different,  so  far  as  regards  the  validity  of  a  will 
previously  executed  and  not  affected  by  the  provisions 
of  the  statute  of  1  VicL  c.  26.    I  have  been  desirous  to 

find 
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1 856.  fincl  reasonable  arguments  which  would  enable  me  to  hold 
""^^^^  that  an  appointment  under  a  power  paramount  to  the 
*""  whole  fee  in  form,  and  which,  in  substance,  re-liraits  the 
Abmstromo.  old  estates,  is  an  appointment  only  to  the  extent  of  the 
new  uses ;  but  that,  so  far  as  the  old  uses  are  concerned, 
which  are  re-limited,  it  is  a  mere  nullity,  and  that,  in 
fact,  it  simply  does  not  displace  the  old  uses.  But  I  am 
of  opinion  that  such  a  proposition  cannot  be  maintained, 
and  that  no  distinction  exists  between  the  old  uses  and 
the  new  ones  limited  under  the  execution  of  a  power 
paramount  to  the  whole  estate.  They  are,  in  fact,  all 
new  uses  and  new  estates,  though  given  to  the  same 
persons  and  for  the  same  purposes,  and  affecting  the 
same  piece  of  land.  It  is  true  that,  with  respect  to 
mortgages,  the  mortgage  is  merely  a  revocation  pro  tanto 
of  the  previous  uses ;  and  the  mere  form  of  the  reserva- 
tion of  the  equity  of  redemption,  as  Lord  Redesdale  ob- 
served in  the  case  of  Innes  v.  Jackson  (a),  is  not  of  itself 
sufficient  to  alter  the  previous  title.  In  fact,  the  limita- 
tions are,  in  that  case,  to  be  explained  by  the  previous 
title,  and  a  limitation  inconsistent  with  it,  and  not  shewn 
clearly  to  have  been  intended  by  the  parties  to  it,  is 
treated  as  a  mistake,  and  a  resulting  trust  arises  in  favour 
of  the  old  uses.  Accordingly,  if  the  wife's  estate  is 
mortgaged  and  the  equity  of  redemption  is  reserved  to 
the  heir  of  the  husband,  a  resulting  trust  arises  in  favour 
of  the  wife  and  her  heirs ;  but  the  execution  of  the  power 
takes  the  part  appointed  entirely  out  of  the  settlement ; 
and  in  that  case,  no  resulting  trust  arises  in  place 
of  the  old  ones ;  in  fact,  they  are  new  estates.  Here, 
the  part  appointed  is  the  whole  property,  and,  in  favour 
of  Mrs.  Walker^  there  is  created  a  new  power  to  ap- 
point by  will,  and  the  old  power  to  appoint  by  will  is 
destroyed,  and  all  instruments  exercising  that  power  are 
destroyed,  and  fall  with  the  power  itself. 

The 

(a)  1  BU,  OS,  104. 
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The  cases  in  which  this  principle  is  enunciated,  and        1856. 
the  distinctions  taken,  are  numerous,  and  were  for  the      )f^"^^ 

Walkee 

most  part  commented  upon  in  the  argument  of  this  case.  9. 

In  addition  to  those  which  were  then  cited,  I  may  refer  Abmitkoho. 
to  Cave  V.  Holford  (a),  and  to  Vawser  v.  Jeffrey  (6), 
and  on  rehearing  (c),  and  before  the  Court  of  King^s 
Bench  (d),  on  a  case  sent  from  Chancery.  In  that  case, 
a  conveyance  of  an  estate  to  trustees  and  their  heirs  to 
secure  a  jointure,  and  subject  to  the  term  created  for 
that  purpose,  to  the  devisor  and  his  heirs,  with  a  cove- 
nant to  surrender  copyhold  estates  to  the  same  uses, 
was  held  to  revoke  the  will  as  to  the  freehold.  The 
decision  was  principally  occasioned  by  the  question, 
whether  the  covenant  to  surrender  the  copyholds  had 
the  same  effect,  and  it  was  finally  determined,  against 
the  opinion  of  Sir  WiUiam  Grants  that  it  had  no  such 
effect;  but  that  distinction  between  a  conveyance  of 
freehold  and  a  mere  covenant  to  surrender  copyholds,  is 
not  applicable  to  or  available  in  the  present  case. 

Of  the  cases  cited  in  argument,  that  of  Lord  Lang^ 
ford  V.  LUtU  (e),  bears  very  materially  on  the  question 
before  me  ;  it  is,  in  fact,  decisive  of  the  present  question, 
and  is  not,  I  think,  distinguishable  from  it.  It  was  to 
this  effect: — ^A  deed  of*  1829  had  been  executed  by  the 
father  of  Lord  Langford^  by  which  an  estate  in  Ireland 
had  been  settled  to  various  uses,  with  an  ultimate  limi- 
tation of  the  fee  to  Lord  Longford^  and  the  settlement 
contained  a  joint  power  to  Lord  and  Lady  Longford  to 
revoke  these  uses  and  to  settle  new  ones.  Various 
deeds  were  executed,  to  which  it  is  not  necessary  to 
refer,  further  than  to  say,  that  they  lefl  the  estate  sub- 
ject to  the  uses  of  the  deed  of  1829.     In  this  state  of 

things, 

(a)  3  Vet,  650.  (d)  3  Bam,  Sf  Aid,  462. 

(6)  16  Vet.  519.  (e)  2  Jona  i  Lat,  613. 

(r)  3  Run,  479. 
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1856.       things,  in  September,  1836,  Lord  Longford  made  his 
^^^^^^      will  disposing  of  all  his  real  estates,  both  in  England 
^^  and  Ireland.    After  this,  in  April,  1839,  Lord  and  Lady 

Akmstrovo.  Zangford  executed  a  d^ed,  exercising  the  power  of  revo- 
cation and  new  appointment,  by  which,  as  in  the  former 
settlement,  the  ultimate  limitation  of  the  estates  was  to 
Lord  Langford  in  fee.  Lord  Zangford  died  immediately 
after,  without  having  republished  his  will ;  it  was  held, 
that  the  will  did  not  operate  on  the  estate  limited  to 
him  in  fee  by  the  original  settlement  of  1829,  and  also 
by  the  deed  of  April,  1836.  The  whole  of  the  reason- 
ing of  Lord  St  Leonards  in  that  case  applies,  strictly 
and  pointedly,  to  the  present  case,  in  all  respects.  I 
think  it  unanswered,  and  I  consider  myself  bound  to 
follow  it. 

The  case  of  Anson  v.  Lee  (a)  was  cited  before  me  in 
favour  of  the  Defendant ;  but  my  judgment  is  in  no 
respect  founded  on  that  case,  the  authority  of  which 
has  been  much  doubted,  and  which,  in  truth,  seems 
scarcely  consistent  with  the  doctrines  laid  down  by 
Lord  Redesdale  in  the  House  of  Lords,  in  the  case  of 
Innes  v.  Jackson. 

The  cases  of  Montagu  v.  Kater  (£),  and  Evans  v. 
Saunders  (c),  do  not,  in  reality,  apply  here.  All  that 
was  there  decided  had  reference  to  a  case,  where  the 
power  to  appoint  having  been  executed  in  a  manner 
which  reserved  a  power  to  revoke  the  limitations  so 
appointed,  and  to  appoint  fresh  ones,  the  exercise  of  the 
second  power,  revoking  the  limitations  last  appointed 
and  not  limiting  the  estate  to  any  fresh  uses,  was  held 
thereby  to  set  up  and  restore  the  limitations  originally 

existing 

(a)  4  Sim.  364.  vened  on  appeal,  24  L.  J.  {N.  S.) 

(b)  8  Esch.  507.  U.  609. 

(c)  1  Drew,  415  and  654;  re- 
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existing  in  default  of  any  appointment ;  that  is  quite        1856. 
distinct  from  the  present  case ;  here  all  the  limitations 


and  the  power  itself  which  had  been  executed  by  the  ^v"^ 
will  of  Mrs.  Walker  have  been  destroyed  by  the  exe-  Aemmromo. 
cution  of  the  general  and  paramount  power  of  appoint- 
ment; they  did  not  continue  to  exist  any  longer;  and 
with  the  power  falls  the  instrument  by  which  it  was 
executed ;  the  old  limitations  and  powers  in  fact  are  not 
revived.  If  this  view  be  correct,  it  follows,  that  the 
will  is  nugatory,  unless  it  can  be  successfully  con- 
tended, that  a  person  could  exercise  a  power  by  antici- 
pation, and  that  the  person  who  is  to  become  the  donee 
of  a  power  can  exercise  the  power  before  it  really  exists. 
But  this,  in  my  opinion,  cannot  be  reasonably  argued. 

The  observations  I  have  made  have  already  disposed, 
by  anticipation,  of  the  argument  derived  from  the  case 
of  Hobba  v.  Knight  (a), — derived  from  the  retrospective 
operation  of  the  Statute  of  Wills  of  1  VicL  c.  26,  with 
respect  to  the  revocation  of  wills  then  existing  prior  to 
that  statute,  by  means  of  acts  done  subsequently  to  the 
1st  January f  1838.  That  decision  appears  to  me  to  be 
perfectly  correct,  and  I  should  certainly  follow  it,  if  the 
occasion  for  it  arose ;  but  I  think  that  it  does  not  apply 
to  the  present  case.  This  is  not  the  case  of  the  revo- 
cation of  a  will,  but  it  is  the  case  of  destroying  a  power, 
by  the  exercise  of  which  alone  the  will  could  have  any 
validity ;  it  is  as  if  the  estate  itself  was  gone,  over  which 
the  devise  was  to  operate.  I  am,  therefore,  compelled 
to  adopt  almost  the  words  of  Lord  St.  Leonards^  in 
Lord  Langford  v.  Little^  on  this  point;  these  sections  of 
the  Wills  Act  assume  that  the  will  would,  by  its  own 
operation,  unless  it  were  for  the  act  of  revocation,  pass 
the  estate  which  the  testator  had  power  to  dispose  of  at 

his 

(a)  3  CurUii,  768. 
▼OL.  XXI.  X 
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1866*       ^^^  death,  but  thej  do  not  affect  wills  which  attempt  to 
'^^^^^^'^      dispose  of  an  estate  over  which  the  testator  had  not 
^^  any  power  at  the  date  of  the  will.    The  interest  which 

AEMtrmoiro.  ^^^ag  devised  in  that  case,  as  in  the  present,  had  ceased 
to  exist,  by  reason  of  subsequent  conveyances,  and  the 
will  cannot  operate  upon  a  new  and  altogether  different 
estate,  although  it  be  in  the  same  lands.  I  am,  there- 
fore, compelled,  though  with  great  regret,  to  come  to 
the  conclusion,  that  the  blunders  of  the  profession  and 
the  pitfalls  of  the  law  have  frustrated  entirely  the  in- 
tentions of  this  lady,  and  made  her  die  intestate,  al- 
though she  had,  as  she  believed,  made  a  will  disposing 
of  her  estate,  and  although  she  had  a  full  complete 
power  to  do  so,  and  had  taken  the  best  advice  she 
could  as  to  the  mode  of  doing  it 

It  is  not,  however,  for  me  to  attempt  to  alter  the  law ; 
my  province  is  to  declare  what  it  is,  regardless  of  the 
consequences ;  and  if  I  were  to  attempt  to  travel  be- 
yond this,  I  should,  if  not  stopped  by  a  higher  tribunal, 
probably  produce  still  greater  evils  than  those  I  at- 
tempted to  redress,  by  unsettling  titles  and  disturbing 
the  possession  of  persons  who  had  become  possessed  of 
property,  the  title  to  which  rested  on  the  principles  I 
might  have  unsettled. 

The  result  is,  that  this  bill  must  be  dismissed,  but 
without  costs. 


Note. — On  Appeal  before  the  Lords  Justices,  19  July,  1856,  the 
wfll  was  made  to  operate,  by  reforming,  upon  an  amemknent  of  the 
bill,  the  deed  of  1840. 
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1865. 


DUNCAN  r.  CANNAN.   (No.  2.) 

Nov,  6. 
/^N  the  marriage  of  Andrew  Duncan,  a  domiciled  A  Scotch  mar- 

^     Scotchman,  with  Harriett  Grace  Inkson,  a  do-  ^'^^^  ^!^Tio 
miciled  EngliBhwoman,  a  settlement,  in  the  Scotch  form,  the  husband  a  . 

dated  31st  July,  1826,  was  made  and  executed  by  the  all  property 
intended  husband  and  wife,  whereby,  in  consideration  of  belonging  to 
the  settlement  made  by  Mr.  Duncan  on  his  intended  wife,  that  might  be 
she  "  assigned  and  made  over  to  and  in  favour  of  herself  fcq^J"*?  by 

^  her  during  the 

and  the  said  Andrew  Duncan^  her  promised  spouse,  in  marriage,  and 
conjunct  fee  and  life  rent,  and  the  child  or  children  that  ^j^®  ^^^^ 
should  be  procreated  of  the  said   intended  marriage,  Mlf.    After- 

^ wards  the 

divisible  as  aforesaid,  whom  failing  the  said  Harriett  ^f^  became 
Orace  Inkson,  her  heirs  and  assic^s  whomsoever,  in  fee,  f "titled,  for 

life,  to  a  legacy 

all  estate,  funds  and  effects  heritable  and  moveable,  real  of  2,000/.  for 
and  personal,  presently  belonging  or  due  and  addebted  ^^  ^S^^ 
to  her,  or  that  may  be  acquired  by  her  during  the  sub-  power  of  an- 
sistence  of  the  said  intended  marriage."  witrremain- 

der  to  her 
children. 

This  settlement,  construed  according  to  the  Scotch  Held,  that  the 
law,  gave  a  life  interest  in  after-acquired  property  of  the  hls'assignces 

wife  to  the  husband,  and  the  corpus  of  the  property  to  ^^^  °o  i°- 

^  f    r      J         terestinthe 

the  wife  herself.    See  Duncan  v.  Cannan{a).  fund,  notwith- 

standing the 
settlement, 

After  this,  Lewis  Inkson,  the  father  of  Mrs.  Duncan,  and  that  the 

result  would 

died  in  1836',  having,  by  his  will,  directed  his  trustees,  bave  been  the 
among  other  things,  to  invest  2,000/.  and  pay  the  income  "™^']['a^,t 
thereof  to  Mrs.  Duncan  for  life,  for  her  separate  use,  anticipation 
without  power  of  anticipation,  and  after  her  decease  to  onjitted. 
Mr.  Duncan  for  life,  and  after  the  death  of  the  survivor, 

upon 

(o)  18  Beav.  144. 

x2 
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1855.       upoA  trust,  as  to  the  corpus^  for  the  benefit  of  their  chil- 
dreiu 

In  JanMary^  1848,  Mr.  Dvncan  became  bankrupt,  and 
his  assignees,  who  had  taken  his  life  interest  in  other 
fiinds  given  by  the  will  of  the  testator,  claimed  to  be 
entitled,  by  virtue  of  the  settlement,  to  the  dividends  of 
the  consols,  in  which  the  2,0002.  had  been  invested, 
during  Duncan*$  life.  The  stock  was  paid  into  Court 
by  the  surviving  trustee  in  May,  1856,  to  the  credit  of 
the  cause.  Two  petitions  were  now  presented ;  one  by 
the  Plaintiff,  Mrs.  Duncan,  praying  payment  of  the 
dividends  to  her  for  life  for  her  separate  use,  and  the 
other  by  the  assignees,  claiming  the  dividends  during 
the  life  of  Mr.  Duncan  under  the  marriage  settlement 

Mr.  R.  Palmer  and  Mr.  Hemming,  for  the  Plaintiff. 

Mr.  RoupeU  and  Mr.  RuddU,  for  the  assignees. 

Mr.  Lloyd,  Mr.  Giffard  and  Mr.  Roberts,  for  other 
parties. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  in  this  case,  that  Mrs.  Duncan  is 
entitled  to  the  dividends,  and  that  the  assignees  take  no- 
thing. It  makes  no  difference  whether  it  is  a  Scotch  or 
an  English  settlement  as  regards  the  question  at  issue. 
Though  the  settlement  is  a  Scotch  settlement,  its  con- 
struction was  determined  by  the  evidence  in  the  cause, 
and,  therefore,  it  is  the  same  thing  as  if  it  had  been  an 
English  settlement,  having  the  construction,  which,  upon 
the  evidence  of  the  eminent  witnesses,  whose  opinions 
were  taken,  I  have  already  put  upon  it.  The  only  ques- 
tion was  as  to  the  jus  mariti,  and  the  Scotch  lawyers 
declared,  that  that  was  preserved  by  the  settlement  over 

property 
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property  given  to  the  wife,  that  is,  that  though  the  wife 
was  eDlitled  to  the  corpus  of  the  property,  the  husband 
was  entitled  to  a  life  interest  therein. 

Mr. /nJ^on,  the  father  of  the  Plaintiff,  by  his  will, 
gave  no  interest  to  the  Plaintiff  in  the  corpus  of  the 
stock  to  be  purchased  with  the  2,000/.,  but  he  gave  her 
merely  a  life  interest  therein  for  her  separate  use,  and 
excluded  the  jus  mariti;  therefore,  the  restriction 
against  anticipation  is  not  material,  for  the  limitation 
to  the  separate  use  of  the  Plaintiff  is  sufficient  with- 
out it  to  exclude  the  husband's  rights  under  the  mar- 
riage settlement.  Mr.  Roupell  was  compelled  to  argue, 
in  the  only  way  in  which  the  case  could  be  argued,  on 
behalf  of  the  assignees,  that  the  dividends,  as  they  ac- 
crued due,  were  to  be  treated  as  subsequent  sums  which 
the  Plaintiff  might  dispose  of  as  they  became  payable, 
and  as  if  they  were  then  given.  But  that  would  destroy 
the  father's  intention,  that  the  Plaintiff  should  have  the 
dividends  for  her  separate  use  for  life ;  and  would  more- 
over be  a  strained  and  forced  construction.  On  that 
view  of  the  case,  the  assignees  would  only  be  entitled  to 
have  the  dividends  invested  and  turned  into  capital  and 
to  receive  the  interest  of  such  capital. 


1855. 


The  order  must  be  to  pay  the  dividends  to  the  Plaintiff 
and  the  petition  of  the  assignees  must  be  dismissed  with 
costs. 
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1866. 


Nov.  26. 


In  re  INKSON'S  Traste 

and 

In  re  THE  TRUSTEE  RELIEF  ACT  (10  &  11  Vict 

c.  96.) 


Under  a  mar-  X^Y  ^^  settlement  made  in  1826  on  the  marriage  of 

ment  The  hiis-  Andrew  Duncan  and  Harriet  Inhson^  the  former 

iKand  was  en-  was  held  to  be  entitled  to  a  life  interest  in  all  her  real 

interest  in  all  ^"^  personal  estate,^  or  that  might  be  acquired  by  her 

the  wife's  afterw  durin?  the  subsistence  of  the  marria&ce;   Dwncan  v. 
acquired  pro- 

perty.   The      Cannan  (a).     In  1848,  Duncan  became  bankrupt,  and 
olStent     obtained  his  certificate. 

rapt,  and  ob- 

tificate.    The       Anne  Inkson,  a  sister  of  Mrs.  Duncan,  was  abso- 
wife  after-        lutely  entitled  to  some  funds  vested  in  the  name  of  a 

wards  became 

entitled  to  the  trustee.     Anne  Inksan  died  in  August,  1855,  intestate, 

residual^  e*-     upon  which  her  sister,  Mrs.  Duncan,  who  was  her  sole 

tateofherde-      *^  '  * 

ceased  sister,     next  of  kin  and  administratrix,  claimed  to  have  the 

HeM*that  the  ^^^^'^  transferred  to  her.  The  trustee  paid  the  whole  into 

assignees  were  Court,  under  the  provisions  of  the  Trustee  Relief  Act 

the  husband's  (10  &  11  Vict.  c.  96),  On  the  ground  that  Mr.  Duncan, 

life  interest  in  being  entitled  to  a  life  interest  therein  by  virtue  of  the 

this  property*  .  , 

settlement,  his  assignees  could  claim  the  benefit  of  the 
provisions  in  the  marriage  contract  in  favour  of  the  bank- 
rupt, and  demand  payment  of  the  dividends  during  bis 
life. 


Mr.  and  Mrs.  Duncan  now  presented  a  petition  for 
payment  out  of  Court  to  them  of  the  money. 

Mr. 

(a)  18  Bear.  128  and  ante,  p.  SOT. 
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Mr.  12.  Palmer  and  Mr.  Hemming,  in  support  of  the  1866. 
petition.  Until  the  death  of  Atme  Inksan,  the  interest 
of  Mrs.  Dunean  in  the  funds  belonging  to  her  was  a 
mere  expectancy  or  bare  possibility ,  and  the  husband's 
derivative  interest  under  the  settlement  was  no  more 
than  a  similar  expectancy  or  possibility,  till  the  death  ^^  Tb.u«tbi 
of  Anne  Inkson,  and  having  no  actual  vested  interest 
until  after  he  obtained  his  certificate,  it  did  not  pass  to 
his  assignees.  At  all  events,  Mrs.  Duncan  was  entitled 
to  receive  the  money  in  her  character  of  administratrix. 

Mr.  Roupell  and  Mr.  Rudall,  for  the  assignees, 
llie  settlement  amounted  of  course  to  a  contract  for 
valuable  consideration,  between  the  intended  husband 
and  wife,  and  every  benefit  to  which  the  bankrupt  was 
entitled  under  that  contract  passed  to  his  assignees. 
This  was  a  future  equitable  interest,  and  was  comprised 
in  the  contract,  and  therefore  passes  to  the  assignees ; 
for  the  contract  existed  before  Duncan  became  bankrupt 
and  obtained  his  certificate.  [The  Master  of  the 
Rolls.  The  words  *' future  interest"  are  not  in  the 
act.  The  expression  is,  ''all  the  present  and  future 
personal  estate"  of  the  bankrupt,  and  all  property  which 
may  come  to  him  before  his  certificate  (a).] 

Mr.  Lloyd  and  Mr.  Oiffard^  for  the  trustee. 

The  Mastbr  of  the  Rolls. 

I  am  of  opinion,  that  the  life  interest  of  Mr.  Duncan 
\n  these  funds  does  not  pass  to  his  assignees.  I  have  no 
doubt,  that  the  assignees  are  entitled  to  the  benefit  of 
contracts  in  favour  of  the  bankrupt,  but  that  principle 

has 

(a)  See  6  Geo.  4,  c.  16,  u.  12,       12  &  13  Vkt,  c.  106,  b.  141. 
63;  1  &2  IFiT/.  4,  c.  56,  a.  25 ; 
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1856.  ^^  no  application  to  the  present  case.  All  that  passes 
to  the  assignees  is  an  existing  interest ;  but  where  it  is 
only  a  mere  possibility  or  expectancy  to  which  the 
bankrupt  would  be  entitled  under  the  contract,  and  it 
continues  such  till  after  he  obtains  his  certificate,  the 
^e  Trustee  assignees  have  no  right  The  trust  fund  belongs  to  the 
husband  and  wife,  on  the  trusts  of  the  settlement. 
Direct  the  dividends  to  be  paid  to  the  husband,  with 
liberty  to  apply.  No  costs  to  the  assignees.  The  trus- 
tee to  have  his  costs,  including  the  costs  of  paying  in 
the  money,  subject,  however,  to  a  question  as  to  the 
part  of  the  fund  stated  to  be  erroneously  paid  in,  and  as 
to  which,  if  not  agreed  upon,  the  Court  will  direct  an 
inquiry. 


1856. 

Jan.  15. 

A  Defendant, 
havinff  been 
servea  with 
mbjoanOf  died 
before  ap- 

Sarance. 
eld,  that  the 
■uit  could  not 
be  revived 
against  his 
heir,  but  that 
the  remedy 
againat  him^  if 
any,  was  by 
original  biJL 

Aauit 
which  has 
been  abated 
for  more  than 
twenty  years 
cannot  be  re- 
tired. 


BLAND  t;.  DAVISON. 

rpHIS  was  a  demurrer  to  a  bill  of  revivor,  filed  in 
December^  1855,  which  stated,  that  in  August^ 
1831,  Sir  John  Bland  had  instituted  a  suit  against 
Thomas  Davison,  to  recover  possession  of  the  manor, 
&c.,  of  KippaXf  and  the  family  pictures,  &c.  The  bill 
alleged,  that  Thomas  Davison  was  served  with  a  sub^ 
pcma,  but  never  put  in  any  answer.  It  did  not  allege 
that  he  had  ever  appeared. 

It  alleged,  that  Sir  John  Bland  died  on  the  17th  of 
March,  1835,  leaving  the  present  Plaintifi*  his  heir  at 
law,  and  that  Thomas  Davison  died  in  1847,  leaving 
the  present  Defendant  his  heir. 

The  bill  simply  prayed,  that  the  suit  might  stand 
revived  against  the  Defendant. 

To  this  bill  the  Defendant  filed  a  general  demurrer. 

Mr. 
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Mr.  It.  Palmer  and  Mr.  Wickens^  in  support  of  the 
demurrer.  First,  on  the  face  of  the  bill,  it  is  not  shewn 
that  the  Plaintiff  has  any  title  (a) ;  secondly,  if  he  has 
any,  a  bill  of  revivor  is  not  the  proper  means  of  assert- 
ing it,  the  original  Defendant  not  having  appeared  {b) ; 
thirdly,  a  bill  of  revivor,  filed  more  than  twenty  years 
after  the  abatement,  is  too  late,  and  cannot  be  sup^ 
ported  (c). 


1856. 


Mr.  BUton  contri^  The  title  is  the  derivative  title  of 
the  Plaintiff  to  the  original  bill,  and  need  not  be  set  out ; 
the  bill  is  regular  in  practice,  and  the  lapse  of  time  does 
not  apply  to  a  proceeding  pending  in  Court. 

Tie  Master  of  the  Rolls. 

I  am  of  opinion,  that  if  there  were  any  equity,  it 
could  only  be  asserted  by  original  bill,  and  that  a  bill 
of  revivor  will  not  lie. 

After  this  length  of  time,  and  after  all  parties  are  dead, 
a  revivor  cannot  be  allowed.  According  to  the  argument 
of  the  Plaintiff,  a  suit  might  be  revived  100  years  aft^r 
the  abatement,  in  defiance  of  the  rule  which  the  Court 
has  adopted  in  analogy  to  the  rules  of  law  {d). 

The  original  bill  itself,  as  stated  here,  shews  no  equity, 
it  merely  shews  a  case  for  an  action  at  law. 

The  demurrer  must  be  allowed. 


(a)  See  Vigert  v.  LoriAudUy^ 
9  Sim.  72;  Grijgith  v.  RUhtiU, 
3  Harty  476  and  49th  General 
Order,  26  Aug,  1841;  Ordina 
Can,  p.  178. 

(6)  See  Aibee  ▼.  Shipley,  6 
Madd,  296;  Crowfoot  v.  Mawkrf 
9  Sim.  396;  Hardy  v.  Hull,  14 
Sim.  21. 


(c)  See  MitfbnTs  Plead.  290, 
4/A  ed.;  HolUngthead'i  Gate,  1 
P.  Wmt.  742;  Earl  of  Egre- 
mont  v.  Hamilton,  1  Ball.  Sf  B, 
516 ;  Perty  v.  JenkinM,  1  My  I,  if 
Cr.  118 ;  Uiggim  v.  Shaw,  2  Dr. 
*  W.  356. 

(d)  Hovenden  v.  Lord  Annesley, 
2  &A.  ^  Lef.  632. 
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In  re  HULL'S  EsUte. 

Bequctcco  rilUE  testator,  Samud  HuU^  bequeathed  a  anm  of 
^JjJ^JelSrft  2,600/.  stock  to  his  wife  for  life,  and  proceeded 

to  all  testator's  thus : — *^  and  after  her  decease,  I  give  untOt/bAn  Knight^ 
DiwMTiliDgat  ^'^  executors,  fcc,  upon  trust,  all  that  principal  sum  of 
die  death  of  2,600/.,  equally  to  be  divided  amongst  aU  my  nepkewt 
Damelj,  all  ond  nieces  then  living,  namely^  all  the  legitimate  children 
rf^^  brotto  ^^  ""y  brother  Stephen  Hull,  and  the  legitimate  children 
8.  H.,  &&  of  my  sister  Jane  Bawcoet,  and  also  all  the  nephews 
p^]^  and  nieces  of  my  said  wife  Elizabetk  BvU,  namely,  the 
bat  not  the  legitimate  children  of  my  sister  Eleanor  Tucker,  and 
brothen  and  ^®  legitimate  children  of  my  brother  William  Howes, 
•isten,  andez-  ^^nj  ^hg  ledtimate  children  of  my  brother  Jfremv  jEToiot^ 

cepting'one  of  °    ,  .  . 

his  nieces  by  and  of  my  sister  Ann  Wolverton  (my  niece,  the  widow 

^vine  her  a  ^^  ^^  '®^®  nephew  Thomas  Parry,  excepted),  share  and 

legacy]:      ^  share   alike."     He  then  gave  the  widow  of  Tliomas 

was  not  a  gift  P^Try  60/.,  and  appointed  his  wife  and  John  Knight 

to  a  class  con-  executrix  and  executor, 
sutmg  of  all 
the  testator's 

nephews  and        fj^^  ^jj^  testator's  death  and  in  1843,  2,600/.  stock 

nieces,  but  '     ' 

to  the  chil-  were  set  apart  and  appropriated  by  Mrs.  Hull  to  answer 
th^Trotheri  ^^®  ^^g^^y  of  that  amount,  and  on  the  death  of  Mrs.  Hull 

and  sisters        in  May,  1864,  her  executors  paid  it  into  Court,  under 

who  were 

specifically  ^^^  provisions  of  the  Trustee  Relief  Act  (10  &  II  Vict. 
n*a«d-  c.  96). 

In  May,  1866,  some  of  the  parties  claiming  to  be 
entitled  to  the  fund  presented  a  petition,  praying  an 
inquiry  as  to  the  persons  entitled  to  a  share  of  the  fund 
and  distribution  thereof  accordingly ;  and  mJune,  1866, 
an  order  was  made  directing  inquiries. 

The 
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The  Chief  Clerk  certified  who  were  the  children  of  the        1865. 
persons  named.     He  found  that  the  testator  had  a      ^••^v-^^ 
second  sister,  PmctZZa,  who  had  a  son,  Henry  Parry,       Hull'i 
lifing  at  the  death  of  Mrs.  Hull;  that  Mrs.  Hull  had,       ^'*^«- 
besides  those  named  in  the  will,  another  brother,  James, 
and  another  sister,  Mary  Wolverton,  who  died  leaving 
one  child,  namely,  Sarah  Eccles  Viner. 

The  questions  upon  the  construction  of  the  will  were, 
first,  whether  the  objects  of  the  testator's  bounty  took 
per  stirpes  or  per  capita,  which  point  was  not  pressed ; 
and,  secondly,  whether  the  general  class  was  cut  down 
by  the  particular  description,  enumerating  some  but 
omitting  several. 

Mr.  JEHunn,  for  the  Petitioners,  contended  for  the 
limited  construction. 

Mr.  Brooksbank,  for  parties  in  the  same  interest. 

Mn  Selwyn,  for  Mrs.  Viner.  The  testator  named 
Ann  Wolverton  in  his  will,  but  it  is  submitted  he  meant 
Mary  ;  but,  independently  of  that,  Mrs.  Viner  is  entitled 
to  a  share  of  this  fund  on  the  general  ground,  that 
where  there  is  a  gift  to  a  class,  and  then  particular 
individuals  of  the  class  are  named,  who  do  not  compose 
all  the  class,  still  the  whole  class  are  nevertheless  in* 
eluded;  Yeats  v.  YeeUsifl).  Some  of  the  class  here  are  not 
named,  but  that  does  not  exclude  them ;  for  if  parties  not 
named  were  excluded,  it  would  have  been  unnecessary  to 
except  one  of  the  nieces,  which  the  testator  does.  Mrs. 
Viner  is  accordingly  entitled  to  a  share  as  one  of  a 

general 

(a)  16  Beav.  170. 
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1855.  general  class.  Humphreys  v,  Humphreys  (a).  In  that 
case  the  testator  gave  the  residue  among  his  seven 
children,  naming  only  six,  and  yet  they  all  took.  \^The 
Mastbr  of  the  Rolls.  Yes ;  and  if  in  this  case  the 
testator  had  mentioned  the  number  of  the  entire  class, 
and  had  then  only  named  some  of  them,  the  result 
would  be  the  same  as  there.  The  exception  which  he 
makes  is  the  only  thing  in  your  favour.] 

Mr.  Blackmaref  for  Henry  Parry,  in  the  same  inte- 
rest as  Mrs.  Vifier. 

Mr.  Jolliffe,  for  the  executors  of  Mrs.  Hull,  referred 
to  Morrison  v.  Martin  (£). 

The  Master  of  the  Rolls  reserved  judgment. 


The  Mastbr  of  the  Rolls. 

The  question  on  this  petition  is,  who  are  included  in 
the  bequest  contained  in  the  testator's  will,  which  is  in 
these  words : — [His  Honor  stated  the  terms  of  the  giftJ] 
It  appears  that,  besides  the  persons  so  mentioned,  the 
testator  had  a  sister,  Priscilla,  not  mentioned  in  the 
will,  who  left  a  son,  now  living,  Henry  Parry,  and  the 
testator's  wife  had  also  a  sister,  Mary  Wolverton,  who 
had  left  one  child  surviving  her,  while  Ann  Wolverton, 
the  testator's  sister,  left  none.  It  is  contended,  that  the 
general  gift  **  to  all  my  nephews  and  nieces"  must  ex- 
tend to  ail  the  nephews  and  nieces  of  the  testator  and 
of  his  wife,  and  that  it  is  not  cut  down  by  the  specific 
enumeration.  I  am  of  opinion  that  the  cases  referred 
to  do  not  apply  to  this  case.    No  doubt,  when  a  testator 

clearly 

(a)  2  Cot,  185.  (6)  5  Hare,  507. 
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clearly  designates  a  class  to  take,  any  error  he  may  '  1856. 
make  in  the  number  of  the  persons  comprised  in  the 
class  is  immaterial,  and  the  Court  will  set  it  right. 
There  are  several  cases,  all  of  which  establish  that  pro- 
position; Tomkins  v.  Tomkins^a);  Oancy  v.  HiU 
beTt(b)\  Morrison  ▼•  Martin(c\  In  the  last  case,  a 
testator  gave  100/.  to  each  of  the  two  children  of  his 
two  nephews;  one  had  three  and  the  other  two,  and 
the  Court  held,  that  each  took  100/.,  and  that  in  fact 
500iL  was  given,  and  not  200/.  The  bequest  would 
have  failed  for  uncertainty  unless  the  whole  class  were 
included,  for  otherwise  no  one  could  ascertain  which  of 
the  five  were  included.  I  proceeded  on  that  ground  in 
YtaU  V.  Yeats{d). 

That  principle,  however,  does  not  apply,  when  the 
testator  has  himself  distinctly  designated  and  specified 
who  are  the  persons  to  take.  I  know  no  cases  which 
have  extended  such  a  clause,  so  as  to  include  persons 
whom  the  testator  has  not  included.  [His  Honor  next 
alluded  to  Humphreys  v.  Humphreys  («)•] 

I  think  that  the  testator  has  himself  here  specified  of 
whom  the  class  is  to  consist,  and  that  I  cannot  enlarge 
it.  He  has  done  so  by  the  word  *'  namely"  in  both 
cases,  giving  a  distinct  meaning  to  the  class  he  meant' 
to  specify.  This  distinguishes  the  present  from  the  other 
cases,  and  makes  it  a  legacy  only  to  the  families  he  has 
enumerated.  It  may  be,  that  for  some  reason  I  cannot 
ascertain,  he  did  not  consider  the  others  to  be  his  nephews 
and  nieces,  or  he  might  not  have  been  in  the  habit  of 
including  the  other  persons  under  that  designation,  but 
I   cannot  allow   extrinsic  evidence  to  be  adduced  in 

support 

(a)  Cited  in  2    Ket.  fen.  564  (c)  5  Hare,  507. 

and  3  Atk.  257.  (d)  16  Beav.  170. 

(6)  19  Vet.  125.  (e)  2  Cox,  185. 
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1856.  support  of  either  proposition;   yet  this,  if  adduced, 

^'^y^^  might  shew  what  the  testator  intended  :  he  has  himself 

Hull's  ^^^^  stated  of  what  the  class  is  to  consist,  and  I  am  of 

Estate.  opinion  that  I  cannot  enlarge  it. 

The  argument,  that  it  was  unnecessary  to  make  the 
exception  of  the  widow  of  Philip  Parry ^  which,  as  it 
is  justly  contended,  is  an  unnecessary  exception,  in  the 
view  I  take  of  this  case,  does  not  appear  to  me  to  be 
sufficient  to  control  the  rest  of  the  construction ;  and  it 
is  to  be  observed  that  he  excepts  her  for  the  purpose  of 
giving  her  a  legacy. 

I  am  of  opinion  that  only  the  persons  enumerated  in 
this  will  can  take,  and  will  so  declare  accordingly. 


^®^^-  .  LYNE  V.  LYNE. 

March  15, 17. 

In  a  fuit  for       J^LIZABETH  L  YNE  and  Mary  Reeve  were  seised 

partition,  the     J-^       c  *  ^  a     •  •      x» 

Plaintiff  ^^  some  property,  as  tenants  m  common  in  fee. 

claimed  as        Elizabeth  Lyne  died  in  1834,  having  devised  her  moiety 

heir  of  a  de-  ... 

ceased  tenant    to  Mary  Reeve  for  life,  with  remainder  to  Edmund 

ThrOeTendant  ^^^^^^  ^V^^'  ^^'^V  ^^^^^  ^^^^  *»  ^837,  intestate  as 
ignored  the       to   her  real  estate,   and   thereupon  Edmund  Ormond 

as^eir  and  at  ^V^^  ^'^^^  possession  of  the  whole  of  the  property,  as  to 
the  original  one  moiety  under  the  will  of  Elizabeth  Lyne^  and  as  to 
inquiry'as  to  ^^  other  as  heir  of  Mary  Reeve,  He  married  the  De- 
j^*^*fj^"      fendant  Mary  Lyne  in  1844,  and,  on  that  occasion,  he 

oirecceQ, 

which  was  settled 

found  in 

favour  of  the  PlaintiflT.    Held,  that  the  Defendant  was  not  liable  to  pay  the  costs  of  the 

inquiry,  except  so  far  as  they  might  have  been  increased  by  independent  evidence 

adduced  by  tne  Defendant,  in  opposition  to  the  Plaintiff's  title. 

On  the  cause  comine  on  for  further  consideration,  the  Defendant,  who  was  entitled 
to  a  moiety,  insisted  that  she  was  purchaser  for  valuable  consideration  of  the  other 
moiety.  Held,  that  althoueh  no  such  point  had  been  raised  by  her  answer,  she 
■till  entitled  to  make  it  available,  and  an  inquiry  was  directed. 
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settled  thig  property  on  her  for  life,  and  he  died  in        1856. 
1851. 

The  Plaintiff;  in  1854,  filed  this  bill,  alleging  that  he 
was  the  heir  of  Mary  Reeve,  and  that  Edmund  Ormond 
Lyne  was  illegitimate,  and  praying  a  partition  of  the 
property. 

In  her  answer,  Mary  Lyne  stated,  that  she  could  not 
say  whether  Mary  Reeve  did  or  did  not  leave  the  Plain- 
tiff her  heir  at  law,  but  that  she  had  been  informed  and 
believed,  that  no  registry  could  be  found  of  the  mar- 
riage of  her  grandfather. 

She  submitted  that  Edmund  Ormond  Lyne^  on  the 
decease  of  Mary  Reeve,  became  entitled,  not  only  under 
and  by  virtue  of  the  will  of  the  said  Elizabeth  Lyne, 
to  one  equal  undivided  moiety  of  the  real  estate,  but 
also  as  heir  of  the  said  Mary  Reeve  to  the  other  moiety 
thereof. 

At  the  hearing,  in  July,  1855,  an  inquiry  was  directed 
as  to  who  was  the  heir  at  law  of  Mary  Reeve  at  her 
death,  and  it  was  found  in  favour  of  the  Plaintiff. 
Upon  the  case  coming  on  for  further  consideration,  the 
Defendant  Mary  Lyne  insisted,  that  under  the  marriage 
settlement,  she  was  a  purchaser  for  valuable  consideration 
without  notice.  She  had,  however,  raised  no  such  point 
by  her  answer. 

Mr.  Follett  and  Mr.  TT.  W.  Cooper,  for  the  Plaintiff, 
insisted,  that  the  Defendant  Mary  Lyne  ought  to  pay 
the  costs  of  the  inquiry,  in  which  she  had  been  unsuc- 
cessful. 


Hill 
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1856.  Hill  V.  Fulbrook{a)f  and  Morris  y.  Iimmin8(fi)j 

were  cited. 


Mr.  Lloyd  and  Mr.  Woodroffe^  for  Mary  Lyne^  ar- 
gued|  that  it  was  necessary  for  the  Plaintiff  to  make  out 
bis  titlei  and  pay  his  own  costs  up  to  the  hearing ;  and  se- 
condly,  that  the  Defendant,  in  such  a  suit  as  the  present, 
was  entitled,  even  now,  to  insist  on  any  title  she  might 
have  to  the  estate. 

Mr.  72.  Palmer  and  Mr.  Chraham  Hastings^  for  the 
executors  of  Edmund  Ormond  Lyne. 

Mr.  Follettf  in  reply. 

The  point  of  purchaser  for  valuable  consideration 
without  notice  is  not  raised  by  the  answer,  and  it  cannot 
now  be  insisted  on,  having  been  passed  over ;  secondly, 
it  is  an  essential  point  to  prove  there  was  no  notice. 

The  Masteb  of  the  Rolls.  I  will  not  finally  dispose  of 
this  matter,  but  I  have  one  or  two  observations  to  make 
respecting  the  decree  to  be  made  in  this  case.  In  the 
first  place,  I  do  not  think  that  Mary  Lyne  ought  to  pay 
the  costs  of  the  Plaintiff  of  making  out  his  title,  for  that 
was  necessary,  in  any  event,  in  a  case  of  partition ;  but, 
I  think,  that,  so  far  as  the  costs  may  have  been  increased 
by  any  act  which  she  has  done  to  dispute  the  Plain- 
tiff*s  title,  she  ought  to  pay  them.  If  she  has  brought 
forward  substantive  evidence  to  disprove  the  Plaintiff's 
title,  then,  I  think,  that  having  failed,  she  ought  to  bear 
the  costs  of  that  evidence ;  but  I  do  not  consider  that 
the  mere  cross  examination  of  the  Plaintiff's  witnesses 
would  come  within  that  rule. 

In 

(a)  Jacob,  574.  (6)  1  Beav.  411. 
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Id  other  respects  there  will,  at  air  events,  be  the       1856. 
usual  partition  decree,  whether  it  will  be  of  the  rever- 
sion or  of  the  whole  must  depend  upon  this : — whether 
I  direct  an  inquiry  as  to  Mary  Lyne^  being  a  purchaser        Ltnb. 
for  value  without  notice. 


Ltnb 


My  strong  impression  is  (notwithstanding  great  kiches), 
that  I  ought  not  to  preclude  her  from  so  doing.  I  will 
read  the  bill  and  answer  before  I  finally  dispose  of  the 
case.  If  I  should  allow  her  to  prove  that  she  is  a  pur- 
chaser for  value  without  notice,  then  I  am  disposed 
to  think,  that  I  must  throw  the  costs  of  that  inquiry 
upon  her,  and  that  I  must  require,  either  an  affidavit 
from  her  that  she  had  no  notice  at  all,  or  if  the  Plain- 
tiff requires  it,  that  she  should  present  a  petition  and 
verify  it  by  affidavit. 

The  Master  of  the  Rolls.  March  17. 

I  must  give  an  opportunity  to  the  widow  to  prove,  if 
she  thinks  fit,  that  she  is  a  purchaser  for  valuable  con- 
sideration without  notice. 

I  am  desirous  to  do  that  in  the  least  expensive  man- 
ner possible,  and  perhaps  the  better  mode  will  be,  to 
furnish  me  with  the  evidence,  instead  of  directing  an 
inquiry  or  of  putting  the  widow  to  present  a  petition. 
Of  course  the  first  step  in  the  evidence  will  be  for  the 
widow  to  deny,  positively,  any  notice  whatever,  with 
relation  to  the  matter. 

The  form  of  inquiry  will  be  this: — Inquire  whether 
at  the  date  of  the  indenture  of  settlement  of  the  17th 
day  of  July,  1844,  Mary  Lyne  had  notice  that  Edmund 
Ormond  Lyne  took  the  property  in  question,  as  heir  at 

VOL.  XXI.  T  law 
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1856.       l<tw  of  Mary  Meeve,  and  also  that  the  said  Edmund 
Ormond  Lyne  was  illegitimate. 

If  she  had  notice  of  those  two  facts  then,  that  would 
be  notice  of  the  infirmity  of  the  title,  and  will  prevent 
her  from  being  a  purchaser  for  valuable  consideration 
without  notice. 


HANBURY  V.  TYRELL. 

leh.  14, 15. 

A  father  who    T^^  ^  settlement  made  in  November ^  1814|  a  term  was 

had  a  power  XJ  limited,  in  trust  to  raise,  in  the  events  which  hap- 
to  appoint  to  '  '  *^ 

hit  children  pened,  20,000/.  for  the  younger  children  of  Peter  Wright 
horn  iii*hf""*  ^"^  ^^^^^  "issue  born  in  the  lifetime  of  Peter  Wright, 
life,  appointed   as  Peter  Wright  should  appoint,  and  in  default  between 

5,000/.  to  his     ,.       ... ,         ^,         ,       ,,  . 

daughter  0.,  "IS  children  who  should  attain  twenty-one  or  marry 
who,  on  the      ^j^  consent."    The  deed  contained  a  hotchpot  clause. 

next  day,  ^ 

settled  it  on 

herself,  her  Peter   Wright  died  in  1851,  he  had  four  younger 

husband  and        i -ij  •        -ni*      »     ?     rr       •       r\i         •  i    -mr 

her  children      children,  viz.,  ±,tizaoeth,  Harriet,  Olympia  and  Mary. 
generally. 

f  deeriSiij  P^^^  Wright,  by  deed  poll,  dated  the  22nd  of  Feb- 
the  appoint-      ruary,  1836,  appointed  6,000/.  to  his  daughter  Olympia 

ment  of  5,000/.    •-,•«,  .  ,  • 

to  O..  for  her    Hanbury,  for  her  separate  use,  with  power  to  appoint 

^?h"Lwerto  '^'    ^"  ^^  "^*^  ^*y  ^^^^  ^'^'^  February)  she  appointed 

appoint  it,  1,000/.  to  her  husband,  and  on  the  day  following  (24th 

piinufd^'*^  February)  she  appointed  4,000/.  to  trustees,  upon  trust, 

another  fund  during  her  marriage,  to  pay  her  100/.  a  year,  for  her 

children,"  separate  use,  without  power  of  anticipation,  and  subject 

"  "P®"  '^*  ,  thereto,  upon  trust  for  her  husband  and  herself  succes- 

trusts  and  sub-  ^  . 

ject  to  the  sively 

same  pro- 
visions as  are  hereinbefore  declared  of  and  concerning  the  trnn  of  5,000/.  htrtinbefore 
appointed  unto  and  for  the  benefit  of  0.,  or  as  near  thereto  as  circumstances  will 
admit."     Held,  that  O.  took  the  second  fund  for  her  separate  use,  with  powar  to 
appoint  it,  and  that  the  children  took  nothing. 

Under  a  power  to  appoint  a  sum  of  money  to  a  daughter,  an  appointment  to  her 
hatband  ia  invalid,  temUe. 
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sively  for  life,  and  after  the  death  of  the  sarvivor,  upon        1856. 

certain  trusts  for  their  children.  v-»^-^^/ 

Hanburt 

V. 

Peter  Wright  also  made  appointments  of  6,000/.  each      Ttrbll, 
to  his  two  daughters,  Elizabeth  and  Harriett. 

Peter  Wrighty  by  deed  poll,  dated  the  22nd  of  iVbrcm- 
her^  1842,  (after  reciting  that  he  had,  by  certain  deeds, 
appointed  6,000/.  each  to  his  daughters,  Elizabeth  and 
Harnett f ''  and  also  the  sum  of  6,000/.  in  favour  of  his 
daughter  Olympia  Hanbury^^)  appointed  the  remain- 
ing 5,000/.  upon  trust  for  his  daughter  JMary  for  life, 
and  after  her  decease  he  appointed  one-third  of  that 
fund  to  his  daughter  Elizabeth^  for  her  absolute  use 
and  benefit,  one  other  third  to  his  daughter  Harriett 
and  the  remaining  third  thereof  unto  ^'  Olympia^  the 
wife  of  Richard  Hanbury^  and  her  children^  upon  the 
trusts  and  subject  to  the  same  provisions  as  are  herein^ 
before  declared  of  and  concerning  the  said  sum  of  5,000/. 
hereinbefore  appointed  unto  or  for  the  benefit  of  the 
said  Olympia,  the  wife  of  Richard  Hanbufy,  or  as 
near  thereto  as  the  nature  of  circumstances  will  admit." 

The  daughter  Mary  died  in  1864,  without  having 
been  married,  and  Olympia  Hanbury  and  her  com- 
mittee, by  this  bill,  now  claimed  to  be  entitled,  abso- 
lutely, to  the  one-third  of  the  6,000/.  appointed  by  the 
deed  of  1842. 

Mr.  iZ.  Palmer  and  Mr.  Elderton  for  Olympia 
Hanbury.  In  order  to  give  effect  to  the  deed  of  1842 
the  words  "her  children"  must  be  rejected ;  the  "trusts"  ' 
and  "provisions  hereinbefore  declared"  must  refer  to 
those  contained  in  the  deed  of  the  22nd  of  February^ 
1836,  by  which  the  5,000/.  was  appointed  to  Olympia  for 
her  separate  use,  with  a  power  of  appointment  of  it« 

Y  2  Her 
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Her  father  was  no  party  to  the  subsequent  deeds  of  the 
23rd  and  24th  of  February^  and  he  had  no  power  to 
appoint  to  her  husband,  or  to  any  of  her  children,  except 
those  born  in  his  lifetime,  and  therefore  any  appoint- 
ment to  Mr.  Hanbury  or  to  the  children,  generally, 
would  be  Yoid.  If  the  sentence  stopped  at  the  word 
"children"  the  mother  and  children  would  take  as 
joint-tenants,  but  then,  again,  the  appointment  would 
be  Yoid.  The  words  of  reference  control  the  words  of 
description,  and  to  effect  the  intention  the  words  "  and 
her  children"  must  be  rejected,  and  then  Olympia  will 
take  absolutely. 


Mr.  Roupell  and  Mr.  Joshua  Williams,  for  the  trus- 
tees. 

Mr.  C.  Locock  Webb,  for  a  child  of  the  Plaintiff  and  for 
a  trustee  of  the  deed  of  24th  February,  1836.  Effect 
must  be  given  to  the  expression  ''  and  her  children ;" 
they  cannot  be  struck  out  of  the  instrument  Either 
the  sentence  "  upon  the  trusts"  must  be  disregarded  or 
it  must  be  read  with  reference  to  the  deed  of  the  24th 
of  February,  1836.  In  the  first  case,  the  children  will 
take  with  the  mother,  as  joint-tenants,  and,  in  the 
second,  they  will  be  entitled  in  remainder.  He  cited, 
as  to  the  admissibility  of  extrinsic  evidence,  Colpays  v. 
Colpoys  (a) ;  Smith  v.  JDoe  d.  Earl  of  Jersey  {b) ;  and, 
as  to  the  ambiguity,  Langston  v.  Langston  (c). 

Mr.  Forsier,  for  two  other  children  of  the  Plaintiff. 
The  three  deeds  of  the  22nd  23rd  and  24th  of  Feb- 
ruary, 1836,  were  parts  of  one  and  the  same  transaction, 
and  must,  in  substance,  be  regarded  as  contempora- 
neous. 


(a)  Jacob,  451. 

(6)  2  Brod.  ^  B.  553. 


(c)  2  CI.  *  Fin.  194. 
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neous.  The  father  refers  to  the  trusts  declared  by 
these  deeds,  and  he  evidently  intends  that  they  shall 
govern  the  devolution  of  the  one-third  of  the  6,000/. 
appointed  by  him  in  1842.  The  appointment  to  the 
husband  is  valid,  for  it*  gives  him  no  more  than  he 
would  be  entitled  under  his  marital  right;  Hewitt  v. 
2>acr«(<i);  JBristow  v.  Warde{b).  Nor  is  the  gift  to 
the  children  invalid,  though  it  is  not  restricted  to  those 
bom  in  the  life  of  Peter  Wright ;  to  provide  against 
any  such  difficulty,  the  appointor  says,  '^or  as  near 
thereto  as  the  nature  of  the  circumstances  will  admit." 
The  Court,  therefore,  in  directing  the  performance  of  the 
trust,  has  power  to  modify  the  expressions,  and  limit 
the  operation  of  the  appointment  to  that  class  of  chil- 
dren which  come  within  the  terms  of  the  power,  so  as 
to  make  it  valid.  At  all  events,  the  appointment  is  only 
void  for  the  excess ;  Crompe  v.  Barrow  (c). 

There  are  two  alternatives,  either  to  leave  out  the 
word  '^hereinbefore,"  and  then  the  sentence  will  run 
thus:  to  Olympia  and  her  children,  upon  the  trusts 
declared  of  the  sum  of  5,000/.,  or  as  near  thereto,  &c., 
that  is,  ''upon  the  subsisting  trusts;"  or  there  is  an 
executory  trust  for  Olympia  and  her  children,  giving  her 
a  life  estate  with  remainder  to  her  children ;  Morse  v. 
Morse  (d) ;  Crockett  v.  Crockett  (e) ;  Cator  v.  Cator  (/). 
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1856. 

Hamburt 

V. 

Ttrbll. 


TAe  Master  of  the  Rolls. 

I  have  had  an  opportunity  of  looking  at  this  deed 
since  the  case  was  ai^ued  yesterday.  It  undoubtedly 
appears  to  be  very  informal,  and  I  can  see  no  other 
means  of  construing  it,  where  there  is  a  contradiction 

between 


(a)  2  Keen,  622. 
(6)  2  Va.jun,  336. 
(c)  4  Vet.  681. 


(d)  2  Sim.  485. 

(e)  2  PhilL  553. 
(/)  14  Beat.  463. 


Feb.  15. 


V. 
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between  the  two  branches  of  the  sentence,  than  by 
giving  effect  to  that,  which  is  the  most  obvious  meaning 
of  the  appointor,  and  which  alone  can  make  the  deed 
operative.  He  directs  one-third  share  shall  go  *'  unto 
Olympic^  the  wife  of  Richard  Hanbury,  and  her  chil- 
dren, upon  the  trusts  and  subject  to  the  same  provisions 
as  are  hereinbefore  declared  of  and  concerning  the  said 
sum  of  5,000/.  thereinbefore  appointed,  unto  and  for 
the  benefit  of  Olympian  the  wife  of  Richard  Hanbury, 
or  as  near  thereto  as  the  circumstances  will  admit/' 
As  was  very  justly  observed,  on  referring  to  the  previous 
parts  of  the  deed,  there  are  no  ''  provisions  declared  of 
and  concerning  the  sum  of  5,000/."  And  although  this 
deed  also  says,  '*  thereinbefore  appointed  unto  and  for 
the  benefit"  of  Olympia  Hanbury,  there  is  no  5,000/. 
appointed  by  this  deed,  and  if  you  take  the  words  lite- 
rally, it  is  obvious,  that  it  cannot  be  so  treated.  There- 
fore, all  I  can  do,  is  this : — I  must,  in  this  sentence, 
'' hereinbefore  declared  of  and  concerning  the  sum  of 
6,000/.  hereinbefore  appointed,"  put  in  the  words  ''stated 
or  mentioned  to  have  been,"  and  read  it,  hereinbefore 
*'  stated*'  or  "  mentioned"  to  have  been  declared  of  and 
concerning  the  sum  of  5,000/.,  hereinbefore  mentioned 
or  recited  to  have  been  appointed  unto  Olympia  the  wife 
of  Richard  Hanbury,  On  referring  to  the  previous  part 
of  the  deed,  I  do  find  a  recital,  in  which  he  says,  that 
he  had  by  a  deed  or  instrument,  appointed  5,000/.  to  the 
wife  of  Mr.  Hanbury.  Then  upon  referring  to  the  deed 
by  which  he  did  so  appoint  it,  I  find  he  appointed  that 
sum  to  her  for  her  separate  use,  she  being  then  a  married 
woman,  with  a  power  of  disposing  of  it  by  deed  or  will. 


Now,  it  is  no  great  strain  or  latitude  of  construction, 
instead  of  "  hereinbefore  declared"  and  "  hereinbefore 
appointed,"  which,  taken  literally,  have  no  meaning,  to 
say,  **  hereinbefore  recited  to  have  been  declared,"  or 

*'  hereinbefore 
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''hereinbefore  recited  to  have  been  appointed/'  \vhich        1856. 
woald  make  the  thing  plain.     I  find  a  distinct  reference 
to  a  deed,  which  does  give  6,000/.  to  the  Plaintiff  on 
certain  trasts,  which  trusts  are  for  her  separate  use, 
with  a  power  to  dispose  of  it  by  deed  or  will. 

But  this,  undoubtedly,  is  inconsistent  with  the  word 
''  children/'  because  that  deed  does  not  give  any 
benefit  to  her  children.  What  am  I  to  do  with  this 
word  ?  It  is  contended,  that  I  am  to  say,  the  intro- 
duction of  the  word  ''children/'  must  mean  this :  upon 
the  same  trusts  and  subject  to  the  same  provisions,  not 
as  hereinbefore  declared  of  and  concerning  the  sum  of 
6,000/.,  or  recited  to  have  been  declared,  that  is,  not  to 
the  same  trusts  as  were  appointed  by  the  settlor,  which 
are  for  the  benefit  of  Olympia  Hanbury,  but  upon  the 
trusts  subsequently  declared  by  herself,  not  of  the  6,000/., 
bat  of  part  of  it,  for  the  benefit  of  herself,  her  husband 
and  children.  It  is  quite  clear,  that  that  would  be  void, 
because  the  husband  was  certainly  no  object  of  the 
power,  and  certainly  the  children  who  might  be  born 
after  the  death  of  Peter  Wright  were  no  objects  of  the 
power,  and  they  not  being  objects  of  the  power,  she 
could  not  appoint  to  them.  If  I  treat  this  as  a  mere 
appointment  under  the  deed  to  the  wife  of  Richard 
Hcmbury  and  her  children,  I  must  strike  out  all  the 
subsequent  words  of  the  same  trust,  which  will  be 
much  stronger  than  to  strike  out  the  words  "  her  chil- 
dren," for,  having  done  the  former,  I  make  the  appoint- 
ment in  part  void,  because  it  includes  persons  not 
objects  of  the  power.  The  deed  was  prepared  either 
with  great  haste  or  great  negligence,  and  the  only 
intelligible  construction  is  to  say :  that  this  one-third 
is  given  to  Olympia^  upon  the  same  trusts  and  sub- 
ject to  the  same  provisions,  as  are  contained  in  the 
deed  by  which  Peter  Wright  appointed  the  6,000/«  for 

the 
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1856.  the  benefit  of  Mrs.  Hanbury.  That  is  the  real  meaning 
of  it,  and  on  referring  to  that  deed,  you  find  that  it  is 
given  to  her  for  her  separate  use,  with  a  power  to  dispose 
of  it  by  deed  or  will,  and  in  my  opinion,  that  is  the  tnie' 
construction  of  this  settlement,  and  I  will  make  a  de- 
claration to  that  effect. 


WESTCAR  r.  WESTCAR. 

Jon,  15|  16* 

Construction  fTlHE  testator,  by  his  will,  made  in  1832,  bequeathed 
ing aconttn-  ~  ^^^  personal  estates  to  trustees,  on  trust,  to  pay 

gency,  to  the  his  nephew,  Henry  Westcar,  an  annuity  of  1 ,000/.  a  year 
time  being  en-  for  life,  and,  subject  thereto,  in  trust  for  the  eldest  or  only 
dSte  ^  '"""^  ^^^  ^^  ^^^^  Westcar,  who  should  be  living  at  his  decease 
tancy.  and  who  should  then  have  attained  the  age  of  twenty- 

peraonarpro-  ^"^  y^^^y  ^tnd  for  his  executors,  administrators  and  as- 
perty  were  signs  absolutely ;  and  if  no  son  of  the  testator's*  said 
eldest  son  of  nephew,  living  at  the  period  aforesaid,  should  then  have 
^.  who  should  attained  the  age  of  twenty-one  years,  then  upon  trust 
decease  and  for  such  son  of  the  Defendant,  Henry  Westcar,  living 
one!"  TbTm-  ^^  aforesaid  as  should  first  or  alone  attain  the  age  of 
come,  after  twenty-one  years,  and  for  his  executors,  administrators 
years^iccumu-  ^"^  assigns  absolutely ;  and  if  there  should  be  no  son 
lation,  was       Qf  i\^q  g^id  Henry  Westcar  who  should  become  abso- 

given  **  to  the  " 

penon  for  the  lutely  entitled  to  the  said  trust  funds,  under  the  trusts 
tid(^  inim *"'  thereinbefore  declared  thereof,  then  upon  the  trusts 
mediate  ez-      therein  mentioned. 

pectancy'*  to 

the  property.  The 

At  the  end  of 

twenty-one  years,  A,  was  living  and  had  children,  who  were  all  minors.     Held,  that 

the  eldest  minor  was  entitled  to  the  income  until  A,*»  death. 

Personal  estate  was  given  upon  a  contingency,  and  the  *'  income"  was  to  accumu- 
late in  the  meanwhile  as  long  as  lawful.  There  was  a  proviso,  that  subject  thereto,  the 
"  income"  was  to  be  paid  to  the  person  "  entitled  in  immediate  expectancy."  The 
rents  of  the  real  estate  were  then  given  upon  the  same  truste  as  had  been  declared 
concerning  the  "•  residuary  personal  estete,"  and  upon  the  personal  estate  becoming 
vested,  to  convey  the  real  estate  to  the  same  person.  Held,  that  all  the  trusts  of  the 
personal  estate  were  applicable  to  the  real  estate,  and  that  the  person  entitled  in  imme- 
diate expectancy  to  the  income  of  the  personal  estate  was  also  entitled  to  the  rents  of 
the  real  estate. 
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The  will  contained  a  proviso,  by  which  the  testator  di-  1856. 
rectedy  that  until  the  trust  moneys  should  become  abso- 
lutely vested  in  some  person,  the  **  dividends,  interest  and 
income  of  the  same/'  or  so  much  as  remains  after  paying 
the  annuity,  should  be  accumulated*  and  held  upon  the 
trusts  thereinbefore  declared  of  theprincipal  trust  moneys. 
Subject  to  that  provision  (so  long  as  the  same  could 
lawftdly  operate)  he  directed,  that  the  income  of  the 
said  trust  moneys  and  of  the  accumulations  should  be- 
long ''  to  the  person  for  the  time  being  entitled,  in  im- 
mediate expectancy"  to  the  principal  of  the  said  stocks, 
funds  and  securities,  and  be  paid  to  him  or  her  accord- 
ingly. 

The  testator  devised  his  real  estate  to  the  same  trus- 
tees, upon  trust,  to  add  the  rents  and  profits  to  and  in 
accumulation  of  the  testator's  residuary  personal  estate, 
to  be  held  upon  the  same  trusts  as  were  thereinbefore 
declared  of  and  concerning  the  said  residuary  personal 
estate ;  and  when  any  person  should  have  become  en- 
titled to  the  vested  and  absolute  interest  in  the  testator's 
said  residuary  personal  estate,  to  convey  the  real  estates 
unto  such  person  and  his  heirs. 

The  testator  died  on  the  24th  of  ^prt7,  1833,  and  the 
period  of  twenty-one  years  from  the  testator's  death 
expired  on  the  24th  of  April,  1864. 

Henry  Westcar  had  two  children,  viz.  the  Plaintiff, 
Henry,  who  was  bom  in  February,  1839,  and  the  De- 
fendant, Elizabeth.  The  surplus  income  exceeded 
8,400/.  a  year. 

The  Plaintiff  insisted,  that  he  was,  under  the  trusts  of 
the  will,  "  the  person  for  the  time  being  entitled  in  im- 
mediate expectancy"  to  the  principal  of  the  said  trust 

funds, 
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1866.       funds,  and  as  such  entitled  to  the  iocome  thereof  and 
of  the  real  estate. 

Mr.  i2.  Palmer  and  Mr.  SAapter,  for  the  Plaintiff. 

Mr.  Sehoyn,  for  the  Plaintiff's  sister. 

Mr.  Llayd  and  Mr.  C.  Hall,  for  one  of  the  heirs  and 
next  of  kin,  claimed  the  intermediate  income  of  the  real 
and  personal  estate.  They  argued  that  no  indiridual 
could  be  said  to  be  the  person  for  the  time  being  entitled 
in  immediate  expectancy  who  had  neither  survived 
Henry  Westcar  or  attained  twenty-one.  Secondly,  that 
the  future  rents  were  undisposed  of  and  passed  to  the 
heirs ;  for  the  trusts  of  the  rents  were  by  the  will  ex- 
pressed to  be  those  only  of  ''the  residuary  personal 
estate/'  and  that,  therefore,  the  trust  for  the  person 
entitled  in  expectancy,  which  related  to  the  ''  dividends, 
interest  and  income*'  of  the  residuary  personal  estate 
and  not  to  the  ''  residuary  personal  estate"  were  in- 
applicable to  the  rents  of  the  real  estate.  In  fact,  that 
the  trusts  of  the  real  estate  fell  short  of  all  those  de- 
clared respecting  the  personal  estate. 

Mr.  Follettj  for  one  of  the  co-heiresses. 

Mr.  Osborne,  for  representatives  of  the  testator*s 
daughter. 

Mr.  JRoupell  and  Mr.  Nelson,  for  other  parties. 

The  Master  of  the  Rolls.    I  will  read  the  will. 


Jan.  16.  The  M  A8TBR  of  the  Rolls.   I  have  looked  at  this  case 

and  I  think  there  is  no  reasonable  doubt  respecting  it. 

The 
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The  only  point  on  which  I  wished  to  read  the  will,  wag 
relative  to  the  trusts  of  the  real  estate.  The  rents  are 
given  upon  the  same  trusts  as  the  residuary  personal 
estate,  the  income  of  which,  when  the  law  prevents  the 
farther  accumulation  of  it,  is  to  go  "  to  the  person  en- 
titled for  the  time  being  in  immediate  expectancy."  If 
the  same  trusts  apply  to  the  real  estate,  why  stop  short 
at  this  proviso.  I  think  all  the  trusts  of  the  personal 
estates,  as  well  the  last  as  the  first,  are  applicable  to  the 
rents,  which  must  now  go  to  the  person  entitled  in  im- 
mediate expectancy. 

I  think  the  person  entitled  in  immediate  expectancy 
is  he,  who,  if  he  lives  long  enough,  will  be  first  entitled 
to  have  the  possession  of  the  property. 
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HOWELL  V.  KIGHTLEY. 


Jan.  19. 
Feb.  9. 


OOME  leaseholds  were  held  subject  to  a  covenant  on  Under  special 
'^    the  part  of  the  lessee  to  insure,  with  a  proviso  of  re"  ii,^  g^le  of 
entry  upon  default  being  made  in  keeping  them  insured.  lea»elJ«ld«,  it 
The  property  was  sold  on  the  24th  September^  1865,  <«thatpo9- 
under  the  Ck>urt,  subject  to  special  conditions  of  sale,  j;|f£jlJd"^^ 
the  eighth  of  which,  so  (ar  as  material,  was  as  follows :  conclusive 
— "  The  title  to  the  property  will  commence  with  the  JjJ^g  durper- 
lease  under  which  the  same  is  now  held,  which  may  be  formance  or 
inspected,  &c.,  and  the  title,  as  deduced  from  this  lease,  waiver  of  any 
shall  be  accepted  without  anything  further,  and  without  ^^^^^^  *"  ^^ 

^  Jo'  covenants  in 

production  or  investigation  of  the  lessor's  title;  and  the  the  lease,  up 
property  being  held,  as  stated  in  the  particulars,  at  a  Setion^fUie 
pepper-corn  rent,  the  possession  under  the  lease  shall  be  "ale."    Held, 

that  this 

deemed  would  cover 

all  breaches 
down  to  the  contract,  but  not  breaches  of  covenant  subsequently  committed  by  the 
vendor,  by  which  a  forfeiture  was  incorred. 
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1856.  deemed  conclusive  evidence  of  the  due  performance^  or 
sufficient  waiver,  of  any  breach  of  the  covenants  in  the 
lease  up  to  the  completion  of  this  sale.** 


Howell 
o. 

KlOBTLBT. 


A  reference  had  been  made  to  chambers,  to  as- 
certain whether  a  good  title  could  be  made ;  and  the 
consideration  of  it  was  adjourned  into  Court,  on  the 
following  point : — It  was  insisted  by  the  purchaser,  that 
there  had  been  a  breach  of  covenant  committed  prior 
to  the  date  of  the  contract,  by  allowing  a  period  be- 
tween the  29th  o{  September ,  1854,  and  the  21stof  ilfay, 
1856,  to  elapse,  during  which  the  premises  had  not 
been  insured.  Assuming  this  (for  the  purposes  of  the 
decision)  to  be  true,  the  purchaser  insisted,  that  a  good 
title  was  not  shewn,  and  that  he  was  not  bound  to 
complete  a  contract  which  might  give  him  nothing  for 
his  purchase-money. 

Mr.  22.  Palmer  and  Mr.  RogerSy  for  the  vendor. 
The  conditions  of  sale  are  express,  that  the  possession 
shall  be  conclusive  evidence,  not  only  of  the  due  per- 
formance of  the  covenants,  but  of  the  sufficient  waiver 
of  any  breach  of  them,  up  to  the  completion.  This 
stipulation  prohibits  the  purchaser  taking  any  such  ob- 
jection as  the  present.  The  difficulties  in  shewing  the 
due  performance  of  covenants  would  render  it  im- 
possible to  sell  leaseholds,  but  for  such  special  con- 
ditions of  sale. 

Mr.  Follett  and  Mr.  Orove,  for  the  purchaser.  It  is 
contrary  to  all  the  rules  which  prevail  upon  the  subject 
of  specific  performance  to  force  a  purchaser  to  accept 
a  title  which  is  ascertained  to  be  defective.  In  Warren 
V.  Richardson  (a),  a  purchaser  had  waived  all  objections 

to 

(a)  Youngtf  1. 


Howell 
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to  the  title,  but  it  afterwards  incidentally  appearing,  that  1866. 
the  title  was  bad,  the  Court  would  not  decree  a  specific 
performance  against  him.  If  a  person  intends  selling 
a  bad  title,  the  contract  must  be  express,  otherwise  it  is  Kiobtlet. 
a  mere  trap,  which  this  Court  will  never  countenance, 
for  there  can  be  no  waiver  of  a  forfeiture  which  is 
fraudulently  concealed.  The  Court  will  in  no  case 
compel  a  person  to  buy  that  which  the  day  after  he 
may  be  deprived  of  by  title  paramount,  the  more  es- 
pecially when  the  Court  itself  is  the  vendor. 

The  Master  of  the  Rolls. 

I  will  state  how  this  case  strikes  me.  I  think  the 
eighth  condition  is  notice  to  the  purchasers,  that  there 
may  be  breaches  of  covenant,  and  that  they  must  be 
taken  to  be  waived.  I  do  not  say,  what  would  be  the 
effect,  if  it  were  proved  that  the  landlord  did  not  intend 
to  waive  the  forfeiture,  but  to  enforce  it;  the  case 
might  then  be  different  on  this  condition. 

I  am  of  opinion,  that  all  the  covenants  are  to  be 
deemed  to  have  been  performed  or  breaches  waived 
down  to  the  contract  With  respect  to  any  subsequent 
breach,  if  there  should  be  any,  I  shall  reserve  my 
opinion,  and  I  will  allow  further  evidence  to  be  pro- 
duced on  the  subject. 

I  guard  myself  from  saying,  what  would  be  the  re- 
sult, if  the  landlord,  being  applied  to,  had  said  to  the 
purchaser,  ''  I  will  evict  you  as  soon  as  you  have  com- 
pleted your  purchase." 


Further  evidence  was  then  adduced,  and  it  was  shown, 
that,  Hnce  the  contract^  there  had  been  a  default  in 
keeping  up  the  insurance. 

The 


UoWBtL 
V. 
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1856.  The  sale  took  place  on  the  24th  of  September,  1854; 

the  premium  on  the  policy  became  due  on  the  29th  of 
September,  1855,  and,  allowing  the  fifteen  days'  grace, 
KioHTLET.  the  tinte  of  payment  expired  on  the  14th  of  October^ 
and  nothing  was  paid  until  the  24th  of  October,  1854. 
A  receipt  was  then  given  by  the  insurance  office,  ex- 
pressed to  be  for  a  payment  made  on  the  29th  of  Sep^ 
tember,  1855,  and  the  new  policy  was  dated  the  5th  of 
November,  1855.  The  case  was  again  brought  into 
Court 

Mr.  Follett  and  Mr.  Grove,  for  the  purchaser.  There 
has  been  a  voluntary  forfeiture  of  the  lease  since  the 
contract.  If  the  bouse  had  been  burnt  down  after  the 
14th  of  October  and  before  the  policy  had  been  renewed, 
nothing  could  have  been  recovered.  There  is,  therefore, 
a  period  uncovered  by  the  insurance,  which  renders  the 
lease  liable  to  be  forfeited.  The  purchaser  is  a  willing 
purchaser,  but  he  objects  to  a  forfeited  title  which 
secures  him  nothing. 

Mr.  iZ,  Palmer  and  Mr.  Rogers,  corUri,  contended, 
first,  that  there  was  not  sufficient  proof  of  the  neglect 
to  keep  up  the  insurance,  and,  secondly,  that  the 
condition  of  sale  provided  for  this  very  case,  for  the 
purchaser  had  contracted  that  all  forfeitures  were  to  be 
assumed  to  be  waived  until  the  completion,  unless  the 
contrary  was  shewn.  That  there  had  been  no  fraud  in 
this  case,  and  that  the  universal  practice  in  all  cases  of 
sales  of  leaseholds  was  to  make  special  stipulations  like 
the  present,  for  otherwise  it  would  be  impossible  to 
prove  that  no  forfeiture  had  taken  place.  They  argued 
that  the  conditions  had  been  framed  in  "  a  fair  and 
candid  manner." 

The  Mastbr  of  the  Rolls. 

There  are  two  questions  in  this  case,  first,  whether 

there 
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there  is  any  defect  in  the  title,  and,  secondly,  if  there 
be,  whether  it  is  cured  by  the  conditions  of  sale.  With 
respect  to  the  first  point,  the  question  is,  whether  the 
e?ideuce  establishes^  that  for  a  period  of  eight  or  nine 
days,  between  the  fourteenth  and  twenty-fourth  of 
October,  the  property  was  exposed  to  risk  from  not 
being  insured,  and  I  think  it  does.  It  is  true,  that  the 
insurance  company  would  now  be  estopped  from  al- 
leging anything  contrary  to  the  receipt,  but  that  would 
not  affect  the  landlord,  who,  upon  proving  the  for- 
feiture, would  be  at  liberty  to  eject  the  tenant.  I  am, 
therefore,  of  opinion,  that  there  was  a  distinct  breach  of 
the  corenant  sahsequent  to  the  contract. 

T]ie  next  question  arises  on  the  conditions  of  sale. 
Mr.  Rogers  says,  that  a  great  quantity  of  leasehold 
property  is  daily  sold  subject  to  the  same  conditions  of 
sale.  That  may  be  so,  and  I  have  considered  this  con- 
dition good  for  all  breaches  up  to  the  date  of  the  con- 
tract, and,  on  a  former  occasion,  I  decided,  that,  though 
during  a  period  after  the  lease  was  granted  and  before 
the  contract,  the  property  was  not  insured,  the  condition 
of  sale  was  sufficient  to  cover  the  objection. 

But  the  present  question  is  this : — whether  that  con- 
dition  is  sufficient  to  cover  breaches  of  covenant  com- 
mitted by  the  vendor  himself  subsequent  to  the  contract 
and  before  the  completion  of  the  sale. 

The  condition  says,  that  possession  shall  be  a  sufficient 
waiver ;  but  what  waiver  could  there  be  when  the  con- 
tract was  \a  fieri,  I  think  this  Court  would  not  permit  a 
condition  which  cures  all  breaches  up  to  the  agreement, 
also  to  cure  the  effect  of  the  vendor's  subsequent  acts  of 
forfeiture.  It  might  be  a  case  of  voluntary  waste,  as  by 
cutting  timber  after  the  contract.    It  is  said,  that  nothing 

but 


1856. 


Howell 

RiaUTLET. 
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1856.  but  fraud  will  yary  the  contract,  but,  in  this  case,  the 
purchaser,  by  the  inadvertence  or  neglect  of  the  vendor, 
may  lose  the  property,  and  the  effect  is,  that  there  is  a 
KioHTLBT.  flaw  in  the  title  which  the  landlord  may  take  advantage 
of,  created  by  the  vendor  after  the  agreement  was  en- 
tered into. 

I  think  that  this  gave  to  the  purchaser  the  power  to 
refuse  to  complete,  and  although  the  vendor  has  in- 
serted in  his  condition  that  possession  shall  be  deemed 
a  waiver  of  all  breaches  ''  up  to  the  completion  of  the 
sale,"  I  think  that  it  will  not  justify  him  in  committing 
a  forfeiture  after  the  contract,  entitling  the  landlord 
to  enter,  though  the  condition  of  sale  may  be  sufficient 
to  cure  the  defect  up  to  the  contract.  * 

In  my  opinion  this  condition  did  not  cover  breaches 
of  covenant  committed  subsequent  to  the  contract,  al- 
though the  words  ''  up  to  the  completion  of  the  sale" 
are  used. 

I  cannot  force  this  property  on  the  purchaser. 


CASES  IN  CHANCERY.  337 

1866. 


WRIGLEY  V.  SYKES. 

Jan.  21,22. 

npHE  testator,  Jonathan  Wrigley^  was  seised  and  pos-  A  mere  de- 
"^      sessed  of  some  freeholds  and  leaseholds  which,  byVtestator 
in  1821,  he  had  mortgaged  for  4,500/.  in  his  will 

that  his  debts 

By  his  will,  dated  ia  January ^  1822,  he  **  ordered  all  creates  a 
his  just  debts,  funeral  expenses,  and  the  charges  of  the  charge  on  his 

real  esiaie  lor 

probate  of  his  will,  and  the  several  legacies  thereinafter  their  payment 
bequeathed,  to  be  paid  and  discharged  out  of  his  real  charge^of  debts 
and  personal  estate."     He  then  gave  his  wife,  during  on  the  real  es- 
her  life,  the  use  of  certain  household  goods,  &c.,  and  a  the  executors 
freehold  cottage,  so  long  as  she  chose  to  reside  therein,  ""  imphed 

.       .  ,       power  of  sale. 

and  after  the  determination  of  his  wife*s  estate  therein,      Distinction 
he  gave  and  bequeathed  the  same  to   his  five   sons,  ^^^ewbn  of 
John,  James,  Jonathan,  George  and  TTiomas,  equally  a  desire  that 
in  fee.    The  testator  then  gave  his  wife  an  annuity  of  [,©  p^id,  fol- 
50/.,  for  her  life,  in  lieu  of  dower,  and  to  his  daughter  1°^^^  ^'y  * 

gift  of  a  par- 

Sarah,  an  annuity  of  40/.,  for  her  life,  to  be  issuing  and  ticular  estate 
payable  out  of,  and  he  thereby  charged  therewith,  all  ^^^  *^®*'"  J*^' 
bis  freeholds  and  leaseholds  (except  that  given  to  his  general  charge 
wife) ;  and  after  bequeathing  two  legacies  of  400/.  and  ^^^  ^th^the" 
600/.,  which  he  thereby  charged  upon  all  his  real  and  debts,  fol- 
personal  estate,  the  testator  gave  and  devised  all  and  particular  pro- 
sinsular  his  freehold  messuages  to  Lees  and  Bradbury,  ^"*°"  ^^^  ^^f^^ 

^  °  "^     payment.     In 

for  the  former,  the 
general  charge 
It  qualified  and  limited  to  the  particular  estate,  but  in  the  latter  it  is  not. 

A  "  testator"  ordered  his  debts  and  legacies  '*  to  be  paid  and  discharged  out  of  his 
real  and  personal  estate.*'  He  subsequently  devised  his  real  estates  to  trustees  for 
five  hundred  years,  and  subject  thereto,  to  his  five  sons  as  tenants  in  common  in  fee, 
'*  upon  condition"  that  they  should  pay,  in  equal  shares,  certain  legacies  and  his  debts ; 
and  in  case  any  son  should  neglect  to  pay  his  portion,  the  trustees  of  the  term  were, 
out  of  the  rents  of  his  share,  to  raise  the  amount.  He  appointed  the  five  sons 
executors.  Thirty-three  years  after  the  death  of  the  testator,  the  surviving  executors 
■old  the  estate,  as  they  alleged,  to  pay  the  debts.  The  Court  held,  that  they  had  power 
to  sell,  and  decreed  a  specific  performance  against  the  purchaser. 

VOL.  XXI.  Z 
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1856.  for  a  term  of  five  hundred  years,  upon  the  trusts  therein- 
after mentioned ;  and  he  gave  all  his  real  and  personal 
estate  (subject  to  the  term  of  five  hundred  years)  to  his 
said  five  sons,  their  heirs,  &c.,  as  tenants  in  common, 
upon  condition  that  they  should  pay,  in  equal  shares, 
the  two  legacies  of  400/.  and  600/.,  and  the  two  an- 
nuities of  50/.  and  40/.,  and  also  all  his  mortgage  and 
other  debts,  and  upon  further  condition,  as  to  the  gift  to 
James,  that  he  should  pay  to  John  the  sum  of  600/. 
within  six  years  after  the  testator's  decease,  with  interest. 
The  testator  declared  the  trusts  of  the  five  hundred 
years'  term  to  be,  that  if  any  of  his  sons  should,  for 
the  space  of  thirty  days  after  demand  thereof  should  be 
made,  refuse  or  neglect  to  pay  his  or  their  proportion 
or  share  of  the  legacies  of  400/«  and  600/.,  and  the 
annuities  of  50/.  and  40/.,  and  the  mortgage  and  other 
debts,  or  if  James  should  refuse  to  pay  the  600/.  to  John, 
the  trustees  should,  out  of  the  rents  of  the  share  of 
such  sons,  raise  and  levy  such  sums  unpaid,  and  all 
costs.  The  testator  directed  that  the  receipts  of  the 
trustees  should  be  sufficient  discharges,  and  he  ap- 
pointed his  sons  executors  of  his  will. 

The  testator  died  in  February,  1822,  and  all  his  sons, 
except  James,  proved  his  will. 

The  testator's  personal  estate  was  insufficient  for  pay- 
ment of  his  debts.  His  sons  John,  James  and  Thomas 
had  died,  leaving  the  Plaintifis,  Jonathan  and  George, 
the  surviving  executors. 

The  sum  of  3,500/.  remained  due  upon  the  mortgage, 
and  in  order  to  pay  it,  and  other  debts,  the  Plaintiffs,  in 
December,  1853,  entered  into  an  agreement  with  the 
Defendant,  Benjamin  Sykes,  for  the  sale  of  part  of 
the  freehold  property,  for  4,100/.    The  mortgagee  was 

willing 
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willing  to  concur^  but  the  purchaser  iasisted,  that  the        1856. 
surviving  executors   had  no  power  to  sell,  and  were 
unable  to  make  a  good  title.    The  vendors  thereupon 
filed  the  present  bill  for  the  specific  performance  of  the 
contract. 

Mr.  i2.  Palmer  and  Mr.  Mackeson,  for  the  Plaintiffs. 

First.  The  executors  had  an  implied  power  of  sale 
over  the  estate.  It  was  held,  so  far  back  as  the  15 
Hen,  7,  that  "  if  a  man  makes  his  will^  that  his  land 
which  his  feoffees  have  shall  be  sold  and  aliened,  and 
does  not  say  by  whom,  there  his  executors  shall  alien 
that,  and  not  the  feoffees,  per  Rede^  Tremaile,  et  Fowik. 
Fineux  said  nothing  to  this  this  day;  but  the  day  be- 
fore, he  in  a  manner  affirmed  this.  Conishy  said,  that 
the  feoffees  shall  alien  this,  for  they  have  the  confidence 
placed  in  them,  &c.  But  this  was  denied,  for  executors 
have  much  greater  confidence  placed  in  them  than  the 
feoffees  have,  for  the  money  to  arise  by  the  sale  of  the 
executors  shall  be  assets  in  their  hands,  and  therefore 
they  shall  sell."    2  Sugd.  Pow.  6th  ed.  (a). 

The  authorities  from  that  time  to  the  present  bear  out 
the  same  doctrine.  Thus  it  is  stated  in  Bentham  v.  Wilt^ 
shire  (6), ''  To  enable  executors  to  sell,  the  power  must 
either  be  expressly  given  to  them,  or  necessarily  to  be 
implied,  from  the  produce  being  to  pass  through  their 
hands  in  the  execution  of  their  office,  as  in  payment 
of  debts  and  legacies."  Again,  the  general  rule  is 
stated  in  Tylden  v.  Hyde  (c)  thus : — "  Where  there  is 
a  general  direction  to  sell,  but  it  is  not  stated  by  whom 
the  sale  is  to  be  made,  there,  if  the  produce  of  the  sale 
is  to  be  applied  by  the  executors  in  the  execution  of 

their 

(a)  Page  538.  (c)  2  Sim.  jr  St.  241. 

(6)  4  Mad.  49. 

z2 
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1856.  ^^^ii"  office,  a  power  to  sell  will  be  implied  to  the 
executors."  In  addition  to  these  reasons  for  the  rule,  it 
is  evident  that  the  executor  alone  can  know  whether 
the  debts  are  or  are  not  paid,  whether  there  is  any 
set-off  against  the  demand,  or  whether  it  is  barred 
by  the  Statute  of  Limitations,  for  he  possesses  all  the 
documents ;  and  if  it  be  clear  that  the  money  is  to  be 
raised,  who  can  be  more  proper  to  raise  it  than  the  per- 
sons who  have  to  apply  the  fund  when  raised,  Robinson 
V.  Lowaterip).  In  the  present  case,  the  blending  of 
the  real  and  personal  estate,  together,  is  an  additional 
reason  for  implying  in  the  executor  (who  necessarily 
must  have  the  control  over  the  personal  estate),  the 
power  to  raise,  by  sale  of  the  real  estate,  the  necessary 
funds  to  pay  the  debts ;  Tylden  v.  Hyde  (&),  Gosling  v. 
Carter  (c). 

It  will  be  said,  that  there  is  a  distinction  between  a 
direction  to  sell  the  real  estate  for  payment  of  debts  and 
a  charge,  or  a  simple  direction  that  they  should  be  paid ; 
but  none  such  exists.  In  Elliot  v.  Merryman{d)  the 
expression  used  was,  ''  my  will  is,  that  all  my  debts  be 
paid ;  and  I  do  charge  all  my  lands  with  the  payment 
thereof."    "  Item :  I  give  all  my  real  and  personal  estate 

to Goodwin^  to  hold  to  him,  his  heirs,  executors, 

administrators  and  assigns, chargeable,  nevertheless,  with 
the  payment  of  all  my  debts  and  legacies  ;"  as  to  this  the 
Master  of  the  Rolls  (Sir  Joseph  Jekyll)  said,  "  Tis 
indeed  true,  that  these  words  do  not  amount  to  a  devise 
of  the  lands  to  be  sold  for  the  payment  of  the  debts, 
and  they  only  import  a  charge  upon  them  for  that  pur- 
pose. However,  this  is  such  a  devise  as  is  within  the 
meaning  of  the  proviso  of  the  statute  of  Fraudulent  De- 


vises, 


(a)  5  De  G.,  Af.  Sf  G.  277.  (c)  1  CoU.  644. 

(6)  2  Sim.  4r  St,  238.  (d)  Bamarduton,  78. 
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vises,  and  does  interrupt  the  descent  to  the  heir  at  law."  1866. 
He  afterwards  adds  (a), ''  The  present  case,  indeed,  does 
not  fall  within  either  of  these  rules,  because  here  lands 
are  not  given  to  be  sold  for  the  payment  of  debts,  but 
are  only  charged  with  such  payment.  However,  the 
question  is,  whether  that  circumstance  makes  any  differ- 
ence ?  And  his  Honor  was  of  opinion  that  it  did  not." 
Lord  Langdale,  in  Shaw  y,Borrer{b)y  expressed  a  similar 
opinion :  he  says,  **  And  on  the  whole,  considering  that 
the  charge  creates  or  constitutes  a  trust  for  the  payment 
of  debts,  or,  as  Lord  Eldon  in  one  place  (adopting  the 
language  of  Lord  Thurlow)  expressed  it,  that  '  a  charge 
is  a  devise  of  the  estate  in  substance  and  effect  pro  tanto 
to  pay  the  debts,'  '*  &c.  &c. 

Lord  Cottenham  approved  of  Shaw  v.  Borrer  in  Ball 
V.  Harris{c),  there  the  testator  had  "  directed  all  his 
just  debts,  &c.  to  be  pB,id'\d);  and  Lord  Cottenham 
says(e),  *'  In  support  of  the  appeal,  it  was  not  disputed 
that  the  directions  in  the  will  constituted  a  charge  of  the 
debts  upon  the  real  estate.  But  it  was  contended,  first, 
that  such  a  charge  did  not  give  a  power  to  sell,''  &c.  &c. 
^'The  affirmative  of  the  first  proposition  was  acted  upon 
by  the  Master  of  the  Rolls  in  Shaw  v.  Borrer  {f)^  and 
the  real  question  is,  was  that  decision  right?  I  have 
carefully  considered  the  judgment  of  the  Master  of  the 
Rolls  upon  this  point,  and  I  entirely  concur  with  him 
upon  it.  The  point,  indeed,  has  been  long  established. 
It  arose  directly  in  Elliot  v.  Merryman{g\  and,  as  there 
laid  down,  has  been  recognized  in  the  several  cases 
referred  to  by  the  Master  of  the  Rolls,  to  which  may 
be  added  the  opinion  of  Lord  Thurlow  and  Lord  Eldon 

in 

(a)  Page  81.  (0  4  Myl.  ^  Cr,  266. 

(6)  1  Keen,  577.  (/)  1  Keen,  559. 

(c)  4  %/.  4-  Cr,  264.  (g)  Barnarduton,  78. 
id)  8  Sim.  485. 
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1866.  in  Bailey  v.  £lkins{a)j  and  DoUon  ▼•  Heweii{J>)\  for, 
although  the  poiot  in  some  of  those  cases  was,  whether 
the  purchaser  was  bound  to  see  to  the  application  of  the 
purchase-money,  the  decision,  that  he  was  not,  assumes 
that  the  sale  was  authorized  by  the  charge  in  the  will  of 
the  debts  upon  the  estate ;  that  is,  that  the  charge  of  the 
debts  upon  the  estate  was  equivalent  to,  a  trust  to  sell 
for  the  payment  of  them."  The  Vice-Chancellor  Knight 
Bruce f  in  Gosling  v.  Carter  (c),  entertained  a  similar 
opinion;  and  it  is  to  be  observed,  that  in  Shaw  v. 
Borrer,  and  Gosling  v.  Carter,  the  testator,  as  in  the 
present  case,  **  directed**  payment  of  his  debts. 

Although  in  JDoe  d.  Jones  v.  Hughes(d),  where  a 
testator  charged  his  real  estate  with  his  debts,  &c.,  and 
appointed  his  widow  executrix,  it  was  held,  that  a  mere 
charge  of  debts,  &c.  gives  no  implied  power  of  sale  to 
an  executor,  and  that  she  had  no  authority  to  sell  his 
Bala  House  for  payment  of  his  debts ;  yet  in  Robinson 
▼.  Lowater(e),  this  Court  having  found  **  it  difficult  to 
reconcile  the  decision  in  that  case  with  the  numerous 
authorities  to  be  found  on  this  subject  in  Chancery," 
came  to  an  opposite  conclusion,  and  the  decision  was 
affirmed  on  appeal  (/).  In  Stroughill  v.  Anstey  (g) 
Lord  67.  Leonards  speaks  of  Ball  v.  Harris  thus  (A): 
"  This  case,  therefore,  introduces  the  very  proper  distinc- 
tion, that  where  there  is  a  general  trust  without  a  mode 
of  raising  charges,  or  where,  by  force  of  the  charge 
itself,  there  is  an  implied  trust  to  raise  it,  and  the  estate 
itself  is  disposed  of  subject  to  that  obligation  {which  must 
be  a  power  to  sell),  then  the  charge  may  be  raised  by 
mortgage  as  well  as  by  sale."    On  this  point  they  also 

referred 

(a)  7  Ves.  319;  see  p.  323.  (e)  17  Beav.  592. 

(6)  6  Mad.  9.  (/)  5  De  G.,  Af.  4-  G.  272. 

(c)  1  Coll.  644.  ig)  I  De  G.,  M.  ^  G.  635. 

{d)  6  Exch.  Rep.  223.  (h)  Page  647. 
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referred  to  17  Jur.  part  2(a),  and  Bee  2  Jur.  (N.  S.)       1866. 
part  2  (ft). 

Secondly,  the  implied  power  is  not  rebutted  by  the 
subsequent  devise  or  by  the  term  of  600  years  created 
for  securing  payment  of  the  debts  and  other  payments, 
and  which  was  intended  for  mere  family  purposes.  The 
charge  of  debts  is  paramount  to  all  the  subsequent 
devises  and  affects  all  the  real  estate,  while  the  term 
does  not  include  DeanAeadf  which  was  devised  to  the 
testator's  wife  for  life.  Shaw  v.  Borrer{c\  and  Jenkins 
V.  Hiles{d), 

Mr.  Bagshawe  and  Mr.  Smale,  contri.  Where  a 
mere  charge  is  created  on  an  estate,  no  power  of  sale 
is  to  be  implied  in  any  person ;  the  owner  takes  the 
estate  subject  to  the  charge  and  to  the  ordinary  remedies 
for  raising  it ;  but  it  would  be  productive  of  the  greatest 
injustice  to  allow  a  man's  estate  to  be  sold  behind 
his  back  under  some  implied  authority.  In  the  case  of 
Doe  d.  Jones  v.  Hughes  the  Court  of  Exchequer  were 
unanimous  in  holding,  that  a  mere  charge  of  debts  on  an 
estate  does  not  authorize  the  executor  to  sell  another 
man's  estate.  The  cases  cited  in  which  a  sale  was 
directed  do  not  apply;  but  even  where  a  sale  is  directed, 
without  saying  by  whom,  a  power  of  sale  in  the  exe- 
cutors is  not  to  be  implied ;  Curtis  v.  Fulbrooh  (e) ; 
Bentham  v.  Wiltshire  (/).  **  Before  an  implication  is 
raised  there  must  be  an  absence  of  express  devise,  and 
in  opposition  to  a  devise  it  can  never  be  raised ;"  Patton 
V.  Iia7idall{g),  and  here  there  is  a  devise  to  the  five  sons. 

Secondly, 

(a)  Page  258.  (0)  8  Haret  25,  corrected,  278. 

(6)  P^  68.  (/)  4  Mad  49. 

(c)  1  Keen,  576.  (g)  1  Jac.  Sc  W.  196. 

(<0  6  Fes.  654,  n. 
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1856.  Secondlyi  in  this  case,  no  power  of  sale  in  the  executors 
can  be  implied,  for  the  testator  has  pointed  out  the  mode 
by  which  the  debts  and  legacies  are  to  be  paid.  The 
devise  is  to  the  five  sons,  on  condition  of  their  paying 
the  debts  in  equal  proportions,  besides  which,  a  term 
is  limited  for  securing  the  due  performance  of  the  con- 
dition, and  the  payment  of  the  debts  and  legacies,  by 
raising  the  deficiency  out  of  the  rents.  Even  if  the  first 
part  of  the  will  gave  the  executors  an  implied  power  of 
sale  the  subsequent  express  trust  supersedes  it.  [On 
this  point  the  Court  referred  to  Ellison  v.  Airej/ia),  and 
Crallan  v.  Oultoniby]  The  sale  is  made  by  trustees, 
and  they  are  bound  to  see  that  the  intention  of  the 
testator  is  carried  into  effect ;  not  by  selling  the  whole, 
but  by  making  the  share  of  each  son  bear  its  proportion 
of  the  burden,  by  a  contribution. 

Thirdly.  The  testator  died  in  1822,  and  even  if  the 
executors  originally  possessed  the  power  they  cannot 
now  compel  a  purchaser,  after  thirty-three  years'  delay, 
to  take  such  a  title.  Persons  who  deal  with  trustees 
raising  money  at  a  considerable  distance  of  time,  and 
without  apparent  reason  for  so  doing,  are  under  an  obli- 
gation to  inquire  and'see  that  no  breach  of  trust  is  being 
committed ;  StroughiU  v.  Anstey{c).  Lord  St,  Leonards 
says : — "  I  will  only  add,  in  regard  to  the  general 
question  of  distance  of  time,  that  people  who  deal  with 
trustees  raising  money  at  a  considerable  distance  of 
time  and  without  an  apparent  reason  for  so  doing, 
must  be  considered  as  under  some  obligation  to  inquire 
and  to  look  fairly  at  what  they  are  about  I  do  not 
thus  mean  to  incumber  or  to  lessen  the  security  of  pur- 
chasers 

(a)  2  Vet.  sen.  568.  (c)  1  Dt  G.,  M,  4*  G.  p.  654. 

(6)  3  Bean.  8. 
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chasers  or  mortgagees  under  trusts;  but  if,  for  a  great  1856. 
number  of  years,  a  trust,  such  as  that  here,  remains 
unperformed,  and  parties  are  found  in  possession  and 
receipt  of  the  rents  of  the  trust  property,  and  then  an 
application  is  made  of  it  without  their  concurrence 
by  the  trustees,  it  may  place  those  who  deal  with  the 
trustees  in  a  situation  of  having  it  established  that 
there  was  a  breach  of  trust,  of  which  they  ought  to  have 
taken  notice." 

Fourthly.  This  Court  will  never  compel  a  purchaser 
to  take  a  doubtful  title,  or  to  purchase  a  law  suit. 
Here  there  is  a  conflict  between  two  Courts,  upon  the 
very  point  on  which  the  validity  of  the  title  depends, 
and  when  the  purchaser  has  been  compelled  to  complete 
his  contract  by  this  Court  and  has  paid  his  purchase- 
money,  he  knows,  from  the  reported  decision  of  the 
Court  of  Exchequer,  that  upon  an  ejectment,  he  will  be 
turned  out  of  possession. 

The  Master  of  the  Rolls. 

I  cannot,  consistently  with  the  view  I  have  always 
taken  of  these  cases,  and  which  I  expressed  in  the 
case  of  Robinson  v.  Lowater,  refuse  to  give  the  Plaintiff 
a  decree.  I  take  the  distinction,  in  these  cases,  and 
which  two  cases  before  me,  with  many  others  illustrate, 
to  be  this : — in  the  first  place,  when  a  testator  ex- 
presses a  desire  that  his  debts  shall  be  paid,  the  Court 
considers,  that  every  portion  of  his  property  available 
for  that  purpose  shall  be  applied  in  payment  of  his 
debts.  Consequently,  in  the  older  cases,  the  mere  ex- 
pression of  a  desire  that  his  debts  should  be  paid  made 
his  real  estates  liable  for  their  payment.  But  there  are 
two  cases,  before  the  statute  making  real  estate  assets 
for  payment  of  simple  contract  debts,  in  which  this  has 

occurred : — 
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1856.  occurred :— there  has  been  a  mere  expreasion,  od  the  part 
of  the  testator,  of  a  desire  that  his  debts  shall  be  paid, 
followed  by  a  gift,  for  that  purpose,  of  a  specific  property 
which,  by  the  existing  law,  was  not  liable  for  their  pay- 
ment. Courts  of  Equity,  in  construing  such  a  will,  have 
treated  the  expression  of  a  desire  that  his  debts  shall 
be  paid,  as  qualified  by  the  subsequent  creation  of  a 
particular  fund,  in  addition  to  the  personal  estate,  for  the 
purpose  of  such  payment  But  if  the  testator  begins 
his  will  with  an  express  charge  of  all  his  debts  upon  his 
real  estate,  the  Court  holds,  that  this  express  and  distinct 
devise  or  direction  that  all  his  real  estate  shall  be  liable, 
is  not  to  be  cut  down,  unless  it  finds  some  words  ex* 
pressly  stating,  that  those  words  are  not  to  operate, 
or  something  contradictory  or  repugnant  to  them,  and, 
therefore,  that  the  subsequent  creation  of  a  fund  for  the 
payment  of  these  debts  does  not  supersede  the  prior 
general  direction.  That  is  the  general  view  I  take  of 
this  case,  and  I  will  refer  to  two  cases,  and  no  doubt 
there  are  a  great  many  others,  which  express  that 
pretty  clearly.  One  is  the  case  of  Palmer  v.  Graves  (a). 
The  Court  held,  in  that  case,  that  the  testator  had  not 
made  a  general  charge  for  the  payment  of  his  debts 
out  of  his  real  estate,  because,  if  he  had,  the  subsequent 
direction  would  have  been  unnecessary,  and  he  had 
gone  on,  and  pointed  out  what  he  intended.  But  I  ap- 
prehend the  result  would  have  been  different  if  there 
had  been  an  express  general  charge  of  his  real  estates 
for  payment  of  his  debts. 

The  other  case  that  I  refer  to  is  a  case  of  Coxe  v.  Bas^ 
set(b).  There  was  a  general  charge  of  debts  and  legacies 
upon  all  the  real  estate,  with  a  subsequent  power  to  sell 

a 

(a)  1  Keen,  545.  (6)  3  r<^  165. 
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a  particular  estate  for  their  payment,  and  it  was  held,  1866. 
that  the  general  charge  upon  the  testator's  real  estate 
remained,  although  there  was  a  subsequent  devise  of  a 
particular  estate,  with  a  direct  power  that  it  should  be 
sold  and  applied  in  payment  of  debts.  I  apprehend 
that  the  same  principle  will  be  found  to  pervade  the 
many  other  cases  upon  the  subject ;  it  is  the  view  I  have 
taken  of  these  cases,  and  it  appears  to  me  to  be  con- 
sistent with  all  the  cases  that  have  been  cited,  and  very 
much  the  view  expressed  by  Lord  Justice  Knight  Bruce 
and  by  Lord  St,  Leonards  in  the  case  of  Stroughill  v. 
Anstey{a),  This  is  the  general  view  that  I  take  of 
this  case. 

I  now  come  to  observe  upon  this  particular  will,  and 
I  am  struck  with  the  peculiar  character  of  the  term 
which  is  created,  which  makes  me  think  that  it  rather 
strengthens  the  view  which  I  take  of  this  case;  viz.,  that 
it  was  not  intended  to  control  the  general  charge  for 
payment  of  debts  which  is  given  by  his  will.  The 
testator  directs  ''all  his  just  debts,  funeral  expenses, 
and  the  charges  of  probate  and  legacies  to  be  paid  out 
of  his  real  and  personal  estate."  You  cannot  have  a 
more  comprehensive  trust;  it  includes  all  his  property. 
[His  Honor  here  stated  the  rest  of  the  willj  tchich  it  is 
unnecessary  to  repeat. "]  The  object  of  the  term  of  500 
years  was  this : — Suppose  a  division  of  the  estates  had 
taken  place  amongst  the  devisees,  by  voluntary  or  com- 
pulsory partition,  before  all  the  debts  had  been  ascer- 
tained ;  and  that  it  became  afterwards  necessary  to  sell 
part  of  the  estates  belonging  to  one  of  the  devisees 
for  the  purpose  of  paying  the  debts,  then  how  is  that 
devisee  to  be  recouped  and  the  proportion  between 
himself  and  the  others  be  made  good  ?    Jt  appears  to 

me 

(a)  1  De  G.,  M.  ^  G.  635. 
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1866.  me  that  the  term  of  500  years  affords  the  necessary 
machinery  for  doing  it ;  for  if  more  than  the  proper  pro- 
portion of  the  debts  is  paid  out  of  the  estate  of  one,  and 
he  is  not  recouped  by  the  owners  of  the  other  estates,  then 
there  is  a  power  created  by  which  the  trustees  can  enter, 
under  the  term  of  500  years,  in  order  to  set  right  the 
inequality  which  had  been  created  by  a  sale  of  a  portion 
of  the  estates  to  pay  debts  not  contemplated  at  the  time 
of  the  division,  and  which  ought  to  have  been  paid 
rateably  by  the  five  sons  at  the  time  the  partition  was 
made*  I  do  not  think,  therefore,  that  the  creation  of 
this  term,  which  has  a  distinct  and  specified  object, 
supersedes  the  general  charge  for  payment  of  debts; 
which,  in  my  opinion,  gives  the  executors  a  power  of 
selling  the  estate  for  the  payment  of  debts.  And  in 
that  view  of  the  case,  I  am  of  opinion  that  this  is  a  valid 
contract. 

It  is  very  true  that  the  Court  will  not  compel  a  person 
to  take  a  doubtful  title ;  but  if  the  Court  is  of  opinion, 
upon  due  consideration  of  the  question  of  law,  that  the 
title  is  good,  the  Court  is  bound  so  to  hold,  and  it 
cannot,  in  my  opinion,  decline  to  do  so,  because  it  is 
possible,  that  when  the  case  arises  between  the  parties, 
some  other  Court  may  come  to  an  opposite  or  con- 
trary conclusion ;  and  therefore  I  am  of  opinion  that  I 
am  right,  in  this  case,  in  compelling  the  purchaser  to 
take  what,  in  my  opinion,  is  not  a  doubtful  title.  I 
shall  certainly  secure  to  the  purchaser,  as  far  as  it 
is  competent  for  the  Court  to  do  so,  a  good  legal 
estate  when  the  conveyance  is  made;  but  as  I  am  of 
opinion  that  the  executors  had  power  to  enter  into  the 
contract,  which  is  not  disputed,  and  as,  in  my  opinion, 
the  title  is  good,  I  must  decree  a  specific  performance. 
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1866. 


GALE  V.  GALE. 

Jan.  28,  29. 

f\N  his  marriage,  in  1841,  Mr.  Gale  conveyed  an  Under  his 
^^     undivided  share  in  a  real  estate  to  two  trustees  Ue^ent^^  B. 
and  their  heirs,  upon  trust  for  himself  and  wife  during  ^^  power  to 
their  respective  lives,  with  remainder  to  the  children  of  reunion  in 
the  marriage;  and  in  default  (which  event  occurred)  ^*?-?^^**® 

setueci  est&teSi 

then  as  he  should  by  deed  or  will  appoint;  and  in  andthetmt- 
default  of  appointment,  to   the  children  of  Edmund  M^erof wle 
JSitcovrt  Wilkins  Gate  and  of  four  other  persons.     The  with  his  con- 
trustees  were  empowered,  with  the  consent  of  Mr.  and  i>y  his  will,  ' 
Mrs.  Gale,  to  sell,  and  the  purchase- money  was  to  be  •ppointed  it  to 

,  tnisteeSi  to 

laid  out,  with  their  consent,  in  the  purchase  of  other  sell  and  stand 

freehold  hereditaments  in  fee  simple,  to  be  settled  to  V^^^^^, 

'^    '    ^  the  produce  m 

the  same  uses,  and  in  the  meanwhile  it  was  to  be  in-  trust  for  a 

.    1    .  class ;  and  he 

Tested,  &c.  gawallhi. 

real  and  per- 

There  was  no  child  of  the  marriage.  ■°*>*'  *f^*« 

°  **  not  therein- 

before spe- 

Mr.  GaZf,  by  his  will,  dated  in  1846,  appointed  the  cifically  dis- 
estate,  from  and  after  the  decease  of  Mrs.  Gale  and  hiswidow. 
failure  of  issue  of  the  marriage,  to  Wainwright  and  Subsequently, 

.  ,11  1  J  *'!«  trustees, 

Norton  in  fee,  upon  trust  to  sell,  and  to  stand  possessed  with  A.  B.'i 
of  the  purchase-money  upon  trust  for  the  children  of  JjP"*®"*'J^'^ 
his  brother  Edmund  E.  W.  Gale  who  should  be  living  but,  at  his 
at  his  death.     And  the  testator  gave  and  devised  to  the  y^nce  had"* 
Plaintiff  (his  widow),  absolutely,  all  other  his  real  and  not  been  ex- 
personal  estate  and  effects,  of  what  nature  or  kind  ofthetrus- 

whatsoever  and  wheresoever,  to  which  he  or  any  other  *««•»  and  the 

•'  purchase- 

person  money  had  not 
been  received. 

Held  (notwithstanding  the  1  Vict.  c.  26,  ss  19,  23),  that,  the  gift  to  the  class  was 

inoperative,  and  that  the  purchase-money  passed,  under  the  residuary  gift,  to  the 

widow. 
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1856.       person  in  trust  for  him  should  be  entitled  at  the  time  of 
*'-^^'*-^      his  death,  not  ihereinbefare  specifically  disposed  of. 

Gale 

Gale.  \^  November,  1849,  the  trustees  of  the  settlement, 

with  the  consent  of  Mr.  and  Mrs.  Gale,  contracted  to 
sell  the  share  of  the  estate  for  1,300/.  The  convey- 
ances were  approved  of  in  December,  1849,  and,  in 
August,  1850,  were  executed  by  Mr.  and  Mrs.  Gale 
and  by  one  only  of  the  trustees. 

Mr.  Gale  died  in  September,  1850.  In  November 
following  the  conveyances  were  executed  by  the  other 
trustee,  and  the  purchase-money  was  thereupon  paid 
and  invested  in  consols. 

Under  these  circumstances,  the  Plaintiff,  Mrs.  Gale, 
contended,  that  the  appointment  made  by  the  will  to 
Wainwright  and  Norton  was  revoked,  and  that  under 
the  residuary  devise  in  the  will,  she  was  entitled  to  the 
purchase-money.  The  Defendants,  on  the  other  hand, 
contended,  that  the  Plaintiff  was  not  so  entitled,  and  in 
consequence  of  the  dispute,  the  trustees  refused  to  pay 
her  any  part  of  the  stock,  until  the  questions  had  been 
determined. 

Mr.  Cairns,  for  the  Plaintiff.  The  appointment  made 
by  the  testator  is  inoperative,  for  the  subsequent  sale, 
with  the  consent  of  the  tenants  for  life,  destroyed  the 
specific  property  affected  by  the  appointment,  and  ope- 
rated as  an  ademption.  That  the  proceeds  did  not  pass 
under  the  1  Vict.  c.  26,  ss.  19,  23  (The  Wills  Act),  was 
decided  by  Farrar  v.  Winterton(a),  and  Moor  v.  Itais^ 
beck(b).  See  also  In  re  The  Manchester,  &c.  Railway 
Company  (c)« 

Mr. 

(a)  5  Beav.  1.  (c)  19  Beav,  365. 

(6)  12  Sim.  123. 
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Mr.  12.  Palmer  and  Mr.  Freeling,  contrd.  There  has  1856. 
been  an  ademption,  but  the  produce  passes^as  in  default 
ofappointmenty  to  the  persons  ultimately  entitled  under 
the  settlement,  for  the  power  cannot  be  considered  as 
exercised  in  favour  of  the  widow,  inasmuch  as  a  con- 
trary intention  is  apparent  on  the  face  of  the  will  (a),  and 
the  testator  only  gives  her  that  which  is  not  *^  therein* 
before  specially  disposed  of."  The  appointment  was  in- 
operative, either  as  an  appointment  of  the  estate  or  of  the 
purchase-money,  and  as  the  latter  was,  by  the  term  of 
the  settlement,  tQ  be  reinvested  on  the  same  trusts  as 
the  lands  sold,  those  trusts  would,  after  the  death  of 
Mrs.  Gale,  prevail  over  the  dispositions  by  the  will. 

Mr.  C  Hall,  for  the  other  trustee  of  the  settlement. 

Mr.  JET.  Sargant,  for  the  appointees  under  the  will. 

The  23rd  section  of  the  1  Vict,  c.  26,. enacts,  that  no 
conveyance  or  other  act  subsequent  to  the  execution  of 
a  will  relating  to  any  real  or  personal  estate  therein 
comprised,  except  a  revocation,  ''  shall  prevent  the 
operation  of  the  will  with  respect  to  such  estate  or 
interest  in  such  real  or  personal  estate  as  the  testator 
shall  have  power  to  dispose  of  by  will  at  the  time  of 
his  death."  Here  the  testator  had  an  interest  in  the 
estate  at  his  death,  for  the  purchase  had  not  been  com- 
pleted and  the  purchase-money,  which  had  not  been 
paid,  was  a  lien  on  the  estate.  It  therefore  passed  by  his 
will.  The  matter  must  be  regarded  as  it  existed  at  the 
time  of  the  testator's  death,  for  the  24th  section  pro- 
vides, that,  ''every  will  shall  be  construed,  with  reference 
to  the  real  estate  and  personal  estate  comprised  in  it, 
to  speak  and  take  effect  as  if  it  had  been  executed 

immediately 

(a)  1  Vict.  c.  26,  s.  27. 
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immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will."  There- 
fore this  devise  must  be  construed  as  if  the  testator 
had  by  his  will,  executed  immediately  before  his  death, 
said  : — "  I  devise  every  interest  in  the  property  which  I 
now  possess."  Here  the  purchase-money  had  not  been 
received ;  it  was  subject  to  the  widow's  life  estate,  and 
liable  to  be  reinvested,  at  any  time,  in  fee  simple  lands. 
There  is  a  distinction  between  the  case  where  the  ab- 
solute owner  sells  his  estate  after  devising  it,  for  then 
there  is  a  conversion  of  his  real  estate^  into  personalty ; 
but  here  the  money  retains  the  quality  of  land.  Where 
a  testator  devises  his  estate  to  trustees  to  sell  and  pay 
the  money  to  certain  legatees,  and  he  afterwards  sells  the 
estate  himself  (which,  under  the  old  law,  is  an  ademp- 
tion), the  distinction  would  now  seem  to  be  this : — that 
if  the  money  has  not  been  received  by  the  testator,  it 
will  pass  to  the  legatees ;  because,  notwithstanding  the 
sale,  the  will  operates  on  the  interest  in  the  estate  which 
the  testator  has  power  to  dispose  of,  viz.,  the  purchase- 
money,  for  which  he  has  a  lien  on  the  estate  (a) ;  but, 
if  the  testator  has  received  the  money,  the  result  is 
different  Here  there  is  no  gift  of  the  land,  but  merely 
a  devise  to  the  trustee  to  sell ;  it  is  a  gift  of  the  pro- 
ceeds, and  these  consols  are  the  proceeds. 


Mr.  Cairns,  in  reply.  In  the  matter  of  Spooner's 
Trust  (ft),  where  a  testatrix  appointed  a  fund  to  A.  and 
her  other  property  to  B.,  and  A,  predeceased  her,  it 
was  held,  that  the  fund  subject  to  the  power  passed, 
and  that,  under  the  Wills  Act,  the  residuary  gift  com- 
prised not  only  all  that  was  ineffectually  attempted  to 
be  specially  bequeathed,  but  all  that  was  ineffectually 
attempted  to  be  specially  appointed. 

The 


(a)  1  Sugd.  Vend.  10th  ed.  304. 


(6)  2  Sim.  N.S,  129. 
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The  Master  of  the  Rolls.  1 866. 

My  present  impression  is,  that  there  is  an  ademp- 
tion of  the  property  appointed,  by  the  will  by  the 
subsequent  sale  of  it.  The  testator  has  a  power  of 
appointment  over  a  particular  property,  and  he  appoints 
it ;  it  is  afterwards  sold,  and  the  testator  gets  the  same 
power  of  appointment  over  another  property.  The  will 
cannot  be  an  exercise  of  power  over  land  which,  for  this 
purpose,  did  not  exist  at  the  date  of  it. 

Next,  it  being  clear,  that  at  the  date  of  the  will,  his 
intention  was  that  the  residuary  devise  should  not 
operate  upon  the  property  over  which  he  had  a  power, 
the  difficulty  is,  whether  it  is  to  operate  on  the  property 
substituted  for  it.  In  the  simple  case  of  a  devise  to 
one  of  a  fee  simple  estate  and  a  devise  to  another  per- 
son of  all  the  rest  of  the  real  estate,  there  would  be  a 
clear  intention  that  the  estate  should  not  pass  to  the 
residuary  devisee ;  but  if  the  testator  afterwards  sold  it 
and  purchased  a  new  property,  I  should  think  that  it 
would  pass  under  the  residuary  clause. 

The  question  is  whether,  where  property  is  held  in 
trust  to  be  sold  and  vested  in  other  land  on  the  same 
trusts,  there  is  not  such  an  identity  between  the  land 
bought  and  the  land  sold,  as  to  preserve  the  intention 
that  it  should  not  be  included  in  the  residuary  bequest. 


The  Master  of  the  Rolls.  Jun,  29. 

I  think  the  case  of  Spooner's  Trust  (a)  satisfactorily 
disposes  of  the  point  that  the  purchase-moneys  pass  to 
the  widow.    I  had  some  doubt,  but  I  think  this  must 

be 

(a)  2  Sim.  (N.S.)  129. 
VOL.  XXI.  A  A 
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1866.  be  treated  as  a  new  estate  and  a  new  power  in  relation 
to  it,  and  must  be  considered  as  disposed  of  by  the 
residuary  devise. 


Gale 

V. 

Gale. 


As  to  the  invalidity  of  the  appointment^  I  entertain 
no  doubt,  that  the  appointment  by  the  will  had  no  effect 
either  on  the  new  estate  purchased  with  the  produce  of 
the  old,  or  on  purchase-money  which  stood  in  the  place 
of  the  settled  estate. 

The  Plaintiff,  therefore,  is  entitled  to  the  fund.' 


March  4, 5,  HODGSON  V.  SMITHSON. 

18. 

Bequest  to  A.  T^Y  his  will  dated  in  February,  1814,  the  testator  be- 

aftcr  h'e*de.  queathed  as  follows:—"  I  give  likewise  unto  my 

ceaietobe-  wife  Ann  Hill,  the  interest  upon  whatever  money  I 

perty  of  B,,  ^^Y  ^^^^  ^^  ^^^  ^^'  P^^  cent.  Consols,  or  any  other 
•«  or,  in  case  of  gtocks  I  may  have,  during  her  natural  life.     I  do  direct, 

her  decease,  . 

to  be  equally  that  after  my  wife's  decease,  one  half  of  the  property 

fw^!en  heT  belonging  to  me  in  the  3/.  per  cent.  Consols  shall  be 

children  disposed  of  as  follows  : — [He  then  disposed  of  that  half 

died  m  the  ^^^  proceeded.]    The  other  half  of  my  property  in  the 

testotor's  life-  3/,  per  cent  Consols,  shall   (after  ray  wife's  decease) 

time,  and  her  .                    •      •■»        -.^       .1.        i. 

only  child  sur-  become  the  property  of  my  cousm  Mrs.  Morville,  of 

d^^d^'^^h  ^"*  WtjA^^W,  in   Yorkshirey  or,  in  case  of  her  decease,  I 

life  of  i4.  do  direct  that  it  shall  be  equally  divided  between  her 

Held  that  i_*i_i         ?■   •       » 

the  word  children  living. 

**  living"  re- 
last  antece-  The  will  was  dated  in  1814.     Mrs.  Morville  died  in 
dent,  viz.  the  jgis,  leaving   Mrs.  Burrell  her  only  child  surviving. 

death  of  i>.,  ^                                                ^                              ^ 

and  that  such  The 
only  child  took 
a  vested  interest,  and  that  her  legal  personal  representatives  were  entitled  to  the  legacy. 
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The  testator  died  in  1819,  Mrs.  Burrell  died  in  1820,        1866. 
and  the  testator's  widow  had  died  "very  lately."  v*"s/-w 

Hodgson 

V. 

Mr.  R.  Palmer  and  Mr.  Brodrick,  for  the  Plaintiffs,  Smithson, 
the  mortgagees  of  the  husband  and  administrator  of 
Mrs.  BurrelL  The  question  raised  is,  whether  the 
term  '^  living"  is  to  be  applied  to  the  children  of  Mrs. 
MorvilU  living  at  the  event  last  before  mentioned, 
namely,  the  death  of  their  parent  Mrs.  Marville,  or 
whether  it  refers  to  the  death  of  the  tenant  for  life; 
in  other  words,  whether  the  daughter  of  Mrs.  MorviUe 
ought  to  have  survived  the  tenant  for  life  as  well  as 
Mrs.  MorviUe  in  order  to  become  entitled.  The  in- 
terest was  a  vested  interest  on  the  death  of  the  testator, 
and  the  case  is  in  fact  the  same  as  that  of  CouUhurst  v. 
Carter  (a).  They  cited  Ive  v.  King  (J) ;  Lyon  v. 
Coward  (jc);  Masters  v.  Scales  (d);  Barker  v.  Barker  (e). 

Mr.  Bagshawe  and  J.  //.  Palmer^  for  the  assignees 
of  the  husband,  in  the  same  interest  as  the  Plaintiffs. 

Mr.  Lloyd  and  Mr.  Bristotce,  for  the  next  of  kin  of  the 
testator,  contended,  that  there  was  an  intestacy  as  to  this 
moiety  of  the  fund,  in  consequence  of  the  death  of  Mrs. 
JUorvillein  the  lifetime  of  the  testator,  and  of  her  daughter 
Mrs.  Burrell  having  predeceased  the  widow,  the  tenant 
for  life.  They  argued  that  the  word  '*  living"  referred  to 
the  death  of  the  widow  and  not  to  that  of  Mrs.  Morville, 
for  that  being  the  period  of  division  was  the  time  for  as- 
certaining the  class  to  take.  They  cited  JSdwards  y.JEd" 
wards(f);  Neathwayy.Reed{g)\  Taylor  y. Beverley {h); 

Wordsworth 

(a)  15  Bcav.  421.  (e)  Ji  DtG.Sf  Sm.  758. 

(6)  16  Beav.  46.  (J)  15  Beav.  357. 

(c)  15  Sim,  287.  ig)  3  De  G.,  M,  if  G.  18. 

{d)  13  Beav.  60.  (A)  1  Coliyer,  108. 

A  a2 
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Wordsworth   v.  Wood  (a)  ;    Galland    v.   Leonard  (J) ; 
Hoghton  v.  Whitgreave  (c)  ;  Cripps  v.  Wolcott(d). 

m 

Mr.  Folktt  and  Mr.  Ware^  for  the  legal  personal  re- 
presentatives of  the  testator. 


Mr.  R,   Palmer^  in   reply,  referred  to  Hervey  v. 
M'Laughlin  (e) ;  Woodstock  v.  SAt//tto  (/). 


The  Mastbr  of  the  Rolls. 

I  determined,  in  the  case  of  Ive  v.  King  (g),  that  a 
distinction  existed  between  a  substitutional  gift  after 
a  bequest  to  persons  as  a  class,  and  one  following  a 
gift  to  a  named  and  specified  individual.  In  the  former 
case,  the  class  of  persons  cannot  take  by  substitution 
unless  the  parent  could  have  taken,  but  in  the  latter 
case,  that  is,  where  it  is  given  to  a  particular  legatee, 
the  substituted  legatee  is  introduced  into  the  will  in 
order  to  prevent  a  lapse.  I  accordingly,  in  that  case, 
held,  where  the  residuary  estate  of  the  testator  had  been 
given  to  the  wife  of  the  testator  for  life,  and  afterwards 
equally  amongst  five  named  and  specified  persons,  with 
a  direction  that  in  case  of  the  death  of  any  one  of  those 
persons,  the  share  was  to  go  to  his  or  her  respective 
children,  that  the  fact  of  the  death  of  one  of  these 
persons  before  the  death  of  the  testator  did  not  prevent 
the  children  of  that  person  from  taking  the  legacy, 
although  such  child,  who  survived  the  testator,  died 
before  the  death  of  the  tenant  for  life. 


(a)  4  MyL  if  Cr.  646;  1  H. 
L.  Co*.  151. 
(6)  1  Sw.  161. 
(c)  1  Jac,  4-  W,  146. 


{d)  4  Madd,  1 1. 
(e)  1  Price,  264. 
(/)  6  Sim.  416. 
(g)  16  Beav.  46. 


It 
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It  is  contended,  that  the  case  of  Ive  v.  King  does  not 
apply  to  the  present  will,  first,  on  account  of  the  effect  to 
be  given  to  the  word  '^  living/'  which,  it  is  contended,  has 
reference  solely  to  the  death  of  the  tenant  for  life ;  and 
secondly,  on  the  ground,  that  the  period  of  distribution 
must  be  the  period  for  ascertaining  the  class,  according 
to  the  suggestion  which  I  made  in  the  case  of  JEdwards 
V.  Edwards  (a).  I  am,  however,  of  opinion,  that  this 
ar^ment  fails  in  the  present  case.  I  have  re-considered 
my  decision  in  the  case  of  Ive  v.  King^  and  I  concur  in 
the  distinction  which  I  then  took  with  respect  to  the 
substituted  gifts.  It  follows  from  this,  that  the  death 
of  Mrs.  Morville  during  the  lifetime  of  the  testator  will 
not  prevent  her  daughter  from  taking  her  share,  unless 
the  word  '^  living''  has  that  effect. 


HODOBON 

Smithson. 


It  still  remains  to  be  considered,  at  what  time  the 
class  of  children  of  Mrs.  Morville  is  to  be  ascertained, 
and  whether  the  surviving  the  widow  is  not  made  a 
condition  precedent  to  taking  the  bequest  I  am  of 
opinion,  that  the  class  is  to  be  ascertained,  not  at  the 
death  of  the  tenant  for  life,  but  at  the  death  of  the 
parent,  subject  always  to  this, — that  as  the  testator 
survived  the  particular  legatee,  the  class  of  children 
cannot  be  ascertained  until  the  death  of  the  testator. 
This  principle  is  determined,  in  my  opinion,  by  the 
authorities  to  which  I  was  referred.  In  the  case  of  a 
particular  legatee,  his  children  who  are  to  take  must  be 
ascertained  at  his  death,-provided  the  particular  legatee 
has  survived  the  testator;  if  not,  they  will  be  ascertained 
at  the  death  of  the  testator.  This  was  the  principle 
laid  down  in  the  case  of  Lyon  v.  Coward  (J),  which 
was  to  this  effect: — there  the  testator  gave  his  re- 
siduary estate  in  tru&t  for  his  wife  for  her  life,  and  after 

her 

(a)  15  Bmv.  357.  (6)  15  Sim,  287. 
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her  death  it  was  to  be  sold  and  converted,  and  the 
moneys  arising  from  it  divided  amongst  the  children  of 
6ve  persons  who  might  be  living  at  the  time  of  the 
decease  of  his  wife,  and  the  issue  of  such  of  them  as 
might  then  be  dead,  in  equal  shares  and  proportions. 
It  is  clear  that,  if  it  had  to  be  divided  amongst  the 
children  of  his  five  sisters  who  were  alive  at  the  death  of 
his  wife,  the  case  of  LeaJu  v.  Robinson  (a)  would  have 
applied,  and  it  could  only  have  been  given  to  the  persons 
who  then  survived ;  but  he  went  on  to  say,  **  and  the 
issue  of  such  of  them  as  might  be  then  dead,  in  equal 
shares."  One  of  those  daughters  had  died  during  the 
lifetime  of  the  tenant  for  life,  leaving  children,  and  one 
of  those  children  so  left  died  before  the  tenant  for  life. 
The  Vice-Chancelior  held,  that  the  class  was  ascertained 
upon  the  death  of  the  particular  legatee,  and,  accordingly, 
that  that  child  took  a  vested  interest. 


The  same  principle  is  also  laid  down  in  the  case  of 
Barker  v.  Barker  (ft).  There  the  testator  gave  a  sum 
of  money  to  trustees,  in  trust  to  pay  the  interest  to 
his  daughter  for  her  life,  and  after  her  death  to  divide 
the  principal  between  all  and  every  the  children  of  his 
daughter  who  should  be  living  at  her  decease,  and  the 
lawful  issue  of  such  of  them  as  should  be  then  dead, 
leaving  issue,  so  that  the  issue  of  such  child  so  dying 
should  take  the  share  which  the  parent  would  have 
taken  if  living,  and  so  that  such  issue  of  each  child  so 
dying  should  take  equally  share  and  share  alike.  One 
of  the  children  of  the  tenant  for  life  died  in  her  lifetime, 
leaving  children,  and  one  of  those  children  died  during 
the  lifetime  of  the  tenant  for  life.  That  child  was  held 
to  have  attained  a  vested  interest. 


It 


(a)  2  Met.  363. 


(6)  5  De  G.  ^  Sm,  753. 


HODOSON 
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It  is  therefore,  in  my  opinion,  clear,  that,  except  for        1856. 
the  effect  of  the  word  "  living,"  the  child  gf  Mrs.  Mot^ 
viUef  who  survived  the  testator,  acquired  a  vested  inte- 
rest in  this  estate,  though  she  predeceased  the  tenant     Suithson. 
for  life. 

It  then  remains  to  consider  the  effect  of  the  word 
'Miving,"  and  whether  tiiat  varies  the  case.  In  my 
opinion  it  does  not.  If  it  could  be  read  as  a  condition 
that  the  legatee  was  not  to  take  unless  he  survived  the 
tenant  for  life,  of  course  the  intention  of  the  testator  so 
expressed  must  have  that  effect,  but  that,  in  my  opinion, 
is  not  the  effect.  The  word  refers  to  the  last  antecedent, 
which  is  the  death  of  Mrs.  Morville,  I  read  the  words 
again  to  shew  that  this  is  clear.  ^'The  other  half 
of  my  property  in  the  3/.  per  cent.  Consols  shall,  after 
my  wife's  decease,  become  the  property  of  my  cousin 
Mrs.  Morville,  of  Wakefield  in  Yorkshire,  or  in  case  of 
her  decease"  (that  is,  the  decease  of  Mrs.  Morville), 
then  "  I  do  direct  that  it  shall  be  equally  divided  between 
her  children  living."  Living  when  ?  Living  at  the  de- 
cease of  Mrs.  Morville,  which  is  the  last  antecedent  to 
which  it  applies.  It  is  not  provided  that  such  children 
shall  survive  his  wife,  nor  is  it  a  gift  "  to  such  as  shall 
be  living  at  the  decease  of  my  wife,"  but  it  is  to  those 
who  shall  be  living  at  the  decease  of  Mrs.  Morville.  It 
is  simply  the  expression  of  that,  which,  according  to  the 
reported  cases,  would  have  been  held  to  be  the  rule,  in 
case  the  testator  himself  had  not  expressed  it. 

I  am,  therefore,  of  opinion,  that  Mrs.  Burrell  took  a 
vested  interest,  and  that  her  legal  personal  representa- 
tive is  entitled  to  a  moiety  of  the  fund,  and  I  shall  order 
accordingly. 
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FOWLER  V.  COHN. 

March  6,  7. 

Devise  to  the  TN  1788>  the  testator  John  Fowler  devised  a  famiy 
the  cSn'^of  P^^'^^'y  freehold  and  partly  copyhold,  to  three  tnis- 

i4.  B.  and  tees  and  their  heirs,  to  the  use  of  his  son  Charles  for 
**  for  such  life,  '*  with  remainder  to  the  use  of  all  and  every,  or 
estates,"  and     g^^h  one  or  more  of  the  children  of  his  said  son,  whether 

m  such  man- 
ner and  form     born  in  his  (the  said  testator's)  lifetime  or  after  his  de- 

^  ^{jP'  cease,  and  their,  his  or  her  heirs,  for  such  estate  and 

ahould  ap-  '  '  * 

point.    Held,  estates,  by  such   parts  and  proportions,  and  in  such 

toTto  au-°°"  naa'^'^er  and  form,  as  his  said  son  by  deed  should  ap- 

thorize  an  ap-  point ;  and  in  default  of  such  appointment,  &c.,  to  the 

grandchild.  ^^^  of  all  the  children  of  his  son  Charles,  and  the  several 

A  power  to    ^j^^j  respective  heirs  of  the  bodies  of  all  and  every  such 
appomt  an  es-        ,         '^  ,  ,     -^ 

tate  authorizes  children."    There  was  a  clause  of  survivorship  in  case 

menuoTnls-  ^^y  ^^^^  children  should  happen  to  die  without  issue  of 
tees  to  sell  and  their  bodies,  with  divers  remainders  over. 

divide  the  pro- 
duce between 

the  objects.  Charles,  the  testator's  son,  by  his  will  dated  in  1842, 

directed  the  farm  to  be  sold  after  the  death  of  his  wife 
(who  was  entitled  to  a  life  interest  therein),  and  the  net 
proceeds  thereof  to  be  divided  into  fourteen  equal  parts, 
which  he  devised  as  follows  : — *'  To  my  son  John  Roger 
Gresley,  to  my  daughters  Martha  Gresley  and  Lavinia 
Atbina,  and  to  my  granddaughter  Eliza  Sarah  Lavinia, 
three-fourteenth  parts  each ;  and  to  my  daughter  the 
said  Louisa  Maria  two-fourteenth  parts,  and  to  their 
heirs,  executors,  administrators  and  assigns  respectively." 

The  granddaughter  was  the  only  child  of  a  deceased 
son. 


Charles 
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Charles  Fowler  died  in  November,  1863,  and  Martha^ 
his  widow,  in  February,  1844. 

Questions  having  arisen  as  to  whether  the  direction 
by  Charles  to  sell  the  farm  was  a  proper  exercise  of  the 
power  given  by  John,  as  to  whether  the  appointment  of 
three-fourteenths  of  the  proceeds  to  Eliza  Sarah  Lavinia 
(now  Mrs.  Cohn)  was  valid,  and  whether  the  legal  estate 
in  the  farm  was  to  any  extent  appointed  by  the  will  of 
Charles,  this  bill  was  filed  by  Martha  Gresley  Fowler^ 
one  of  the  daughters  of  Charles,  to  determine  these  ques- 
tions and  the  rights  of  the  parties. 

Mr.  Surrage  (in  the  absence  of  Mr.  R.  Palmer)^  for 
the  Plaintiff.  The  appointment  to  a  grandchild,  under 
a  power  to  appoint  to  children,  is  invalid  (a).  The 
power  authorizes  an  appointment  to  the  children  and 
their  heirs  ;  the  latter  words  are  the  ordinary  terras  of  a 
limitation  in  fee,  and  they  merely  authorize  an  appoints 
ment  to  the  children  in  fee  or  for  any  less  estate.  The 
appointment  by  Charles  Fowler,  so  far  as  it  was  made 
in  favour  of  children,  was  valid ;  but  so  far  as  regards 
grandchildren,  who  are  not  objects  of  the  power,  is  in- 
valid ;  consequently  the  three-fourteenths  appointed  to 
Mrs.  Cohn  are  unappointed,  and  go  as  in  default  of  ap- 
pointment. Secondly.  The  direction  to  sell  the  estate 
and  divide  the  produce  was  perfectly  valid,  for  a  power 
to  appoint  an  estate  **  authorizes,  in  equity,  a  sale  and  a 
gift  of  the  produce  of  the  estate;"  Crozier  v.  Crozier(b). 
in  Trolhpe  v.  Linton  (c),  it  was  held  by  Sir  John  Leach, 
**  that  creating  a  term  of  five  hundred  years  in  trustees 
was  a  good  legal  exercise  of  a  power  to  appoint,  for 
such  estate  or  estates,  in  such  parts,  shares  and  propor- 
tions, 


1866. 


(a)  2  Sug.  Paw.  272  (6th  ed.) 
(6)  3  Dm.  *  War.  371. 


(c)  1  Sim.  ^  St.  485. 
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1866.  tions,  and  in  such  manner  and  form  as  the  appointor 
should  think  fit ;  and  that  the  words  *  manner  and 
form'   enabled   him  to  give   equitable   estates  to   bis 

CoHM,  children."  Here  the  words  ^'manner  and  form"  enabled 
the  testator  Charles  to  give  equitable  estates  and  inte- 
rests. At  all  events,  if  a  sale  is  not  authorized,  there 
ought  to  be  a  partition. 

Mr.  ffoarBf  for  a  Trustee.  A  power  of  appointing 
real  estate  is  well  executed  by  a  devise  to  trustees  to 
sell,  and  an  appointment  of  the  money  produced  by  the 
sale ;  Kenworthy  ▼.  Bate  (a),  which  case  was  approved 
of  by  Lord  Cottenham  in  Thornton  v.  Bright  (&). 

Mr.  Greene^  in  the  same  interest.  First,  if  the  words 
were  used  in  the  gift  of  an  estate,  and  not  in  a  power, 
there  could  be  no  doubt  of  their  giving  a  fee.  Secondly, 
the  direction  to  sell  is  valid,  but  it  cannot  be  carried 
into  execution  against  the  will  of  the  parties  bene- 
ficially interested,  and  a  partition  should  be  directed; 
Hobson  V.  Sherwood {c).  [^The  Mastbr  of  the  Rolls. 
In  Trevor  v.  Trevor  {d),  a  gift  of  an  estate,  to  be  settled 
on  A,  for  life,  with  remainder  to  his  issue  in  tail  male, 
was  held  to  be  a  life  estate  to  A.,  with  a  remainder  in 
tail  male  to  his  sons  and  daughters ;  if  the  construction 
of  this  will  requires  it,  the  same  course  may  be  fol- 
lowed.] 

Mr.  Lhyd  and  Mr.  Begbie,  for  the  granddaughter, 
argued  that  the  power  authorized  an  appointment  to  a 
grandchild,  and  that  the  word  **  issue"  might  be  read 
*'  descendants." 

Mr.  Surrage,  in  reply. 

The  Mastbb  of  the  Rolls  reserved  judgment. 

The 

(a)  6  Fes.  793.  (d)  13  Sim.  108;  1  H.L.Cas. 

(b)  2  Myl.  i  Cr.  254.  239. 

(c)  4  Beav.  184. 
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He  Mastbb  of  the  Rolls. 

The  question  is,  whether  under  the  will  of  the  ori- 
ginal testator,  John  FowleVy  the  power  given  by  him  to 
Charles  Fowler  to  appoint  the  estate  made  grand- 
children objects  of  the  power. 

It  is  to  be  observed,  it  entirely  turns  upon  the 
meaning  of  the  word  **  heirs/'  whether  it  is  a  designatio 
personarum,  or  a  mere  limitation  of  the  estate  which  they 
are  to  take. 


1856. 


There  can  be  no  question  that  the  ordinary  meaning 
of  the  word  "  heirs/'  is  merely  a  limitation  of  the  estate, 
and  that  it  must  be  employed  in  a  peculiar  and  distinct 
signification  in  order  to  give  it  a  different  construction. 
However,  it  is  only  necessary  to  refer  to  the  numerous 
instances  which  arise  under  executory  documents,  to 
see  that  the  word  ''  heir*'  is  frequently  used  as  a  de^ 
ngnatio  personarum. 

I  referred  yesterday  to  the  case  of  Trevor  v.  7V«?or, 
in  which  Lord  Hampden  made  a  will,  and  directed  his 
estate  to  be  settled  on  Mr.  Trevor  for  life,  with  re- 
mainder to  his  issue  in  tail  male ;  and  it  was  held,  that 
''issue"  meant  his  children,  and  that  being  synonymous 
with  children,  it  included  daughters.  There  are  many 
instances  which  are/amiliar  to  the  Bar  of  cases  where 
the  word  "heir"  is  necessarily  used  as  a  mere  desig'- 
natio  persomB,  and  not  a  limitation  of  the  estate. 

In  this  case,  I  am  of  opinion,  that  it  is  designatio 
personarum,  and  not  a  limitation  of  the  estate,  and  I 
come  to  that  conclusion  for  this  reason : — in  examining 
the  clause,  you  must  ascertain  who  are  the  objects  of 
the  power,  and  what  they  are  to  take.  They  are  to 
take  such  estate  and  estates,  in  such  parts  and  pro- 
portions, 
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1856.  portions,  and  in  such  manner  and  form  as  his  son 
shall  by  deed  or  will  appoint.  The  objects  of  the 
power  are  clearly  the  children ;  and  then  the  will  goes 
on  to  say,  ''and  their,  his  or  her  heirs."  If  the  word 
**  heirs'*  is  there  used  as  a  limitation  of  the  estate 
which  children  are  to  take,  it  would  be  inconsistent 
to  say,  that  they  should  take  it  for  such  estate  as 
Charles  shall  appoint,  because  if  he  is  only  to  give  it  to 
the  children  and  their  heirs,  meaning  thereby  that  they 
are  to  take  it  in  fee,  he  cannot  have  the  power  afterwards 
to  limit  what  estate  they  are  to  take,  but  only  what  parts, 
shares  or  proportions  they  should  take.  I  am  of  opinion, 
that  the  word  **  heirs'*  must  have  been  used  to  express 
the  persons  who  are  the  objects  of  the  power,  and  not 
the  interests  which  they  are  to  take ;  and  that  the  ob- 
jects of  the  power  are  the  children  of  the  son  and  the 
heirs  of  the  children  of  the  son. 

Then  comes  the  question,  what  is  the  meaning  of  the 
word  **  heirs,"  and  that,  in  a  great  measure,  is  made  clear 
by  the  rest  of  the  will,  which  directs  how  this  property  is 
to  go  in  default  of  appointment,  for,  in  default  of  ap- 
pointment it  is  to  go,  not  merely  to  the  children,  but  to 
the  heirs  of  the  bodv  of  the  children,  and  in  default  of 
appointment,  he  uses  the  words  **  heirs"  and  **  issue" 
of  the  children  indiscriminately.  I  am,  therefore,  of 
opinion,  that  he  uses  the  word  "  heirs"  in  the  same 
manner  as  in  the  earlier  part,  and  that  the  word  ''  heirs" 
means  "  issue,"  and,  accordingly,  that  the  objects  of  the 
power  are  the  children  and  the  issue  of  the  children, 
and  that  they  are  to  take,  ''  for  such  estate  and  estates, 
in  such  parts  and  proportions,  and  in  such  manner  and 
form"  as  his  said  son  Charles^  by  deed  or  writing  exe- 
cuted as  therein  mentioned  should  direct,  and  as  he  has 
appointed  three-fourteenths  to  the  granddaughter,  the 
consequence  is,  that  she  is  entitled  to  take  that  portion. 

As 
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As  to  the  proposition,  that  a  power  to  divide  an  estate 
authorized  a  decree  to  sell  and  divide  the  produce ;  I 
find  it  quite  settled  by  the  authorities,  tliat  a  general 
power  of  disposition  of  the  whole  property  includes  the 
power  of  sale,  and,  consequently,  the  power  of  sale  is 
incidental  to  the  power  of  disposition  of  the  property 
in  such  manner  and  form,  although  the  original  will 
does  not  expressly  include  a  direct  power  of  sale.  I 
will  make  a  declaration  upon  these  two  points,  and 
decree  accordingly. 


365 
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ROBINSON  V.  KITCHIN. 


Jofi.  15. 


rr^HE  Defendants,  Kitchin  and  Gregson^  carrying  on  A  man  wbo 
business  in  co-partnership  as  stock  and  share  ^^l^^l^ 
hrokerSj  were  employed  by  the  Plaintiff  from  June^  world  as  a 
1860,  down  to  December^  1862,  as  his  brokers  in  buying  Jh^y^i^  ' 
and  selling  shares  and  bonds  in  British,  Colonial  and  pliedly  asseru 

gf      .  .,  J       .  .  .  J   •      L      •        that  he  has 

foreign  railway  and  mming  companies,  and  m  buymg  taken  the  step* 

and  sellin?  the  stocks  of  forei&:n  countries.     In  the  °®*^?!?*'y.  ^  ,- 
®  ^  ^  qualify  himself 

course  of  such  dealings  and  transactions,  certain  sums  to  act  as  such, 
of  money  were  paid  to  or  retained  by  them  in  respect  of  Jound^to  give 
commission,  continuation  and  brokerage.     Kitchin  was  discovery,  to 
the  partner  under  whose  direction  and  advice  the  Plain-  ^^^  « 

a  broker^  re- 


specting his 
deal 


tiff  principally  acted. 

ealings  and 

The  Plaintiff  alleged,  that  he  had  lately  discovered,  ^^tml^ 
that  the  Defendants,  during  the  period  they  were  so  he  may  there- 
employed  by  him  as  his  brokers,  acted  as  jobbers  as  himself  tope- 
well  as  brokers ;  and  that  in  many  cases,  they  were  the  cpiary  penal- 

J  ^        J  ties,  payable 

sellers,  to  the  city  of 
London^  for 
acting  as  a  broker  without  payment  of  the  fees  imposed  by  the  57  Gto^  3,  o.  Ix. 


Rob  iH  SON 
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1856.  sellers,  and  acted  as  principals,  though  professing  to  act 
as  brokers,  and  that  they  had  entered  into  no  bargain 
for  the  purchase  or  sale  of  shares,  &c.  on  his  behalf, 
KiTCHiN.  except  through  their  own  books,  and  that  they  had  ficti- 
tiously used  the  names  of  other  persons  to  deceive  and 
cheat  the  Plaintiff.  That,  in  many  instances,  they  had 
advised  the  Plaintiff  to  close  particular  transactions,  and 
nevertheless,  had  continued  the  same  themselves,  and 
made  considerable  profit  thereby ;  that,  in  transactions 
which  they  had  advised  him  to  keep  open,  they  charged 
him  with  continuation  money,  besides  appropriating  the 
gain  on  a  fall  or  rise  in  the  market ;  and  that  they  had 
thereby  defrauded  the  Plaintiff. 

The  Plaiutiff  by  his  bill  prayed  an  account. 

The  Defendants,  severally,  declined  to  answer  the 
interrogatories  as  to  the  dealings  and  transactions  be- 
tween  them  and  the  Plaintiff,  on  the  ground  that  the 
discovery  of  all  or  any  of  the  matters  declined  to  be 
answered  would  tend  to  subject  them,  respectively,  to 
the  penalties  imposed  by  **  The  Act  for  granting  an 
Equivalent  for  the  Diminution  of  the  Profits  of  the  Office 
of  Gauger  of  the  City  of  London^  and  increasing  the 
Payments  to  be  made  by  Brokers"  (67  Oeo.  3,  c.  Ix). 
This  Act  (s.  1)  enacted,  that  all  persons  admitted  to  act 
as  brokers,  within  the  city  of  London  and  liberties  thereof, 
by  the  Court  of  Mayor  and  Aldermen  of  the  said  city,  in 
pursuance  of  stat.  6  Ann.  c.  16,  should,  upon  their  ad- 
mission, over  and  above  the  sum  of  40«.,  by  the  last- 
mentioned  Act  required  to  be  paid,  pay  to  the  Chamber- 
lain of  the  said  city  the  sum  of  3/.,  and  should  also,  yearly, 
pay  to  the  chamberlain,  over  and  above  the  yearly  sum 
of  40«.,  required  by  the  same  Act  to  be  paid,  the  sum 
of  3/.  By  s.  2,  it  was  enacted,  that  if  any  person 
should  take  upon  him  to  act  as  a  broker  or  employ  any 

person 
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person  under  bim  to  act  as  such  (not  being  admitted,  in        1856. 
pursuance  of  the  said  recited  Act)  every  such  person,  so 
offending,  should  forfeit  and  pay  to  the  use  of  the  Mayor 
and  commonalty  and  citizens  of  the  said, city,  for  every     Kitchin. 
such  offence,  the  sum  of  100/.,  to  be  recovered,  &c. 

The  Plaintiff  took  exceptions  to  the  answers,  and  he 
gave  notice  of  motion  for  production  of  documents.  The 
exceptions  and  motion  came  on  to  be  heard  together. 

Mr.  J2.  Palmer  and  Mr.  Rudall^  in  support  of  the 
exceptions  and  motion. 

This  is  an  attempt  to  misapply  the  principle,  which 
protects  a  Defendant  from  a  discovery  of  that  which 
would  expose  him  to  penalties.  The  Defendants  refuse 
all  discovery,  alleging,  simply,  that  it  would  render  them 
liable  to  penalties ;  they  do  not  say  they  are  not  sworn 
brokers,  but  simply  set  up  the  statute  as  a  protection 
against  discovery.  Being  a  private  Act,  however,  it 
would  be  strange  if  it  imposed  anything  in  the  nature 
of  penalties,  inasmuch  as  penalties  are  imposed  in  re- 
spect of  acts  of  a  public  nature,  and  in  their  nature 
malaprohibita.  This  is  a  mere  money  question  between 
the  Brokers  and  the  cxiyoi London  and  nothing  more,  and 
nobody  reading  the  Act  can  say,  that  it  constitutes  any 
malum  prohibitum.  The  increase  of  the  penalties  is  the 
particular  mode  of  compensating  the  city  for  the  loss  of 
the  right  of  gauging  in  the  luondon  Docks ;  and  it  would 
be  a  very  singular  case,  if  the  statute  rendered  a  thing 
illegal,  for  which  it  provides  a  mere  money  payment  as 
a  compensation  or  as  the  mode  of  enforcing  payment 
of  a  fee  payable  by  persons  practising  as  brokers. 
Green  v.  Weaver  {p)  was   the  case  of  a  woolbroker, 

the 

(a)  1  Sim.  404. 
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the  bill  alleged  much  the  same  case  as  the  present, 
and  the  Defendant  insisted  on  protection,  on  the  ground 
of  his  being  subject  to  penalties  under  the  6  Arm,  c.  16; 
but  the  Vice-Chancellor  held,  that  the  privilege  could 
not  be  supported.  No  subsequent  case  affects  that 
decision,  nor  is  such  a  defence  available,  except 
where  the  public  law  of  the  land  steps  in  and  de- 
clares the  act  to  be  illegal ;  the  Court  will  then  pay 
regard  to  that  circumstance;  but  here  the  object  is 
not  to  make  an  act  illegal,  but  to  raise  money  for  the 
benefit  of  the  city  of  London.  They  cited  The  King  of 
the  Two  Sicilies  v.  Willcox  (a) ;  Johnson  v.  Hudson  {h) ; 
Smith  V.  Mawhood(c);  Fisher  v.  Price  {d);  Mitf. 
Plead,  (e). 


Mr.  Follett  and  Mr.  Martindale,  for  Kitchin.  In 
the  first  place  it  is  to  be  observed,  that  in  the  second 
section  of  the  57  Geo.  3,  c.  60,  it  is  recited,  that  by  6 
Ann.  c.  16,  it  was  enacted,  ''that  if  any  person  should 
take  upon  him  to  act  as  a  broker,  not  being  admitted  as 
aforesaid,  every  such  person  so  offending  should  forfeit 
and  pay  the  sum  therein  mentioned."  That,  however, 
is  repealed  by  the  second  section  of  the  67  Oeo.  3,  c. 
Ix.,  which  enacts,  that  every  person  so  offending  shall 
forfeit  and  pay  to  the  city  for  every  such  offence^  the 
sum  of  100/.,  recoverable,'*  &c.  So  that  the  question  is 
not  one  merely  of  money,  but  has  a  much  wider  scope, 
for  it  treats  the  act  as  an  ''  offence."  The  Act  of  Par- 
liament has  two  objects,  first,  to  put  the  brokers,  who 
pursue  their  calling  in  the  city,  under  the  control  of  the 
court  of  the  Mayor  and  aldermen ;    and,  secondly,  to 

impose 


(a)  ISim.  (^.5.)329,  330. 
(6)  11  Eait,  180. 
(0  14  M.  if  W.  452. 


{d)  11  heav.  194. 
{e)  Page  195  (4tb  ed.) 
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impose  penalties  on  such  as  act,  without  admission  1856. 
and  payment  of  the  sums  prescribed ;  that  is,  it  is  **  an 
offence"  to  act  as  broker  without  complying  with  the 
requirements  of  the  act,  and  a  penalty  is  fixed  "for  Kitchin. 
every  such  offence"  So  by  the  7  Geo.  2,  c.  8,  s.  8 
(the  Stock  Jobbing  Act),  time  bargains  are  made  an 
offence  by  imposing  a  penalty  on  such  as  make  them. 
It  is  difficult  to  escape  the  case  of  Oreen  v.  WeaveVy 
if  it  applies  to  this  case,  but  it  is  not  consistent  with 
subsequent  decisions,  as,  for  instance.  Short  v.  Mer^ 
cier{a).  It  is  not  the  illegality  of  the  act  but  the 
penalty  which  forms  the  ground  of  protection.  They 
cited  Sobinson  ▼.  Lomond  (b) ;  Fisher  y.  Ronalds  (c). 

Mr.  JRoupell,  for  Gregson,  None  of  the  authorities 
lay  down  the  principle,  that  a  criminal  penalty  alone, 
and  not  a  money  penalty,  will  protect  a  Defendant  from 
giving  discovery.  The  distinction  is  taken  in  Green  v. 
Weaver  {d)y  between  criminal  matters  and  money  pe- 
nalties ;  but  Paxton  v.  Douglas  (e)  shews  that  the 
principle  of  the  decision  in  Green  v.  Weaver  is  not 
sound ;  Williams  v.  Trye  (/).  Nobody  can  contract 
himself  out  of  the  privilege  of  protection,  or  by  agree- 
ment deprive  himself  of  the  benefit  of  it;  Lee  v. 
Readig). 

Mr.  a.  Palmer  was  not  called  on  for  a  reply. 

The  Mastbr  of  the  Rolls. 

I  think  in  this  case,  that  there  is  no  protection,  and 
that  the  Defendants  are  bound  to  answer  and  produce 

the 


(a)  2  Be  G.  ^  Sm.  635 ;  3  (d)  I  Sim.  404. 

Mac.  4  Gor,  205.  (e)  19  Fet.  225;  16  res.239. 

(6)  15  Jur.  240.  (/)  18  Beav.  366. 

(c)  12  C.  B.  762.  (g)  5  Bew.  381. 
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1856.  ^^6  documents  in  question.  *  In  my  opinion.  Green 
y.  Weaver  is  not  only  perfectly  good  law,  but  it  b 
quite  reconcileable  with  Short  v.  Merder  {a),  *and  the 
KiTCHiN.  whole  of  that  class  of  cases;  but  I  am  not  sure  whether  I 
should  put  the  case  on  an  implied  contract,  as  was  done 
by  Sir  Anthony  Heart  (jb).  In  the  first  place,  I  think 
the  dictum  of  Lord  Langddle^  in  Lee  ▼.  Read{c),  that  a 
man  could  not,  on  due  consideration,  contract  that  he 
would  not  avail  himself  of  his  legal  privilege  to  protect 
himself  from  discovery,  could  not  have  been  intended  to 
apply  to  such  cases  as  the  present.  I  think  that  a 
person  may  contract  not  to  avail  himself  of  any  privi- 
lege which  the  law  gives  him.  Undoubtedly,  it  is  an 
ordinary  case  to  contract,  as  to  a  particular  matter, 
with  this  reservation : — ^*  any  rule  of  law  or  equity  to 
the  contrary  notwithstanding."  It  is  merely  stating 
this  maxim — Modus  et  conventio  vincunt  legem.  In 
fact,  persons  may  contract  to  waive  any  privilege  which 
by  law  they  are  entitled  to. 

I  do  not  mean  to  express  any  opinion  on  the  Stock 
Jobbing  Act,  or  what  would  be  the  effect  of  persons 
contracting  between  themselves  not  to  avail  themselves 
of  the  privilege  to  avoid  any  disclosure,  but  it  would  be 
a  new  thing  to  me,  if,  after  such  a  contract,  this  Court 
should  allow  such  persons  to  avail  themselves  of  any 
such  privilege.  Certainly,  the  cases  of  Paxton  v. 
Douglas  {d  ),  and  The  East  India  Company  v.  Neave  (e), 
and  the  statement  of  Lord  Redesdale  in  his  treatise  (/)» 
establish,  that  a  person  may  contract  not  to  avail  him- 
self of  his  privilege.  But  that  is  distinct  from  the 
case  of  Short  v.  Mercier(g),  which   was  this: — two 

persons 

(a)  2  Be  G,  i  Sm,  635;  5  ((f)  16  Fei.  239  and  19  Fet.  225. 

Mae.  4"  Gor.  205.  (e)  5  Fci.  173. 

(6)  1  Sim.  404.  (/)  Page  193,  4th  ed.,  and 

(c)  5  Beav.  585.    Lord  Lang-  see  Beamea  on  Pleas,  262. 

dale  refen  to  "tL  criminal ch&Tge"  (g)  2  De  G.  i"  Sm.  635  and 

and  not  to  a  pecuniary  penalty.  3  Mac,  4  Gor.  205. 
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persons  entered  into  an  arrangement  which  they  knew 
was  prohibited  by  law,  and,  thereupon,  when  one  came 
to  ask  for  an  account  of  that  transaction^  the  other  said, 
'^  I  will  not  make  myself  liable  to  any  penalty  re- 
specting it  You  were  perfectly  aware  that  it  was  one 
of  the  conditions  entered  into  between  us,  that  I  should 
not  be  bound  to  make  any  disclosures.  The  law  says 
that  I  am  liable  to  penalties,  and,  as  a  necessary  con- 
sequence, I  am  not  bound  to  say  anything  relating  to 
it."  That  case  is  extremely  different  from  that  of  a 
person  who  is  ostensibly  carrying  on  the  business  of  a 
sworn  broker  in  the  city  of  London.  Not  only  is  there 
nothing  illegal  in  that  business,  but  it  is  a  perfectly 
honest  profession,  which  every  man  is  at  liberty  to 
carry  on,  and  a  man  who  professes  to  act  in  that 
character,  does  not  so  much  enter  into  a  contract  as 
positively  asserts,  that  he  is  properly  qualified  by  law 
and  18  enabled  to  perform  all  the  acts  and  duties  re- 
quired of  him  in  that  particular  character.  So,  if  a 
person  undertakes  to  deal  in  spirits  or  tobacco,  or  the 
like,  he  impliedly  asserts,  that  he  is  duly  qualified,  and 
that  he  has  taken  out  a  licence  to  enable  him  to  trade  in 
that  particular  article.  I  treat  the  matter  in  this  light : — 
as  those  cases  which  I  have  so  often  had  to  deal  with, 
in  which  the  Court  compels  a  man  to  make  good  his 
positive  and  his  implied  assertions.  The  enforcement  of 
truth  is  the  foundation  of  the  whole  equity,  and  the  man 
who  asserts  a  thing,  either  by  his  actions  or  by  express 
words,  shall  never  afterwards  be  allowed  to  contradict 
what  he  has  so  asserted.  In  this  case,  the  Defendant 
impliedly  asserted,  that  he  was  authorized  to  act  as  a 
sworn  broker,  and  a  person  who  holds  himself  out  as  a 
broker  impliedly  asserts,  that  he  has  done  all  that  is 
necessary  to  enable  him  to  act  properly  and  effectually 
as  such ;  for  otherwise  no  person  would  employ  him. 
Having  so  asserted,  it  is  not  open  to  him  to  say, 

B  B  2  ''I  made 
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1856.  "  I  made  you  believe  it,  though  such  is  not  the  feet. 
I  have  not  done  that  which  I  ought  to  have  done. 
I  have  made  myself  liable  to  penaltiesi  the  result  of 
KiTCBiN.  which  isy  that  you  cannot  obtain  from  me  any  in- 
formation as  to  the  transaction  in  which  I  have  been 
employed  by  you."  In  my  opinion,  that  is  not  the  law 
of  this  Court,  nor  the  law  of  the  land.  A  person 
holding  himself  out  and  acting  as  a  broker,  asserts  that 
he  is  duly  qualified  so  to  act.  Sir  Anthony  Hart  puts 
it  in  the  nature  of  an  implied  contract:  I  do  not  quarrel 
with  that  expression,  but  I  would  rather  put  it  on  the 
ground  that  I  have  myself  stated,  although  possibly 
the  distinction  is  merely  verbal. 

But  observe  how  different  is  a  stock  jobbing  trans- 
action, in  which  both  parties  know  that  it  is  illegal.  In 
Short  V.  Mercier  and  Robinson  v.  Lamond  the  parties 
perfectly  well  knew  that  the  transaction  was  an  unlawful 
transaction,  and  that  penalties  must  necessarily  be  in- 
curred, and  that  neither  party  could  obtain  discovery. 

I  approve  of  the  cases  of  Oreen  ▼.  Weaver  and  Short 
V.  Mercier ^  both  of  which  lead  to  this  conclusion,  that 
the  Defendant  is  bound  to  give  the  information  re- 
quired (a). 

(a)  See  Sidney  Smith't  Pr,  o/Eq.  37—41. 


Note. — Affirmed  by  the  Lords  Justices,  February  18,  1856. 
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WINDUS  V.  WINDUS. 

Feb.  29. 

rpHE  testator  had  freehold,  copyholds,  leaseholds  and  in  a  will,  the 
personal  estate  of  his  own,  and,  besides  these,  it  gtUute  A.  and* 
was  admitted,  that  under  his  marriage  settlement,  he  ^«  ™y  reaidu- 

-        ary  legatees 

had  a  power  of  appointing  freeholds,  leaseholds  and  a  will  not  pass 
sam  of  stock  to  his  children.  real  estate. 

A  testator 
gave  severed 
i]^uniaiy 

By  his  will,  made  in  1837,  he,  amongst  other  legacies,  legacies,  in- 
bequeathed  one  of  5,500/.  to  his  son  Eric.    "And  toS^n, 
5,000/.  to  his  son  Alfred^  to  be  vested  at  twenty-five,  and  devised 
and,  in  the  meantime,  the  dividends,  &c.  to  be  applied  copyhold  and 
for  their  maintenance  and  education  respectively."   The  leasehold  es- 

,  tates  to  his 

testator  also  gave  particular  directions  as  to  his  lease*  sons  B.  and  C. 
hold  residence  at  Stamford  Hill.    "And  as  to  all  his  "tenants in 

•^  ^  common,  and 

freehold,  copyhold  and  leasehold"  hereditaments,  &c.  appointed 
he  devised  and  bequeathed  the  same  unto  his  sons  ecoton.  ^fi. 
Thomas  and  AnsUu,  as  tenants  in  common,  and  their  died,  and  by  a 

codicil  the  te^ 

respective  heirs,  &c. ;  "  and  as  to  all  the  rest,  residue  tator  appointed 
and  remainder  of  his  personal  estate,"  he  bequeathed  ^  executw  m 
the  same  to  his  sons  Thomas  and  AnsUy  equally.    He  and  revoked 
appointed  Thomas  and  Ansley,  and  his  nephew  Ben-  ij^en  to°!iS' 
jamin,  executors.  and  C.,  and 

appointed 
them  "  re- 

Thomas  died  in  June,  1838,  without  issue,  and  in-  Ss,"an^^^^^^^ 

testate.  derapower, 

appomted  free- 
hold and  lease- 
Afterwards,  in  1843,  the  testator  made  a  codicil,  in  comprised  in ' 

these  words  : — "  Whereas,  since  the  making  of  my  will,  his  marriage 

my  »<  the  residu* 
ary  legatees, 
his  sons  A.  and  C."    Held,  that  the  moiety  of  the  freehold  estates  devised  to  B,  had 
lapsed,  and  descended  on  the  testator's  heir  (C),  and  that  C.  took  the  other  moiety 
under  the  unrevoked  devise  in  the  will. 
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1856.  my  son  Thomas  Windtu  has  departed  this  life,  in  the 
place  and  stead  of  him  I  appoint  my  son  Erie^  jointly 
with  his  brother  Ansley  Windus;  also  my  daughter 
WiMDVfl.  Matilda  Moore,  as  an  executrix,  in  the  room  of  my 
nephew  Benjamin  Windus^  whose  former  appointment 
I  do  hereby  revoke."  ^*  My  said  two  executors  and  ex- 
ecutrix are  to  act  also  as  trustees,  with  the  same  powers 
and  the  same  indemnity,  as  if  originally  named  both  as 
executors  and  trustees.  I  do  also  revoke  the  legacies  to 
my  aforesaid  two  sons  Ansley  and  Eric  Windus,  and  do 
appoint  them  residuary  legatees,  share  and  share  alike. 
The  testator  then  adverted  to  his  power,  and  after  stating 
his  dealing  with  the  funded  property,  proceeded  thus : — 
**  I  do  declare,  that  the  freehold  in  Whitecross  Street,  and 
the  leasehold  property  in  PentonmUe,  Compton  Street, 
Soho  and  elsewhere,  agreeably  to  the  said  marriage 
settlement,  I  mean  to  go  to  the  residuary  legatees,  my 
sons  Ansley  Windus  and  Eric  Windus,  share  and  share 
alike."  He  then  altered  his  disposition  of  the  Stamford 
Hill  leasehold. 

The  testator  died  in  December,  1854,  leaving  Ansley 
his  eldest  son  and  heir-at-law,  who  instituted  this  suit, 
claiming  to  be  entitled  to  one  moiety  of  the  freehold 
and  copyhold  estates  as  specifically  devised  to  him,  and 
to  the  other  moiety  (which  had,  as  he  contended,  lapsed 
by  the  death  of  Thomas)  as  heir-at-law  of  the  testator. 
Eric,  on  the  other  hand,  claimed  to  be  entitled  to  the 
latter  moiety  of  the  freeholds  as  ^'residuary  legatee" 
substituted  for  Thomas. 

Mr.  Swanston,  Mr.  Lewin,  and  Mr.  J.  A.  Foote,  for 
the  Plaintiff.  The  heir-at-law  can  only  be  disinherited 
by  express  words  or  necessary  implication.  The  moiety 
of  the  testator's  freehold  estates,  which  were  specifically 
devised  by  the  will  to  Thomas,  lapsed  by  his  death  in 

the 
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the  testator's  lifetime,  and  not  having  been  devised  by  1856. 
the  codicil,  they  passed  to  Ansley  as  the  testator's  heir- 
at-law.  Nothing  is  said  as  to  real  estate  in  the  codicil 
except  as  to  the  freehold  in  Whitecross  Street,  which 
was  settled  property ;  the  codicil  is  silent  as  to  the  tes- 
tator's own  unsettled  real  estate.  The  testator  evidently 
had  his  will  Jbefore  him  at  the  time  of  making  the 
codicil ;  he  refers  to  it  in  the  codicil,  in  the  clause  in 
which  he  appoints  his  two  sons  his  residuary  legatees, 
and  revokes  their  legacies  given  by  the  will.  There 
are  four  things  he  wished — to  vary  the  appointment 
of  executors  and  trustees,  to  exercise  the  power  of 
appointment  over  the  settled  property,  to  revoke  the 
legacies  to  his  sons  Ansley  and  Eric,  and  to  give  his 
residuary  personal  estate  to  Ansley  and  Eric.  Those 
were  the  purposes  contemplated  by  the  codicil,  and 
it  would  be  difficult  to  see  how  it  effects  anything 
more,  for  it  cannot  be  argued,  that  by  the  mere  appoint- 
ment of  residuary  legatees"  the  real  estate  would  pass. 
He  must  have  known  that  the  specific  devise  had  also 
failed,  and  yet,  though  he  has  supplied  the  place  of 
Thomas  with  regard  to  the  residuary  personal  estate, 
there  is  no  part  of  the  codicil  which  indicates  any  inten- 
tion of  depriving  his  heir  of  that  which  he  must  have 
known,  when  he  executed  the  instrument,  would  other- 
wise descend  to  him.  If  he  had  intended  that  Ansley 
should  not  take  the  lapsed  moiety  of  the  specific  devise, 
why  not  express  the  intention  ?  There  are  two  parts  of 
the  codicil  to  which  reference  will  be  made  in  favour  of 
Eric:  first,  the  words  ''  in  the  place  and  stead  of  him  I 
do  constitute  and  appoint  my  son  Eric,  jointly  with  his 
brother  Ansley^'  &c.  That  clause,  however,  does  not 
give  Eric  all  that  the  testator  had,  by  the  will,  given  to 
Thomas;  on  the  contrary,  it  is  a  clause  limited  to  the 
appointment  bf  certain  offices.  To  hold  that  it  had  a 
greater  operation,  would  not  only  be  at  variance  with 

the 
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tbe  express  terms,  bat  would  also  expunge  subsequent 
portions  of  the  will ;  for  if  by  this  substitution  JEric 
was,  to  all  intents  and  purposes,  placed  in  the  position 
of  ThomcUf  there  was  no  need  to  appoint  **  residuary 
legatees  ;**  it  was  already  done,  and  a  portion  of  the 
will  would  not  only  be  surplusage,  but  contradictory  to 
other  portions,  for  the  substitution  of  the  office  is  in  joint 
tenancy,  and  would  pass  to  the  surviTor,  whereas  what 
is  afterwards  given  to  them  is  expressly  as  tenants  in 
common,  yiz.,  **  share  and  share  alike."  Secondly,  as 
to  the  alteration  in  respect  of  the  Stamford  Hill  house, 
that  was  leasehold,  and  the  clause  related  to  the  per- 
sonal estate  alone,  and  affords  no  ground  for  arriving  at 
the  conclusion  that  the  heir  is  to  be  disinherited.  It  is 
enough  for  the  heir  to  say,  there  are  no  express  words 
or  necessary  implication  to  disinherit  him,  even  though 
there  was  a  strong  indication  of  intention  to  do  so ;  but 
here  the  evidence  of  intention  is  all  the  oth^  way.  Tbe 
phrase  **  necessary  implication*'  is  in  practice  sufficiently 
definite ;  there  must,  beyond  doubt,  be  evidence  of  in- 
tention to  raise  it ; — ^there  roust  be  evidence,  beyond  a 
doubt,  upon  the  words  of  the  will,  of  an  intention  to 
disinherit ;  KeUett  v.  Kellett  (a).  There  were,  there  ex- 
pressions which  raised  a  judicial  doubt  whether  the 
testator  did  or  not  intend  to  disinherit  the  heir,  but  that 
proved  insufficient  Tbe  words  here  used  are  to  be 
taken  in  their  usual  and  known  acceptation,  unless  there 
is  strong  evidence  to  the  contrary;  Church  v.  Mundy(h) ; 
Saumarez  v.  Sautnarez  (c) ;  and  the  same  principle  was 
recognized  in  Coard  v.  Holdemess  ((/).  The  expression 
**  residuary  legatees''  is  therefore  confined  to  personalty. 


Mr.  i2.  Palmer  and  Mr.  Rogers^  contra.    Nobody 

would 


(a)  1  fi.  4-  B.  533;  3  Dow. 
248. 

(6)  12  Ves,  426. 


(c)  4  MyL  4-  Cr.  331. 

(d)  20  Beav.  147. 
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would  contend  that  words  appointing  an  executor  would  1866. 
constitute  a  devise  of  real  estate;  but  if  an  intention 
appears  on  the  face  of  the  will  to  give  property  it  must 
be  held  to  pass.  As  to  "  doubt"  and  "  necessary  im-  Wikdub. 
plication,"  the  Court  must  be  satisfied  from  the  instru- 
ment of  an  intention  to  give,  and,  if  so,  it  will  act 
upon  it.  Many  wills  are  obscure,  and  the  means  by 
which  the  intention  is  arrived  at  and  ascertained  are  not 
always  satisfactory ;  but,  nevertheless,  the  Court  often 
comes  to  a  conclusion  as  to  what  the  intention  is,  from 
the  different  clauses  and  inconsistent  expressions  in  a 
will.  Here  the  testator,  by  the  words  **  residuary 
legatees"  in  the  codicil,  intended  to  describe  the  persons 
who  were  to  take  all  the  property  comprehended  in  the 
general  gift  in  the  will  in  favour  of  Thonuu  and  Ansley. 

Thoma$  having  died,  the  object  of  the  codicil  was  to 
supply  the  gap  and  prevent  an  intestacy,  by  substituting  * 
Eric  for  Thomas.  But  the  material  clause  is  this : — **  I 
do  revoke,**  &c.  It  is  assumed  by  the  other  side  that  the 
testator  makes  Ansley  and  Eric  ^'  residuary  legatees" 
of  his  personal  estate  only,  but  there  is  not  a  word 
about  personal  estate.  The  real  question  is,  what  is 
meant  by  the  words  **  I  do  revoke?"  &c.  It  is  clear  he 
means  to  revoke  the  whole  of  the  gift  in  the  will  in 
favour  of  Ansky  and  Ericy  and  to  appoint  them  to  the 
same  position,  which  was  occupied  under  the  will  by  the 
persons  who  were  therein  named  ''residuary  legatees,"  so 
that  they  should  take  every  thing  that  those  persons 
would  have  taken.  It  is  argued,  that "  legacy," ''  legatee," 
''  residuary  legatee,"  as  used  in  the  will,  are  all  to  be 
held  to  apply  to  personal  estate  only;  but  the  word 
^  legatee,"  derived  from  legare  Ugatumj  is  as  applicable 
to  real  as  personal  estate.  The  meaning  of  the  testator 
is  evident,  from  the  mode  in  which  he  subsequently 
applies  the  same  words  ''  residuary  legatees,"  for  he  de- 
vises 
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1866.  ▼ifl^  ^6  freehold  in  Whitecross  Street  to  the ''  residuary 
legatees."  Then  what  is  the  legacy  in  the  will  given  to 
Ansley  which  is  revoked  ?  It  would  be  an  unsatisfactory 
answer  to  say  it  was  the  residue  of  the  personal  estate, 
for  it  would  be  a  forced  and  unnatural  construction  to 
suppose  he  meant  a  revocation  of  the  residuary  personal 
estate,  in  order  to  give  back  again  precisely  the  same 
interest  The  language  is  peculiar,  it  is  not  **  I  gi?e 
them  the  residue  of  my  personal  estate/'  but  '^  I  appoint 
them  my  residuary  l^tees.''  The  words  ''  residuary 
legatees*'  are  not  used  at  all  in  the  will,  nor  is  that 
character  noticed.  Those  words  may  indeed  be  thought 
primA  facie  to  have  relation  to  '^  residue  and  remainder 
of  my  personal  estate ;"  but  when  it  is  considered  that 
the  persons  who,  under  the  will,  are  to  take  the  residue 
and  remainder  of  the  personal  estate,  are  the  same  per- 
sons who  are  to  take  the  whole  of  the  freehold,  &c.,  and 
looking  to  the  other  circumstances,  this  peculiar  language 
will  be  easily  understood  to  be  a  description  of  the  per- 
sons who  under  the  will  were  to  take,  and  as  substi- 
tuting these  persons  for  the  same  interests  as  were 
formerly  given  to  other  persons. 

The  authorities  shew  that  the  expression  is  extremely 
flexible,  and  may  be  moulded  to  effect  the  real  intention.. 
In  Davenport  v.  Coltman{a)  the  testator  had  a  free- 
hold house  in  C,  and  estates  in  J7.  and  Z.  He  gave 
pecuniary  legacies  to  his  heir  and  to  his  two  daughters 
M.  and  C  He  gave  to  his  wife  for  her  life,  his  house, 
his  plate,  and  stock  in  the  funds.  He  then  proceeded 
thus : — At  her  decease  it  is  my  will  that  M.  and  C  shall 
divide  equally,  as  residuary  legatees,  whatever  I  may  die 
possessed  of.  The  Vice-Chancellor  of  England  held 
that  M.  and  C.  took  an  estate  in  fee,  in  remainder  ex- 
pectant 

(o)  12  Sim.  590. 
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pectant  on  the  death  of  the  testator's  widow,  in  the 
house  in  C.  and  the  estates  in  H.  and  L. 

In  Day  v.  Daveron{a)  a  testator  gave  a  freehold 
house  to  his  wife  for  her  sole  use  and  benefit,  and 
another  freehold  house  to  her  for  her  life ;  and  he  also 
gave  to  her  all  his  household  goods,  plate,  &c. ;  but,  if 
she  married  again,  the  whole  of  the  above  property  was 
to  become  the  property  of  his  daughter;  and,  in  case 
his  wife  should  remain  unmarried,  then  he  gave  the 
second-mentioned  house  to  his  daughter  for  her  life,  and 
to  her  children,  after  his  wife's  death.  He  proceeded  in 
these  words : — ''  I  also  appoint  my  wife,  provided  she 
remains  unmarried,  sole  executrix  and  reriduary  legatee 
to  all  other  property  I  may  possess  at  my  decease."  It 
was  held«  that  the  fee  simple  in.  the  first-mentioned 
house  passed  to  the  wife. 

In  Evans  v.  Cro$bie{Jb)  the  testator  gave  all  his  real 
and  personal  estate  to  James  and  Malcolm^  their  heirs, 
executors,  &c.,  in  trust  thereout  to  pay  a  legacy  of 
1,6002. :  and,  after  giving  1,0002.  to  James^  he  left  to  his 
brother,  Donald^  2,000/.,  and  added,  ''  and  also  to  he 
my  residuary  legatee"  after  which  he  gave  200/.  to 
another  of  his  sisters.  The  Vice-chancellor  of  JEng^ 
land  held,  that  Donald  was  the  testator's  residuary 
devisee  as  well  as  legatee ;  and  in  giving  judgment  he 
observed,  "  It  seems  to  me  that  the  cases  of  Day  v. 
Daveron  and  Davenport  v.  Coltman,  have  a  value  with 
regard  to  this  case  in  this  respect,  that  they  are  the 
authorities  as  to  the  use  of  the  word  '  legatee'  as  appli- 
cable, in  the  minds  of  the  parties  who  used  it,  to  a  dis- 
position of  real  estate.  It  is  true,  that  in  those  two 
cases,  the  Court  looked,  as  it  ought  to  do,  at  the  whole 

of 

(a)  12  Sim.  200.  {b)  15  Skn.  600. 
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1856.  of  the  will :  but  those  two  cases  prove  that  persons  not 
well  educated,  or,  at  least,  not  well  instructed  in  law,  do 
use  the  term  '  legatee'  as  designating  the  person  who, 
WiNous.  by  virtue  of  their  gift,  is  to  take  land  as  well  as  per- 
sonalty. In  both  those  cases  the  term  was  used  by 
persons  who  meant  to  describe  those  who  were  to  take 
the  real  as  well  as  the  personal  estate.  If  instances 
were  wanting,  no  one  could  doubt,  that  in  common  par- 
lance, the  term  '  legatee'  implies  the  person  who  takes 
a  beuefit  by  the  will."  The  substance  of  the  intention 
was,  that  the  two  elder  sons  for  the  time  being  should 
take  the  whole  property. 

They  cited  Hope  v.  Taylor  {a) ;  Hardacre  v.  Nash  (6); 
Pitman  v.  Stevens^c);  Warren  v.  Newton(d);  Doe  d. 
Roberts  v.  Roberts(e) ;  Underwood  v.  Wing{f). 

Mr.  JBabington,  for  a  trustee. 

Mr.  Lloyd  and  Mr.  Kirkman,  for  other  parties. 


Feb,  29.  The  M A8TBB  of  the  Rolls. 

I  entertain  no  doubt  as  to  the  construction  of  this 
will  and  codicil ;  the  cases  cited  are  all  perfectly  dis- 
tinguishable, and  do  not  affect  the  question  before  me. 
I  first  look  at  this  case  as  if  there  were  nothing  but 
the  codicil,  and  I  then  look  at  it  in  conjunction  with 
the  will;  and  it  appears  to  me  impossible,  in  either 

view, 

(a)  1  Burr.  268.  (e)  7  Mea.  4*  W.  382. 

(6)  5  7;  R.  716.  (/)  19  Beav.  459  and  4  De 

((•)  15  Etut,  505.  G.,  M.  ^  G.  633. 
[d)  Dru.  464. 
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view,  to  say,  that  there  is  any  disposition  of  that  por-  1856. 
tion  of  the  real  estate  which  was  originally  given  to 
Thomas.  Suppose  the  codicil  stood  alone  and  there 
was  no  will,  it  is  quite  settled  by  KeUett  v.  Kellett  (a),  Wihdub. 
and  Day  y.  Daveron  (ft),  if  indeed  it  wanted  such  autho- 
rity, that  these  words,  "I  constitute  J..  B.  and  C  2>. 
my  residuary  legatees,"  standing  alone,  without  any 
context  and  without  anything  to  assist  the  construction, 
would  not  disinherit  the  heir,  and  that  the  words  "  resi- 
duary legatees"  would  have  a  definite  and  technical 
sense  applying  simply  to  personal  property.  It  is  per* 
fectly  true  that  the  terms  are  very  flexible,  and  that  if  it 
can  be  shewn,  by  the  testator's  will,  that  he  used  them  in 
a  different  sense,  that  different  sense  must  be  applied  to 
them.  That  is  really  all  that  is  shewn  by  the  cases  which 
have  been  referred  to.  In  the  case  of  Day  v.  Daveron 
the  words  were,  '*  I  appoint  my  wife,  provided  she  re- 
mains unmarried,  sole  executrix  and  residuary  legatee  of 
all  other  property  I  may  possess  at  my  decease,"  and  the 
question  was,  whether  the  words ''  all  my  property"  were 
to  be  cut  down  to  personalty,  or  whether  the  word 
^'  legatee"  was  to  be  extended  to  real  as  well  as  personal 
estate,  and  the  Vice-chancellor  thought,  as  probably 
everybody  else  would  think,  that  the  subject  of  the  gift 
was  all  the  property,  and  that  the  testator  was  merely 
directing  how  the  residuary  legatee  was  to  take. 

In  the  case  of  Davenport  v.  Coltman  (c),  the  words 
were, "  shall  divide  as  residuary  legatee  whatever  I  may 
die  possessed  of."  The  question  was  very  much  of  the 
same  character,  whether  the  words  "  whatever  I  may 
die  possessed  of  were  to  be  cut  down  to  personal 
estate. 


The 


(a)  3  Dow.  248.  (c)  12  Sim.  588. 

{b)  12  Sim.  200. 
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1856.  The  case  of  Evans  ▼.  Crosbie  (a)  is  undoubtedly  a 

peculiar  case.  I  think,  from  the  judgment,  that  the  Vice- 
chancellor  rather  proceeded  upon  the  fact,  that  the  tes- 

WiRDUB.  tator  seemed  to  have  anticipated  that  the  real  estate 
would,  to  a  great  extent,  be  converted  into  money,  and 
that  the  personal  estate  would,  probably,  be  insufficient 
to  pay  the  legacy  without  the  aid  of  the  i'eal  estate : — 
that  the  residuary  gift  should  not  take  effect  till  all  the 
legacies  had  been  satisfied,  and  that  Donald  should 
take  every  thing  after  payment  of  the  legacies. 

I  consider  it  then  to  be  settled,  that  if  the  words  stood 
alone,  "I  constitute  A.  B.  and  C  D.  my  residuary 
legatees,"  they  would  only  affect  personal  property,  and 
would  not  affect  real  estate,  and  that  the  real  estate 
would  not  pass  under  those  words.  But  then,  they  are 
coupled  with  the  words,  *^  I  do  also  revoke  the  legacies 
to  my  aforesaid  two  sons  Ansley  and  Eric  Windus^  and 
do  appoint  them  residuary  legatees,  share  and  share 
alike ;"  that,  no  doubt,  refers  to  the  original  will,  and 
then  you  turn  to  the  original  will,  in  which  the  word 
"  legacy'^  is  repeatedly  used,  but  only  with  reference  to 
personal  estate.  The  testator  says  ''  I  revoke  the  l^a- 
cies  to  my  two  sons  Ansley  and  Eric^  and  appoint  them 
residuary  legatees.''  Can  it  be  said,  that  the  words 
"  residuary  legatees"  are  to  extend  to  real  estate,  when 
we  find,  upon  reference  to  the  original  vnll,  that  the  tes- 
tator has  accurately  confined  the  word  ''legacy"  to 
personal  estate  ? 

I  find  also,  that  the  testator,  in  the  original  will, 
has  made  a  distinction  between  the  disposition  of  his 
real  and  of  the  residue  of  his  personal  estate.    He  first 

devises 

(a)  15  Sim.  600. 
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devises  the  former,  and  then  by  a  separate  clause  be*       1866. 
queaths  the  latter.    Having  made  a  distinction  between 
them,  am  I  to  assume  that  he  did  not  understand  that 
distinction  when  he  made  the  codicil,  and  which  is  a      Wihduj, 
part  of  the  will  ? 

It  is  very  true,  that,  looking  at  the  scope  of  the  will 
and  codicil,  and  seeing  that  by  his  original  will  he  in* 
tended,  as  it  were,  to  make  the  two  eldest  sons  inherit 
his  property  equally  between  them,  that  something  of 
the  same  disposition  may  be  observed  on  the  codicil,  and 
it  may  be  thence  inferred,  that  the  testator  has  not,  in  this 
codicil,  really  expressed  his  intention  with  respect  to  the 
disposition  of  his  property.  I  may  speculate  upon  this, 
but  I  am  satisfied,  that  if  I  were  to  go  beyond  a  mere 
speculation  and  say  that  I  am  to  carry  it  into  effect 
as  if  he  had  expressed  it,  I  should  be  making  a  will 
for  the  testator,  and  not  construing  what  he  himself  has 
stated. 

An  argument  has  been  adduced  from  the  circum- 
stance, that  in  the  codicil  the  testator  has  appointed  the 
freehold  property  comprised  in  his  marriage  settlement 
to  his  residuary  legatees.  If  he  had  said,  that  his  re- 
siduary legatees  should  take  the  whole  real  estate,  or  if 
that  intention  could  be  discovered  from  that  circum- 
stance, it  would  be  very  strong  no  doubt  in  favour  of  the 
residuary  legatees ;  but  I  cannot  find  such  an  intention. 
If  the  real  estates  had  not  been  comprised  in  the 
settlement,  the  devise  of  them  would  obviously  have 
an  opposite  effect,  because  it  would  shew,  by  the  de- 
vise of  a  particular  messuage  to  his  residuary  legatees, 
that  he  did  not  intend  the  whole  to  pass.  Now  it  ap- 
pears to  me,  that  by  the  expression  "  residuary  legatees,'' 
in  the  appointment  of  the  settled  real  estate,  the  testator 
means  nothing  more  than  a  description  of  the  persons 

who 
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who  are  to  take  this  property  appointed  under  the  mar- 
riage settlement,  and  that  it  has  no  other  signification 
or  meaning. 

Undoubtedly,  it  is  truey  that  by  the  revocation  of  the 
legacies  to  the  two  sons,  he  does,  apparently,  what  it 
is  very  probable  that  it  was  not  his  intention  to  do,  if 
he  had  seen  the  full  effect  of  it,  that  is  to  say,  he  takes 
away  the  6,000Z.  from  JEric,  while  he  merely  takes 
away  the  leaseholds  from  the  other  brother,  and,  in 
effect,  he  gives  half  of  that  legacy  of  6,00OZ.  to  the  elder 
brother.  If  he  had  been  told  what  the  effect  of  that 
might  be,  it  is  very  probable  that  he  would  have  ex- 
pressed himself  otherwise. 

But  he  has  not  done  so,  and  I  feel  satisfied,  upon  the 
face  of  this  codicil,  that  there  is  no  disposition  of  that 
portion  of  the  real  estate  which  lapsed  by  the  death 
of  Thomas  in  the  lifetime  of  the  testator. 


Note.— Affinned  by  the  full  Court  of  Appeal,  5th  August,  1856. 
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SMITH  V.  SMITH. 

Feb.  13. 
rriHE  testatrix  gave  and  bequeathed  unto  each  of  her  The  husband 

-■-      three  granddaughters,  Jane,  Mercy  and  Martha,  o[  adStSf 
the  sum  of  150Z.,  and  she  directed  her  executrixes  to  trix  is  liable 

....         •       .    xi_  •  •     xL  i_         for  aW  the  aa- 

invest  these  legacies,  in  their  own  names,  in  the  purchase  geu  received 

of  Five  per  Cent  Navy  Annuities,  and  in  like  manner  to  ^^  devaHttyiu 
,  ,  ,  committed  by 

invest  the  dividends,  in  order  that  the  same  might  accu-  himself  or  by 

mulate  until  her  grandchildren  should  severally  attain  |»»wifedunng 

^  ^  -^  the  coverture, 

twenty-one ;  and  upon  their  severally  attaining  twenty-  and  his  estate 
one,  she  directed  their  respective  legacies,  with  the  af^^is  **  * 
accumulations,  to  be  paici  to  them.  death. 

^  The  husband 

of  an  execn- 

The  testatrix  then  bequeathed  a  leasehold  property  trix,  who  was 
in  Bath,  and  her  residence,  to  Elizabeth  Smith  and  breach  of^ 
Charlotte  Smith;  and  she  appointed  Elisabeth  Smith,  trust,  made 
and  the  wife  of  James  Chant  Smith  (who  renounced)  i^q  others  his 

her  executrixes.  executrix  and 

executors. 
"  They  pos- 

The  testatrix  died  in  1821,  and  in  the  same  year,  her  Bussed  them- 

selves  of  all 

will  was  proved  hy  Elizabeth  Smith  alone.     In  1822  his  assets." 
Elizabeth  Smith  married  John  Smith,  who,  in  1822,  P®!^*  ^^**  f^« 

husband  s  lia- 

sold  his  wife's  share  in  the  leasehold  for  999/.  10^.;  he  bility  was  not 
received  other  assets  and  allowed  part  to  remain  out  on  •?^""®^  **y  *"« 

^  circumstance 

the  personal  security  of  James  Grant  Smith,  the  greater  of  his  widow 

part  of  which  was  lost  by  bis  bankruptcy.  sdf  the  two*'" 

characters ; 

Jane  attained  twenty-one  in  1825,  and  her  legacy  and  in  a  suit 
was  paid,  and  some  payments  had  been  made  to  the  busbimd^sa^ 
residuary  legatee.  ■«**>  *"  »«>•  , 

quiry  as  to  the 
amount  of  such 

John  Smith  died  in  February,  1835,  and  he  appointed  assets  received 

his  refused,  and  it 
was  held,  that 
her  legal  personal  representative  was  not  a  necessary  party. 

VOL.  XXI.  C  C 
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1R56.  his  wife  and  the  two  Defendants  executors.  The  Plaintiff 
Martha  attained  twenty-one  in  March^  1835,  and  she 
received  some  small  payments,  on  account,  down  to  July^ 
1837. 

Elizabeth  Smith,  the  executrix  of  the  original  tes- 
tatrix, died  in  1837.  The  Plaintiff  Martha  having  made 
many  applications  for  her  legacy,  which  were  unsuc- 
cessful, she  and  her  husband  instituted  this  suit  in 
May,  1864,  against  the  representatives  of  John  Smith, 
to  compel  payment. 

The  bill  contained  the  following  paragraph,  which  was 
relied  on  by  the  Defendants: — 

^'  12.  The  said  John  Smith  died  seised  and  possessed 
of  a  laige  real  and  personal  estate,  and  the  Defendants 
James  Grant  Smith  and  John  Smith  and  the  said 
Elizabeth  Smith  possessed  themselves,  as  the  executors 
of  the  said  John  Smith,  of  all  the  personal  estate  and 
effects  of  the  said  John  Smith  ;  and  after  the  decease  of 
the  said  Elizabeth  Smith,  the  same  were  possessed  by 
the  Defendants  James  Grant  Smith  and  John  Smith" 

The  Defendants  stated  that  they  had  administered 
the  estate  o{  John  Smith,  and,  in  1846,  paid  over  the 
residue  of  his  personal  estate  and  effects  to  the  residuary 
legatees  under  his  will. 

Mr.  R.  Palmer  and  Mr.  W.  JD.  Lewis,  for  the  Plaintiff, 
insisted,  that  a  trust  had  been  created  by  the  will  of 
the  testatrix  in  favour  of  Martha,  that  John  Smith  had 
been  guilty  of  a  breach  of  trust,  by  not  investing  and 
accumulating  the  Plaintiff's  legacy,  in  pursuance  of  the 
trusts,  that  the  estate  of  John  Smith  was  liable,  and 

that 
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that  he  had  admitted  assets  by  payment  of  the  other 
legacy  and  handing  over  the  residue. 

Mr.  Follett  and  Mr.  Berkeley ^  contri,  contested  the 
liability  of  John  Smithes  estate,  Adair  v.  Shaw  {a),  and 
argued,  that  if  there  had  been  any  liability,  it  was  satis- 
fied, in  consequence  of  his  having  appointed  his  wife 
(who  was  the  executrix  of  the  testatrix)  his  executrix, 
and  who  must,  therefore,  be  assumed  to  have  dis- 
chai^ed  any  liability  of  John  Smith  out  of  his  assets  in 
her  hands ;  Tyler  v.  JBell(b).  They  also  insisted  on  the 
lapse  of  time,  and  on  the  laches  and  acquiescence  of 
the  Plaintiff. 

Mr.  JR.  Palmer  was  not  heard  in  reply. 


1856. 


The  Master  of  the  Rolls. 

My  opinion  is  that  the  estate  of  John  Smith  is  liable. 
There  are  two  questions,  first,  whether  there  was  ever 
any  demand  against  the  assets  of  John  Smith?  and, 
secondly, whether  such  demand  has  been  satisfied  by  what 
has  since  taken  place?  In  my  opinion, it  is  now  settled 
law,  that  a  husband  is  liable  for  all  the  assets  received 
or  devastavits  committed,  either  by  himself  or  by  his 
wife,  during  the  coverture,  in  respect  of  an  estate  of 
which  his  wife  was  legal  personal  representative;  and 
that,  in  this  respect,  the  husband  is  liable,  at  law,  during 
his  life,  and  his  estate  after  his  death. 

The  first  question  here  is,  whether  his  estate  was 
liable,  and  whether  there  is  proof  of  any  assets  having 
been  received.  It  is,  in  my  opinion,  clearly  established, 
that  there  was  an  admission  of  assets  by  Elizabeth^ 

the 


(a)  1  Seh.  4*  Ltf.  243. 


(h)  2  M^l  i  Cr.  89. 
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the  executrix,  and  also  by  himself;  for,  in  the  first 
place,  Jane^  who  stood  in  exactly  the  same  position  as 
the  Plaintiff  Martha^  was  paid  her  legacy  in  1825, 
during  the  coverture,  and  a  sum  was  paid  over  to  the 
residuary  legatee,  who  could  be  entitled  to  nothing 
until  after  all  the  legacies  had  been  paid.  The  trusts 
to  be  performed  in  favour  of  Martha  were  these : — to 
invest  150/.  in  Navy  5/.  per  Cents.,  and  to  accumulate 
it  at  compound  interest  till  Martha  became  of  age, 
which  she  did  in  1835,  and  she  then  became  entitled  to 
the  accumulated  fund.  Elizabeth  Smith  was  therefore 
bound  to  make  that  investment,  and  to  transfer  the 
amount  to  the  Plaintiff  and  her  husband,  and  John  Smith 
also  became  liable  for  not  having  done  so  during  his  life. 
That  of  itself  would  be  sufficient;  but  there  is  more 
than  that,  there  is  specific  proof  of  the  receipt  by 
John  Smith  and  his  wife  of  a  large  sum  of  money,  part 
of  the  assets,  which  would  have  been  applicable  for  the 
purpose  of  making  the  investment  for  the  Plaintiff,  if 
he  had  dissipated  or  not  properly  got  in  the  remaining 
assets.  There  could  be  no  waiver  by  the  Plaintiff,  be- 
cause she  was  an  infant  during  the  whole  of  the  time, 
during  which  this  fund  ought  to  have  been  invested 
at  compound  interest. 


Then  it  is  alleged,  that  this  demand  against  the  estate 
of  John  Smith  has  been  satisfied ;  and  the  twelfth  para* 
graph  of  the  bill,  and  the  case  of  Tyler  v.  BelKja),  are 
relied  on  for  that  purpose.  It  appears  to  me  that  that 
case  is  perfectly  distinct,  and  does  not  apply  to  this. 
The  twelfth  paragraph  is  this : — ^That  John  Smith  died 
possessed  of  large  personal  estate,and  his  wife  and  the  two 
Defendants,  as  his  executors,  possessed  themselves  of  all 
his  personal  estate ;  and  on  the  death  of  Elizabeth  Smith 
the  same  were  possessed  by  the  remaining  two  executors. 

It 


(a)  2  Myl.  ^  Cr.  89. 
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It  then  appears, that  they  distributed  his  estate  in  theyear 
1846.   It  is  said  that  that  is  a  sufficient  payment  or  satis- 
faction, because  as  Elizabeth  Smith  was,  after  the  death 
of  John  Smith,  the  sole  legal  personal  representative  of 
the  testatrix,  and  as  she  received,  from  the  estate  of  John 
Smithy  sufficient  to  answer  the  amount  due  from  him  to 
the  estate  of  the  testatrix,  that  creates   a  discharge. 
The  case  of  Tyler  v.  Bell(a)  is  relied  on  for  that  pur- 
pose; but  that  was  a  case  where  there  being  a  liability 
on  the  part  of  a  husband  of  an  administratrix,  for  which 
it  was  admitted  his  assets  would  have  been  liable,  he 
made  his  wife  sole  executrix :  and  the  bill  alleged,  that  in 
her  character  of  sole  executiix  she  had  possessed  assets 
of  her  husband  "  much  more  than  sufficient  to  answer 
the  Plaintiff's  demand  ;**  and  in  that  state  of  things  the 
Court  said,  that  there  had  been  a  satisfaction.    That 
shews  that  a  repayment  by  the  executor  of  the  hus- 
band will  discharge  his  estate,  and  is  a  separate  and 
distinct  case  from  this.    This  is  much  nearer  Clough  v. 
Bond(b),  which  was  to  this  effect : — A  son  and  a  daughter 
were  administrators,  the  daughter  being  under  coverture, 
a  sum  of  money  belonging  to  the  estate  was  paid  into 
a  bankers,  in  the  names  of  the  son  and  of  the  husband ; 
the  husband  died,  and  the  son  then  applied  the  fund  to 
his  own  purposes.    The  Court  held,  that  the  estate  of 
the  husband  was  liable  to  make  good  that  amount    No 
doubt,  if  the  money  had  been  transferred  into  the  joint 
names  of  the  two  administrators,  after  the  husband's 
death,  and  they  had  jointly  misapplied  it,  the  estate  of 
the  husband   would  have  been  exonerated  and  dis- 
charged. 


1856. 


In  my  opinion,  therefore,  this  demand  upon  the  estate 
ot  John  Smith  has  not  been  satisfied. 

Then 

(a)  2  My/.  4-  Cr.  89.  {b)  3  My/.  ^  Cr.  490. 
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Then  it  is  said,  that  there  must  be  an  account,  in  order 
to  ascertain  whether  Elizabeth  Smith  did  or  did  not 
receive,  from  the  estate  of  John  Smith,  her  husband, 
sufficient  to  answer  this  demand ;  and  that,  as  that  ac- 
count can  only  be  taken  in  the  presence  of  her  legal 
personal  representative,  such  legal  personal  represen- 
tative is  a  necessary  party  for  the  purpose  of  ascer- 
taining the  fact.  In  my  opinion,  the  burden  of  that 
proof  lies  on  the  Defendants  and  not  on  the  Plaintiff. 
The  liability  of  the  estate  of  John  Smith  is  established, 
and  the  burden  of  proving  its  satisfaction  falls  upon  the 
Defendants,  who  resist  that  demand  and  dispute  the 
liability.  In  my  opinion,  the  facts  proved  before  me  do 
not  dis(5harge  that  liability,  and  it  therefore  still  remains. 


Again,  it  is  stated,  that  his  estate  has  been  adminis- 
tered and  wound  up  in  1846.  No  doubt  that  may  create 
a  considerable  hardship,  but  if  the  liability  exists,  and 
is  neither  barred  by  time  nor  by  the  acts  of  the  parties, 
then,  if  any  part  of  that  estate  remains,  it  is  liable  to 
make  good  all  demands  upon  it,  although  the  parties 
themselves  may,  many  years  ago,  have  intended  to 
wind  it  up  (a).  Upon  that  part  of  the  case,  I  am  of 
opinion,  that  there  are  no  sufficient  laches  proved  against 
this  Plaintiff  to  disentitle  her  to  any  demand  upon  John 
Smithes  estate ;  in  the  first  place,  I  find,  that  when  she 
came  of  age,  repeated  demands  were  made  for  her  legacy, 
which  was  not  a  mere  pecuniary  legacy,  but  one  subject 
to  a  special  trust  which  ought  to  have  been  carried 
into  effect,  so  that  the  money  might  have  been  then 
forthcoming.  It  is*  impossible  to  say  that  she  ac- 
quiesced in  its  remaining  in  the  hands  of  James  Chant 
Smith,  when  she  could  have  done  no  act  of  acquiescence 
until  1836,  when  she  attained  twenty-one. 

I  cannot 

(a)  See  KnatMuU  v.  Feamheadt  3  MjfL  if  Cn  122. 
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I  cannot  accede  to  the  argument  of  Mr.  FolUttf  that 
James  Grant  Smith  must  be  treated  as  an  executor  of 
the  testatrixy  and  that  all  his  receipts  are  to  be  attributed 
to  him  in  the  character  of  a  legal  personal  representa- 
tive,  upon  the  ground  that  his  wife  was  named  as  one  of 
the  executrixes  in  the  will,  for  she  never  proved  the  will, 
and  ultimately  disclaimed ;  and  though  it  be  true,  that 
the  probate  by  one  executor  of  a  will  inures  to  the  benefit 
of  another,  still  it  does  not  make  the  other  liable,  and 
no  person  can  be  made  an  executor  or  executrix  who 
does  not  choose  to  act.  It  may  be,  that  James  Chrant 
Smith  acted  as  executor  de  son  tort,  but,  looking  to  his 
conduct  in  these  matters,  I  treat  him  merely  as  the 
agent  of  Elizabeth  Smith  and  of  John  Smith,  who  was 
the  person  really  responsible  for  the  whole. 


1866. 


In  my  opinion  the  estate  of  John  Smith  became  liable 
for  the  payment  of  this  legacy  during  his  lifetime,  and 
that  liability  has  never  since  been  discharged.  Conse- 
quently, this  is  a  debt  against  his  estate,  and  his  assets 
are  liable  for  its  payment. 


CASES  IN  CHANCERY. 
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\  The  ATTORNEY-GENERAL  v.  Tlie  Earl  of 
Feb.  7,  S,  II.  CRAVEN. 

When  lands      Tl  Y  an  indenture,  dated  7th  December,   1687,  the 

Bre  ffiven  to         IB 

chanty  pur-  "^  Earl  of  Craven^  calling  to  mind  the  sad  and 
poses  on  the     lamentable  visitation  of  Almighty  God  upon  the  king- 

happening  of  .  . 

a  particular      dom,  but  more  especially  upon  the  cities  of  London  and 

rmulUn7"  ^^^^i^s^^f  >«  the  year  1666  and  1666,  by  the  pesti- 
trust  in  the  lence  and  great  mortality,  and  the  great  necessity  that 
but  where  real  there  was  for  providing  a  pest  house  for  the  sick,  and 

estate  was        burying  place  for  the  dead,  and  having  then,  for  the  said 

vesteQ  m  ^.  •  •     «        ■ 

in  trust,  out  of  purposes,  hired  and  since  purchased  a  field,  called  the 

kwp'^t  wii?y  ^^^^  ^^^^^  ^*^'^'  ®^^"^^  '°  ^^^  P^"^^  ^^  ^^'  Martin's- 
for  the  recep-    in-the-Fields,  and  containing  about  three  acres,  con- 

pat^ent^  veyed  the  same  to  Sir  William  Craven  and  his  heirs,  to 

during  their      the  use  of  the  Earl  of  Craven  for  life,  without  impeach- 

Bickness  but 

no  longer,  and  ment  of  waste,  remainder  to  the  use  of  Sir  W.  Craven 
for  a  burying-  ^^^  jj j^  jigj^g^ « in  trust,  out  of  the  rents,  issues  and  profits 

and  for  no  thereof,  to  maintain,  support  and  keep,  in  good  and 
U  wM  beid  '  tenantable  repair,  the  houses  and  buildings  in  and  upon 
first,  that  this  the  said  field  erected  and  being,  and  the  walls  and  fences 
gifVtochari-  thereof,  and  the  same,  so  supported,  preserved  and 
table  purposes,  maintained,  for  the  relief,  support,  comfort,  use  and 

and  not  merely  ^  ^       rr      ^  ^  9 

agiftcontin-  convenience  of  such  of  the  poor  inhabitants  of  the 

wTppeS^w''  parishes  of  St.  Clement's,  Danes,  St.  Martin's-in-the- 

of  the  plague;  Fields,  St.  James,  Westminster,  and  St.  Paul's,  Cavent 

that  there  wu  Garden,  as  should  thereafter,  at  any  time,  happen  to  be 

no  resulting  visited  with  the  plague,  as  a  Pest  House  or  a  place  set 

trust  in  the  . 

meanwhile  for  apart  for  their  relief,  and  for  severing  them  from  the  well 

the  donor  or  »  t^nA 

his  heirs, 

though  the 

plague  had  not  reappeared  for  more  than  180  years. 

In  taking  an  account  of  rents  with  which  a  Defendant  is  charged  by  the  decree, 
any  allowance  for  lasting  improvements  can  only  be  co-eztensive  with  the  period  of 
accountiDg. 
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and  uninfected,  for  their  use  and  relief,  during  their 
gickness  and  until  their  recovery  and  no  longer^-and  for 
a  burying  place  for  the  dead  of  the  said  parishes  dying 
of  such  sickness,  and  to  and  for  no  other  use,  intent  or 
purpose  whatsoever ;  and  also,  from  time  to  time  for 
ever  hereafter,  for  and  during  such  times  as  the  said 
parish,  or  any  of  them,  should  be  visited  with  the 
plague,  permit  and  suffer  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parishes  and  of 
each  of  them,  for  the  time  being,  to  apply  and  con- 
vert the  premises  and  all  the  buildings  then  erected, 
or  which  should  thereafter  be  erected  upon  the  same,  to 
the  use  of  such  poor  inhabitants  as  should  be  infected 
as  aforesaid,  and  for  a  burying  place  for  such  as  should 
die  infected  as  aforesaid,  but  subject  always,  to  the 
government,  oversight  and  direction  of  the  said  Sir 
WilUam  Craven,  his  heirs  and  assigns,  for  the  ends 
aforesaid." 

The  Pest  House  Field  was  never  required  for  the 
use  of  persons  visited  with  the  plague,  or  for  the  burial  of 
persons  dying  thereof,  and  after  the  death  of  the  grantor, 
down  to  the  year  1732,  it  continued  to  be  enjoyed  by 
the  owners  of  the  Craven  estate,  as  part  thereof.  But 
in  1732  buildings  having  been  erected  on  the  ground, 
and  rents  received  in  respect  thereof,  the  four  parishes 
interested  applied  to  the  Court  of  Chancery  for  an  m- 
junction,  to  restrain  the  erection  thereon  of  any  build- 
ings, in  the  shape  of  dwelling  houses,  shops  or  the  like, 
and  insisting  on  the  ground  being  preserved  in  its 
original  state. 

Thereupon,  a  compromise  was  entered  into  in  1734, 
and  an  act  of  parliament  (7  Geo.  2,  c.  ii)  obtained,  inti- 
tuled "  An  Act  for  discharging  a  certain  Piece  of  Ground 
called  the  Pesi  House  Field  from  certain  Charitable 
Trusts,  and  for  settling  another  Piece  of  Ground  of  equal 

Extent, 


1856. 

The 

Attorvet- 

Obmbral 

o. 

The  Earl  of 

Craybn. 
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1856.       Extent,  and  in  a  more  convenient  Place,  upon  the  same 
Trusts/'  was  passed,  for  carrying  the  same  into  effect. 


Attoembt-  '^^  &c^  recited,  among  other  things,  the  deed  of  1687, 

GsKBrnAL  that  there  had  been  no  occasion  for  a  pest  house  or 

The  £«ri  of  burying  ground,  that  the  land  and  grounds  adjoining  the 

Cbavbii.  fjei  j  Yf^f^  iheQ  i)||ii^  Jq^  tenements,  generally  inhabited 

by  persons  of  quality,  to  whom  a  pest  house,  if  the  plague 
should  break  out,  would  be  a  great  annoyance,  that  if 
the  field  should  continue  as  it  then  was,  partly  unbuilt, 
it  would  be  a  nuisance  to  the  neighbourhood,  and  that 
William  third  Baron  Craven  had  contracted  for  the 
purchase  of  certain  lands  in  the  parish  of  Paddington, 
consisting  in  part  of  two  messuages  called  ByartTt 
Watering  Place  (now  Bayswater),  and  three  acres  of 
ground  adjoining  the  same;  and  also  recited,  that 
''  William  third  Baron  Craven  was  willing  and  de- 
sirous that  part  of  the  land  and  premises,  so  contracted 
for,  should  be  settled  and  assured  for  the  charitable 
uses  mentioned  in  the  said  conveyance  of  the  7th  day 
of  December^  1687,  upon  the  condition,  that  the  Pest 
Home  Field  should  be  vested  in  him,  discharged  of  all 
the  trusts  of  the  first  recited  conveyance,  and  had  pro- 
posed to  the  respective  churchwardens  and  overseers  of 
the  poor  of  the  several  parishes  intended  to  be  assisted 
and  relieved  by  the  said  charity,  to  set  out,  assign  and 
allot  part  of  the  premises  in  the  parish  of  Paddington 
aforesaid,  of  equal  dimensions  with  and  of  a  more  con- 
venient situation  than  the  said  Pest  House  Field  for  that 
purpose,  and  the  said  churchwardens  and  overseers 
accepted  the  said,  proposal,  and  were  desirous  that 
the  same  might  be  put  into  execution,  but  as  the  Pest 
House  Field  could  not  be  vested  in  William  third 
Baron  Craven  discharged  of  the  trusts  of  the  first  re- 
cited indenture  of  release,"  without  an  act  of  par- 
liament, it  was  thereby  enacted^  that  Byard's  Watering 
Place  and  adjoining  lands  should  be  vested  in  ''  Fulwar 

Craven 
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Craven  and  WiUiam  Craven,  their  heirs  and  assigns  for 
ever,  upon  the  trusts  and  to  and  for  the  ends,  intents  and 
purposes  thereinafter  mentioned^  expressed  and  declared 
of  and  concerning  the  same,  and  to  and  for  no  other  use, 
intent  or  purpose  whatsoever/'  And  it  was  thereby 
enacted  and  declared,  that  Fulwar  Craioen  and  William 
Craven,  and  their  heirs,  should  stand  and  be  seised  of 
and  in  the  premises  thereby  vested  in  them  as  aforesaid, 
''upon  trust  to  permit  the  said  William  third  Baron 
Cracen,  and  his  heirs,  at  his  and  their  own  costs  and 
charges,  to  erect  and  build,  upon  some  convenient  part 
of  the  premises,  one  or  more  good  substantial  brick  mes- 
suage or  messuages,  tenement  or  tenements,  of  as  great 
dimensions,  and  to  consist  of  as  many  apartments,  rooms 
and  offices  as  were  delineated  and  described  in  a  plan 
agreed  on  for  that  purpose,and  signed  by  the  said  WiUiam 
third  Baron  Craven,  and  all  or  the  major  part  of  the 
churchwardens  and  overseers  of  the  poor  for  the  time 
being  of  each  of  the  said  parishes  of  St.  Clemef^'e, 
Danes,  8t,  Martin's-in-tAe^Fieldt,  8t.  James,  West" 
minster,  and  8t.  PauTs,  Covent  Garden^  and  left  in  the 
vestry  rooms  or  houses  of  those  parishes  respectively, 
and  also  to  enclose  the  said  piece  or  parcel  of  ground 
with  a  good  substantial  brick  wall ;  and  also  that  they, 
the  said  trustees,  should  permit  and  suffer  the  said  mes- 
suages, tenements  and  buildings  so  to  be  erected  and 
built,  and  the  ground  and  premises  so  intended  to  be 
inclosed,  to  be  used,  occupied,  applied  and  disposed  of 
as  a  pest  house,  for  the  relief,  support,  comfort,  use  and 
convenience  of  such  of  the  poor  inhabitants  of  the 
parishes  of  8t.  Clement's,  Danes,  8t.  Martin' s^in-the- 
Fields,  8t.  James,  Westminster,  and  St.  PauTs,  Covent 
Cknrden,  in  the  county  of  Middlesex,  as  should,  at  any 
time  thereafter,  be  visited  with  the  plague^  and  to  the 
intent  they  might  be  severed  from  the  well  and  unin- 
fected, during  their  sickness  and  until  their  recovery, 

and 


1856. 
The 

ATTOmNBT* 
GEMEmAX* 

«• 

The  Earl  of 

CmAVBir. 
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1 866.       &ncl  no  longer,  and  for  a  burial  place  for  the  dead  of  the 
^^^'**^*^^      said  parishes  respectively  dying  of  such  sickness,  and 

Attorney-    ^^^  ^^  Other  use,  intent  or  purpose  whatsoever;  and  also 
OsHEmAL     in  trust  to  permit  and  suffer  the  said  messuage  called 

The  Earl  of  ByarfTs  Watering  Place,  so  vested  in  the  said  trustees, 
Crateh.  ^  jjg^  fpjjm  ^ujg  ^  time,  used  and  occupied  by  such  per- 
son or  persons  as  should  attend  the  said  persons  so  in- 
fected, during  the  time  of  such  infection ;  and  also  that 
the  said  trustees  should  for  ever  thereafter,  during  such 
times  as  the  said  parishes,  or  any  of  them,  should  be 
visited  with  the  plague,  permit  and  suffer  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parishes, 
so  visited  and  infected  respectively,  for  the  time  being, 
to  apply  and  convert  the  premises  and  all  the  buildings 
erected  and  built,  or  which  should  thereafter  be  erected 
and  built  upon  the  same,  to  and  for  the  use  and  benefit 
of  such  poor  inhabitants  as  should  be  so  infected,  as 
aforesaid,  and  for  a  burying  place  for  such  as  should 
di^of  the  said  infection;  but  subject  always  to  the 
government,  oversight  and  direction  of  the  said  JPulwar 
Craven  and  William  Craven  and  their  heirs."  And 
upon  trust  that  the  trustees  "  should,  by  and  out  of 
the  rents,  issues  and  profits  of  the  premises  so  vested 
in  them,"  keep  the  messuages,  &c.,  and  walls  ''  in  good 
and  tenantable  repairs."  The  act  then  vested  the  Pest 
House  Field  in  Lord  Craven,  discharged  from  the  cha- 
ritable trusts. 

The  premises  so  limited  by  the  act  to  Fulmar  Craven 
and  William  Craven  remained  for  some  time  an  open 
piece  of  ground,  but  building  and  repairing  leases  had 
since,  under  powers,  been  granted  by  the  Craven  family, 
of  parts  of  the  premises  so  subject  to  the  charitable 
trusts,  and  various  dwelling-houses  and  other  buildings 
had   been  erected   thereon,  and  the  rents  and  profits 

thereof 
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thereoF  had   been  received  by  the  Craven  family,  as 
had  been  the  case  with  the  Pest  House  Field. 

This  information  prayed,  that  it  might  be  declared, 
that  the  premises  vested  in  Pulwar  Craven  and  William 
Craven  by  the  act,  upon  the  charitable  trusts  therein 
mentioned,  had  ever  since  been  and  still  were  subject  to 
such  charitable  trusts ;  that  the  boundaries  of  the  pre- 
mises might  be  ascertained ;  that  an  account  might  be 
taken  of  the  rents  and  profits  of  the  premises,  received 
by  the  trustees  in  possession  thereof,  and  that  the  same 
might  be  paid  into  Court  for  the  benefit  of  the  charity ; 
that  new  trustees  might  be  appointed,  and  a  scheme 
settled  for  the  administration  of  the  trusts  of  the  charity ; 
that  a  receiver  of  the  rents  and  profits  of  the  premises, 
subject  to  the  charitable  trusts,  might  be  appointed ;  and 
that  the  trustees  now  in  possession  might  be  restrained, 
by  injunction,  from  receiving  the  rents  and  profits. 

On  the  part  of  the  Craven  family,  the  answer  was 
this : — that,  soon  after  the  act  passed,  a  row  of  one-storied 
houses  had  been  erected  on  the  premises,  which  were  let, 
subject  to  the  tenants  giving  them  up  at  any  time  on  the 
breaking  out  of  the  plague ;  that  these  houses  had  been 
burnt  down,  and  six  villa  residences  had  been  erected  in 
their  stead  ;  that  the  land  originally  granted,  as  well  as 
that  substituted  by  the  act  of  pariiament,  had  always 
been  conf^idered  as  part  of  the  Craven  estates,  and  en- 
joyed as  such,  though  subject  to  be  used  for  a  pest  house 
and  burying  ground,  whenever  the  plague  should  ap- 
pear ;  that  in  all  the  leases  of  the  premises  a  power 
had  always  been  reserved,  to  re-enter  as  soon  as  the 
plague  should  appear,  and  that  the  successive  pos- 
sessors were,  at  all  times,  ready  to  give  effect  to  the 
provisions  of  the  original  grant  and  the  act  of  par- 
liament, had  the  time  for  doing  so  arrived ;  that  every 

party 
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1856.       party  dealing  with  the  said  premises  had  notice  oF  the 

^^^'v'^^      trusts :  that  such  charitable  trusts  had  never  arisen,  by 

The  •  •  '     «' 

Attormet.    i^&son  that,  since  the  passing  of  the  act,  the  plague 

Obmbral  had  never  existed,  in  any  of  the  parishes  for  whose 
The  Earl  of  benefit  the  premises  were  intended,  and  until  that 
Craven,  event  occurred,  there  was  a  resulting  trust  for  the 
owners  of  the  Craven  estates ;  that  it  had  been  pro- 
posed to  invest  the  land  in  trustees,  in  trust,  when 
a  case  should  arise  when  it  might  become  neces- 
sary to  provide  for  the  objects  of  the  charity,  to  raise 
money,  by  sale  or  mortgage,  for  purchasing  a  pest 
house  and  burial  ground,  and  in  the  meantime,  to 
apply  the  rents  and  profits  for  the  purposes  of  the 
charity,  and,  subject  thereto,  to  pay  the  same  to  the 
parties  beneficially  entitled  to  the  Craven  estates ;  and 
an  act  of  parliament  had  been  applied  for  for  that  pur- 
pose, but  had  not  been  obtained ;  and  that  in  1 854,  a 
proposal  had  been  made,  for  substituting  other  land  and 
buildings  for  those  settled  in  1734 ;  but  before  anything 
had  been  done,  the  present  information  was  filed  by 
the  Attorney-General,  in  pursuance  of  the  certificate 
of  the  Charity  Commissioners. 

The  Solicitor-  General  and  Mr.  T.  H.  Terrell,  for  the 
Plaintiff.  This  charity  is  not  confined  to  the  plague, 
but  may  be  made  available  for  cases  of  smallpox  or 
cholera.  In  cases  where  a  gift  has  been  made  to  a 
contingent  charity  which  has  never  taken  effect,  the  gift 
does  not  fail,  but  has  been  held  to  be  a  gift  to  charity 
generally,  and  the  rents  are  applicable  cy  pris;  At- 
iometf- General  v.  The  Bishop  of  Chester  (a),  in  which 
case,  a  legacy  bequeathed  by  Archbishop  Seeker,  for 
establishing  a  bishopric  in  North  America,  was  held 
valid,  though  no  bishop  had  as  yet  been  appointed; 
and  ultimately  the  gift  was  applied  to  some  charity. 
So  in  Attometf' General  v.  The  Corporation  of  Lon- 
don 

(a)  1  firo.  C.  C.  444. 
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don  (a\  a  trust  for  the  advancement  of  Christianity  in 
Americaj  wanting  objects  in  the  province  described,  did 
not  fail  but  was  appomted  de  novo.  And  in  the  case 
of  a  gift  for  the  redemption  of  British  slaves  in 
Turkey  or  Barbary^  there  being  no  British  slaves  to 
redeem,  nor  any  object  of  charity  at  all  resembling  the 
specific  object,  the  gift  was  applied  to  the  purposes  of 
education  and  the  support  and  assistance  of  charity 
schools  in  England  and  Wales ;  Attorney- General  v. 
The  Ironmongers^  Company  (&).  They  also  cited  LoS" 
combe  V.  W%ntringham{c)'y  Williams  v.  Kershaw  {d)\ 
Martin  v.  Margham  {e). 

Mr.  RoupeU,  Mr.  Giffard^  Mr.  Sebcyn  and  Mr. 
AUnutt,  for  the  several  parishes^  in  the  same  interest  as 
the  Plaintiff. 

Mr.  i?.  Palmer  9iTid  Mr.  Wickens^  for  the  Craven  family. 
The  original  donor,  the  Earl  of  Craven^  directed,  that 
after  his  own  death,  the  income  of  the  property  should 
be  applied  in  keeping  the  buildings  thereon  in  a  fit  state, 
for  the  use  and  relief  of  such  of  the  poor  of  the  four 
specified  parishes  as  should  be  visited  with  the  plague, 
during  their  sickness,  and  till  their  recovery  and  no 
longer,  and  the  property  was  also  to  be  used  as  a  burying 
place  for  the  dead  of  the  same  parishes  dying  of  such 
sickness,  and  to  and  for  no  other  use,  intent  or  pur- 
pose whatsoever.  The  property  therefore  is  subject 
and  liable  to  be  used  as  a  pest  house  and  burying 
ground  whenever  the  plague  shall  re-appear ;  but  until 
the  plague  shall  so  re-appear,  there  is  a  resulting  trust 
in  favour  of  the  donor  and  his  heirs,  or  those  claiming 
under  or  through  him.  The  object  of  the  gift  was  not 
a  general  charitable  purpose,  but  a  particular  purpose, 

contingent 

(a)  3  Bro.  C.  C.  171.  (f)  13  Beav.  87. 

(6)  10  CL  if  F.  908;  Cr.  if  (d)  5  CL  if  F.  HI,  d. 

PA.  208;  ftnd  see  5.  C.  2  Beav,  (e)  14  Sim.  230. 
313;  2M3fL^K.b76. 
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1856.       contingent  upon  a  certain  event,  which  has  not  hap- 

^"^v-^^      pened;  if  it  should  ever  happen,  the  trust  will  then 

ATTomNBT-    ^^^*    ^^^  application  of  the  rents  and  the  mode  of 

GsMsaAL     dealing  with  the  property  have  been,  from  1687  to  the 

The  Earl  of    Present  time,  the  same  as  now,  and  have  proceeded  all 

Cratbii.      along  upon  the  footing,  that  if  ever  the  plague  should 

re-appear,  the  property  should  be  applied  for  the  benefit 

of  the  poor  of  the  four  parishes  as  directed  by  the  gift. 

They  cited   Attamey-Oeneral  v.  The  Bishop  of  Ox- 

ford  (a) ;  A  ttomey-  Oeneral  v.  Boultbee  (b) ;   Attorney • 

General  v.  Gaulding  (c) ;  Corbyn  v.  French  (rf )  ;   At- 

torney-Generalv,  Whitchurch  {€)\  Moggridgev.  Thaek- 

well  (/) ;   Mills  v.  Farmer  {g) ;   Stansfield  v.  Haberg- 

ham{h);  Habergham  v.  Vincent  {i);  Attorney- General 

V.  The  Mayor  of  Bristol  (A) ;  Cherry  v.  Mott  (/). 

The  Mastbr  of  the  Rolls  reserved  judgment 


Feb,  11.  The  Mastbr  of  the  Rolls. 

This  case  turns  on  the  construction  of  the  act  of 
parliament  Undoubtedly,  where  there  is  any  obscurity 
in  the  act  of  parliament  regulating  a  charity,  you  may . 
refer  to  the  original  endowment  to  remove  that  ob- 
scurity. I  am  of  opinion,  that,  on  the  construction 
of  these  documents,  the  land  in  question  is  held  on 
trust  for  charitable  purposes.  To  this  extent  I  concur 
in  the  argument  of  Counsel  that,  if  the  gift  to  the  charity 
be  really  a  springing  use,  that  is,  if  the  gift  to  charity 
is  not  to  take  effect  until  a  particular  event  occurs, 
a  resulting  trust  exists  in  favour  of  the  donor  and  his 
heirs,  until  the  charity  arises ;  and,  therefore,  as  far  as 

that 

(fl)  1  Bro.  C.  C.  444,  D.  (g)  19  Vet.  485 ;  S.C.I  Mer, 

(6)  2  Vn,jun.  380.  55. 

(c)  2  Bro.  C.  C.  428.  (A)  10  Vet,  273. 

(c/)  4  Vet.  418.  (i)  2  Vet.jun.  204. 

(e)  3  Vet.  141.  (k)  2  Jae.  ^  W.  294,  313. 

(/)  7  Vet.  36.  (/;  1  Myl.  ^  Cr.  123. 
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that  argument  goes^  I  am  in  favour  of  the  Defendant,  and 
think  that  he  is  entitled  to  the  full  benefit  of  it  If,  there- 
fore, the  proper  construction  of  this  act  of  parliament  is 
this: — ^thatno  charitable  trust  is  imposed  on  the  property 
until  the  plague  shall  appear  in  this  country^  I  am  then 
of  opinion,  that  there  is  a  resulting  trust  in  favour  of  the 
donor  and  his  heirs,  and  that  they  are  entitled  to  the 
profits  arising  from  the  property  until  that  event  arises. 
I  say  the  act  of  parliament,  because  it  regulates  this 
case,  though,  no  doubt,  the  deed  may  properly  be  re- 
ferred to,  but  only,  as  I  have  stated,  for  the  purpose 
of  construing  any  portions  of  the  act  of  parliament 
which  may  be  ambiguous  or  obscure  in  themselves. 
But  my  opinion  is,  that,  in  fact,  there  is  no  substantial 
distinction  between  the  deed  of  1687  and  the  act  of 
parliament. 


1856. 


The 
Attorney- 
General 

V. 

The  Earl  of 
Craven. 


I  now  proceed  to  examine  both  of  them  for  the 
purpose  of  ascertaining  what  are  the  trusts  affecting 
this  land.  The  trusts  imposed  by  the  deed  of  1687 
were  these : — In  the  first  place,  during  the  life  of  the 
Earl,  the  donor,  he  reserved  to  himself  the  life  interest, 
with  full  power  to  deal  with  the  lands  as  he  pleased  ; 
and,  subject  to  that,  upon  his  death,  the  trust  was  not 
merely  to  devote  the  land  to  the  purpose  of  relieving 
persons  infected  with  the  plague,  whensoever  the  plague 
should  arise,  but  it  created  a  present  trust,  in  the  mean- 
time, and  before  that  event  arose,  to  preserve  the  land 
in  such  a  state,  that  it  might  be  proper  for  the  reception 
of  persons  who  might  be  infected  with  the  plague. 


In  my  opinion,  the  words  are  clear.  I  think  there 
are  two  distinct  trusts  specified  in  this  deed :  one  of 
them  is,  to  preserve  the  property  in  a  state  ready  at 
any  time  to  receive  patients,  and  the  other  is,  to  re- 
ceive the  persons  infected,  when  the  plague  should  arise. 

VOL.  XXI.  D  D  If 
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If  that  be  the  true  coDstraction,  it  appears  to  me  impos* 
sible  to  say,  that  there  was  not  always  a  present  existing 
charitable  trust.  It  is  a  present  existing  charitable 
trust,  if  a  person,  having  followed  all  the  formalities 
prescribed  by  the  Statute  of  Mortmain,  gives  land  to 
trustees  to  be  preserved  in  the  particular  state  required 
for  any  particular  charity,  whensoever  that  particular 
thing  shall  arise,  and  directs  that  it  shall  be  applied  to 
no  other  purpose  whatsoever.  Now,  what  are  the  words : 
[HU  Honor  read  them,"]  There  is  nothing  whatever  to 
shew  that  that  is  to  be  done  at  a  future  remote  period ; 
on  the  contrary,  it  is  to  be  done  from  and  after  the  death 
of  the  Earl.  The  property  is  therefore  immediately  to 
be  supported,  preserved  and  maintained  in  such  a  state, 
that  it  may  be  applied  for  the  relief  and  support  of  the 
poor  visited  with  the  plague,  and  as  a  place  set  apart 
for  them,  and  severed  from  the  well  and  uninfected  part 
of  the  community,  and  "  for  a  burying  place  for  the 
dead."  Suppose  it  had  ended  there;  there  would  have 
been  a  complete,  perfect,  distinct  and  separate  trust  for 
preserving  this  land  always  for  that  purpose. 


The  next  is  this :  [His  Honor  read  the  passage, p.  393] 
There  is  a  separate  trust,  that  is  to  say,  whenever  the 
occasion  should  arise,  to  allow  the  parishes  immediately 
to  apply  the  premises  for  the  benefit  of  the  poor  of  those 
parishes.  The  first  trust  is,  to  preserve  it  in  a  fit  state 
for  the  parishes,  in  fact,  to  preserve  it  as  a  pest  hospital, 
and  to  do  this  out  of  the  rents  and  profits  of  the  lands : 
and  whenever  the  plague  should  appear,  to  allow  the 
poor  to  be  taken  there. 


It  is  obvious,  that  the  trusts  would  have  been  com- 
pletely defeated,  if  the  property  were  allowed  to  be  built 
over.  It  would  no  longer  be  a  building  proper  for  the 
reception  of  the  poor  infected  with  the  plague,  nor 

could 


CASES  IN  CHANCERY.  403 

coald  tbey  be  kept  severed  from  the  *'  well  and  unin-        1856. 

feeted"  portion  of  the  community.  ^'^^/-^/ 

The 
Attornby- 

It  was  argued^  that  the  expression  "  houses  to  be      General 
erected  thereon"  shewed^  that  the  donor  contemplated    The  Earl  of 
that  fresh  houses  should  be  built  there.    That  is  not      Craven. 
very  material,  because  it  is  made  perfectly  clear  by  the 
act  of  parliament;  but  even  on  this,  I  should  consider 
that  it  referred  either  *to  such  buildings  only  as  the 
Earl  himself  should  put  on  it  during  his  lifetime,  which 
he  had  the  power  of  doing,  or  to  any  reinstatement 
of  any  proper  pest  house  itself;  that  is  to  say,  the 
hospital   for  infected  people,  if   that  should   become 
necessary,  at  any  future  period.    What  took  place  in 
1732  is  not  a  matter  of  very  great  importance;  but, 
as  far  as  it  goes,  it  confirms  the  view  which  I  take  of 
this  case.     I   think  the  parishes  took  a  correct  view 
of  the  construction  of  this  deed,  when  they  gave  in- 
structions, in  1732,  for  an  application  to  the  Court  of 
Chancery,  for  an  injunction  to  restrain  the  erection  of 
any  buildings,  in   the  shape  of  dwelling-houses,  or 
shops,  or  the  like.    In  fact  it  was,  in  my  opinion,  a 
breach   of  trust,   when  any  houses  whatsoever  were 
built  upon  it;  for,  by  no  possibility,  could  the  trusts 
originally  prescribed  by  the  original  deed  be  carried 
into  effect,  if  fresh  houses  were  built  upon  the  land. 

It  is  also  to  be  observed,  that  in  the  original  deed,  no 
profits  are  spoken  of  at  all,  except  rents  and  profits  to 
be  applied  for  the  purpose  of  keeping  it  in  repair.  It 
is  true  it  says  "  out  of  the  rents  and  profits."  In  that 
respect  there  is  a  very  slight  variation  between  the  deed 
and  the  act  of  parliament.  It  says  *'  out  of  the  rents 
and  profits;"  and  it  seems  to  anticipate,  that  all  the 
rents  and  profits  would  be  required  for  that  purpose,  for 
it  expressly  directs  that  they  shall  be  employed  for  no 

D  D  2  other 
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other  purpose  whatsoever.  If  it  were  supposed  that  the 
place  could  only  be  inhabited  by  a  surgeon  and  by  such 
attendants  as  would  probably  be  required,  for  the  pur- 
pose of  tending  the  sick  when  the  plague  arose,  the  small 
rents  derived  from  the  property  and  from  the  depasturing 
of  the  land  would  not,  in  all  probability,  be  more  than 
suflScient  (at  all  events  in  the  early  time)  for  the  pur- 
pose of  duly  preserving  the  buildings,  then  erected  on 
the  three  acres,  in  such  a  state  as  would  make  them  fit 
for  the  reception  of  infected  poor  persons. 


Now  what  took  place  in  1 732  was  this : — the  parishes 
gave  directions  that  a  bill  be  filed  in  Chancery,  for  an 
injunction  to  restrain  the  building  of  any  houses  upon  it; 
and  thereupon  Lord  Craven  entered  into  a  compromise; 
he  had  negotiated  long  before,  but  he  now  entered  into 
a  compromise  with  the  parishes,  which  was  carried  into 
effect  by  means  of  an  act  of  parliament.  It  is  important 
to  observe  what  their  claim  was  at  the  time  this  com- 
promise was  entered  into.  The  claim  which  was  made 
by  the  parishes  was  this : — that  Lord  Craven  was  bound 
to  preserve  the  land  exactly  in  the  state  in  which  the 
Earl  left  it,  except  so  far  as  might  be' necessary  to  keep 
the  pest  house  and  buildings  in  repair.  They  disputed 
the  right  to  erect  any  building  whatever  on  the  premises, 
and  to  settle  that  matter,  the  act  of  parliament  was 
passed,  which  transferred  the  trusts  to  the  three  acres 
at  Craven  Hill  at  Bayswater.  Before  I  proceed  to 
inquire  what  those  were,  it  is  important  to  observe, 
that  the  Craven  family  have  been  doing  exactly  the 
very  thing  at  Bayswater,  the  right  to  do  which  was 
contested  at  Carnaby  Market,  and  to  avoid  the  deter- 
mination of  which  question  and  for  the  benefit  of  the 
Craven  family,  the  act  of  parliament  was  passed,  trans- 
ferring the  trust  to  another  place. 


I  throw 
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I  throw  out  of  consideration,  therefore,  as  a  matter^ 
in  my  opinion  of  no  moment,  the  fact,  that  very  consi- 
derable rents  were  actually  received  between  1722  and 
1732,  when  Lord  Craven  was  doing  that  which  the 
parishes  contested  his  right  to  do ;  namely,  building 
bouses,  and  erecting  shops,  and  doing  various  matters 
which  were  beneficial  for  the  owners  of  the  land. 


1866. 
The 

Attorney- 
General 

V. 

The  Earl  of 
Craven 


Then  the  act  of  parliament  passes.  It  recites  exactly 
what  had  taken  place ;  it  recites  the  original  deed,  it  re- 
cites the  acts  which  have  occurred,  it  makes  a  long  recital 
with  respect  to  the  property  to  be  taken  in  exchange. 
Then  it  proceeds  thus :  it  recites  that — [see  page  394]. 
There  is,  therefore,  a  recital,  that  the  intention  was  to 
put  this  new  piece  of  land  exactly  in  the  same  situation 
as  the  old,  and  certainly  the  act  of  parliament  appears 
to  me  to  have  done  so.  If  I  am  right  in  the  construction 
which  I  put  on  the  original  deed,  the  first  trust  imposed 
on  it  was,  to  preserve  it  always  in  a  fit  and  proper  state 
for  the  instantaneous  reception  of  persons  infected  with 
the  plague.  Thereupon  there  is  a  conveyance  of  this 
property  to  the  uses  following  [see  page  395].  It  was 
thereby  enacted'and  declared,  that  the  trustees  and  their 
heirs  ''  should  stand  and  be  seised  of  and  in  the  premises 
thereby  limited  in  use  to  them  as  aforesaid,  upon  trust," 
to  do  what — [His  Honor  read  the  passage ^  ante^  p.  395]. 
In  fact,  following  the  words  of  the  original  deed.  That 
appears  to  me,  again,  to  be  a  plain  trust,  arising  the 
moment  the  act  of  parliament  passed,  and  that  the  land 
was  vested  in  the  trustees,  to  keep  it  and  preserve  it  in 
a  state  for  the  reception  of  persons  infected  by  the 
plague  and  for  no  other  purpose  whatsoever,  that  is  to 
say,  to  have  built  on  it  such  a  building  as  was  agreed  on 
for  that  purpose,  which  should  be  a  fit  and  proper  hos- 
pital for  the  reception  of  persons  infected  by  the  plague, 

and 
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1866.       ^^^  A  proper  place  for  the  residence  of  medical  oflScers, 
'^^^/^'^      and  then  surrounded  with  a  precinct,  not  connected  with 
Attornbt-    '^y  c^cljoining  houses  but  inclosed  by  a  wall,  and  set 
General      apart,  SO  that  they  should  be  separated  from  the  rest  of 
The  Earl  of    ^^^  community.    That  was  the  original  and  first  trust 
Ceaten.      which  was  imposed  on  it    Then  it  goes  on  exactly  in 
the  same  vfords—lsee  page  396].      There  is  nothing 
there  to  limit  thd  use  and  occupation  thereof  to  the  time 
of  infection.    It  is  for  the  use  and  occupation  of  the  per- 
sons who  are  to  attend  to  them  during  the  time  of  the 
infection,  but  the  apparent  and  obvious  meaning  is,  that 
it  was  to  be  applied  for  the  use  of  persons,  who  were  to 
be  resident  in  it  and  ready  to  attend  to  persons  at  the  time 
of  the  infection,  whenever  it  occurred.    Then  comes  the 
next  trust:  ''And  also  that  they  the  said  trustees  should, 
for  ever  thereafter,  during  such  times  as  the  said  'parishes 
or  any  of  them  should  be  visited  with  the  plague,  permit 
and  suffer  the  churchwardens'*  to  convert  the  premises 
for  the  purpose  of  the  poor  who  were  infected  with  the 
plague  [see  page  396]. 

Supposing  that  as  soon  as  this  act  had  passed.  Lord 
Craven  had  covered  this  place  over  with  houses,  it  is 
obvious  that  the  first  trust  would  have  been  completely 
destroyed,  and  the  object  of  having  a  place  ready  for 
the  reception  of  persons  infected  with  the  plague,  and 
severed  from  the  rest  of  the  community,  could  not  have 
been  carried  into  effect. 

It  is  to  be  observed  also,  that  this  land  is  vested  in 
trustees  to  permit  Lord  Craven  to  build  these  particular 
specified  buildings  upon  it,  and  for  the  other  specified 
purposes,  but  ''  for  no  other  purpose  whatsoever/*  By 
what  reasonable  or  fair  construction  can  it  be  contended, 
that  when  it  is  directed,  that  the  trustees  shall  permit 

Lord 
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Lord  Craven  to  put  a  building  of  a  particular  descrip-  1856. 

tioD  upon  it  for  certain  purposes,  and  "for  no  other  ^•^^-'^ 

purpose  whatsoever,"  they  can,  without  a  breach  of  attormbt- 

trust,  permit  Lord  Craven  to  cover  it  all  over  with  other  Gknbral 
buildings,  for  his  own  use  and  benefit 


V. 

TheEariof 

C&AVBM. 


It  is  obvious,  that  this  very  thing  which  the  Craven 
family  have  been  doing,  with  respect  to  this  piece  of 
land  at  Baytwaier^  is  the  very  thing  the  right  to  do 
which  was  contested  with  respect  to  the  three  acres  at 
Camdby  Market,  and  which  (for  such  appears  to  me  to 
be  the  effect  of  the  compromise)  it  was  admitted  they 
had  no  right  to  do,  and  therefore  it  was  transferred  to 
another  piece  of  land,  in  order  that  such  other  piece  of 
land  might  be  duly  preserved  for  the  charity. 

As  I  have  before  stated,  I  go  along  with  the  De* 
fendant's  Counsel  to  this  extent : — that  if  this  land  had 
been  devoted  to  trusts  for  the  purpose  of  erecting  an 
hospital,  and  devoting  it  for  these  purposes,  when  and 
as  soon  as  the  plague  appeared,  my  opinion  would  have 
been,  that  there  was  a  resulting  trust  in  favour  of  the 
donor  and  his  heirs ;  but,  in  my  opinion,  here  was  an 
immediate  trust,  directing  its  immediate  application,  and 
putting  it  and  preserving  it  in  a  state  for  the  purpose  of 
the  reception  of  persons  infected  with  the  plague,  and 
for  no  other  purpose  whatsoever. 

It  is  also  to  be  observed,  with  respect  to  the  applica- 
tion of  the  rents,  the  expression  is  a  little  more  strong 
in  the  act  than  in  the  deed.  In  the  deed,  it  is  "  out  of 
the  rents,"  and  here  it  is  "  by  and  out  of  the  rents/' 
I  do  not  think  that  any  thing  turns  on  that ;  because, 
in  my  opinion,  the  expressions  are  equivalent  in  both 
cases :  in  fact,  it  is,  in  my  opinion,  a  direction  for  the 

application 
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application  of  the  whole  of  the  rents ;  and  there  is  no 
direction  whatever  that  any  surplus  or  residue  should  be 
applied  in  any  other  manner. 

It  is  obvious,  that  if  I  am  right  in  this  view  of  the 
case,  the  authorities  which  have  been  cited  do  not  apply 
to  this  particular  case.  In  the  case  of  The  Attorney- 
General  v.  Whitchurch  (a),  which  is  a  leading  case  on 
the  subject,  land  was  given  to  a  particular  charitable 
purpose  which  could  not  be  carried  into  effect  The 
Court  held,  that  it  was  not  given  to  purposes  of  charity, 
but  that  the  whole  failed.  Not  only  do  I  concur  in  that 
decision,  but  I  have,  on  several  occasions,  expressed  my 
approbation  of  that  view  of  the  law ;  and  I  am  certainly 
prepared  to  follow  it.  But  who  can  say,  when  this  deed 
was  executed  or  the  act  passed,  that  this  was  not  a 
charitable  trust  capable  of  being  performed : — to  pre- 
serve land,  with  an  hospital  on  it,  in  such  a  state,  that 
should  be  fit  for  the  reception  of  persons  ill  of  the 
plague,  if  the  plague  should  ever  occur;  and  if  it  were 
ever  wholly  devoted  to  charity,  those  cases  do  not 
apply.  But  it  appears  to  me  that  if  this  were  a  present 
gift,  it  is  a  distinct  charitable  purpose  capable  of  being 
carried  into  effect.  No  doubt  if  the  plague  had  oc- 
curred as  frequently  subsequent  to  1665  as  it  had  done 
previously,  or  if  it  had  occurred  more  frequently,  as 
at  intervals  of  every  twenty  years,  no  question  whatever 
would  have  arisen,  but  the  land  would  always  have  been 
preserved  in  a  state  for  the  reception  of  persons  infected 
with  the  plague,  and  when  the  plague  appeared,  they 
would  immediately  have  been  taken  to  this  place.  In 
fact  it  is  only  the  interval  of  some  one  hundred  and 
ninety  years  which  has  occurred  since  the  plague  last 
appeared  in  this  country,  that  has  raised  any  questions 

whatever 

(a)  3  Va.  141. 
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whatever  about  it.  Who  can  say  that  the  diseasei  pro- 
perly speaking,  called  the  Oriental  Plague,  may  not  occur 
again  ?  I  go  into  no  speculations  of  what  constitutes 
plague  or  not,  for  I  take  the  expression  in  the  strictest 
possible  sense  for  the  benefit  of  the  Defendant,  and  say, 
that  it  means  the  Oriental  Plague,  as  it  was  known  when 
it  visited  this  country  in  1665 ;  but  can  anybody  say  that 
it  will  never  arise  again  ?  It  is  obvious  that  the  first  trust, 
in  my  view  of  the  case,  has  been  completely  neglected, 
by  the  present  state  and  condition  of  this  property,  and 
that  it  would  be  utterly  impossible,  if  the  plague  were 
to  break  out  at  the  present  moment,  instantaneously 
to  convey  a  set  of  infected  persons  to  any  place  on 
this  ground  fit  to  receive  them,  and  have  them  pro- 
perly attended  to.  In  my  opinion,  the  first  trust  was  to 
preserve  this  land  in  such  a  state,  that  this  might  be 
done,  and  to  apply  the  proceeds  of  the  land  for  that 
purpose. 

Undoubtedly,  as  it  appears  to  me,  the  proposal  made 
by  the  Craven  family,  or  by  the  Earl  of  Craven^  which 
was  mentioned,  would  not  have  satisfied  that  condition 
at  all.  If  I  am  right  in  the  view  I  take  of  this  case, 
the  parishes  were  entitled  to  the  three  acres  in  Carnaby 
Market,  and  they  were  entitled  to  have  them  preserved 
in  that  state,  unless  it  was  found,  that  by  the  power  of 
this  Court,  it  might  be  applied  for  a  similar  purpose  in 
a  more  beneficial  manner;  but  that  land  was  entirely 
devoted  to  charity.  By  a  compromise,  sanctioned  by 
the  legislature,  they  substituted  three  other  acres  for 
that  purpose.  Those  three  other  acres  have  been  ap- 
plied by  the  Craven  family  exactly  in  the  manner  the 
right  to  do  which  was  disputed,  and,  in  my  opinion, 
properly  disputed,  at  an  early  part  of  the  last  century. 
Is  the  same  thing  to  go  on,  by  the  substitution  of  a 

fresh 
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fresh  piece  of  land ;  because  it  is  obvioas  that  it  woald 
be  merely  giving  a  piece  of  land  nominally.  It  would 
be  gradually  getting  further  off  from  the  parishes,  and  it 
would  be  gradually  getting  covered  with  buildings,  and 
it  would  never  be  in  a  state  in  which  it  could  be  applied 
for  the  reception  of  the  infected  poor :  and  to  contend 
that  the  trust  is  satisfied  by  telling  persons  who  take 
houses  there,  that  they  are  to  go  out  at  a  moment's 
notice,  if  persons  are  brought  there  infected  with  the 
plague,  is  simply  idle,  for  there  could  be  no  possibility 
of  enforcing  such  a  contract,  if  entered  into. 


Having  arrived  at  the  conclusion  that  the  whole  of  this 
land  was  devoted  to  charity,  from  the  termination  of  the 
life  of  the  first  Earl  Craven,  and  that  it  is  so  devoted  at 
this  moment,  the  next  question  is,  in  what  way  it  is  pro- 
per to  apply  it.  The  point  which  I  have  determined  is 
this: — that  the  interest  of  the  Craven  family  in  this 
land  is  nothing,  that  they  are  entitled  to  no  benefit  in  it 
whatever,  but  that  the  whole  of  it  belongs  to  the  charity. 
The  next  question  is,  how  it  is  to  be  best  applied  to 
carry  into  effect  the  objects  of  the  founder,  and  whether 
that  would  be  best  performed  by  restoring  the  ground 
to  what  it  was  before,  that  is  to  say,  making  a  waste  of 
the  three  acres  at  Bayswater  and  Craven  Hill,  with  the 
pest  house  in  the  middle,  or  whether  it  would  be  better 
employed,  for  the  real  purpose  of  the  founder,  by  taking 
the  property  and  employing  it  for  the  erection  and  foun- 
dation of  an  hospital,  in  some  convenient  situation,  for 
the  reception  of  persons  who  might  be  infected  with  the 
plague  (if  ever  the  event  shoald  arise),  and  in  the  mean- 
time, for  persons  who  are  afflicted  with  any  infectious  or 
contagious  disorder. 


That  is  the  general  view  I  take  of  this  case,  and 
therefore  I  propose  to  make  such  a  declaration,  as  will 

enable 
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enable  the  Defendants  to  take  the  opinion  of  a  superior 
Court,  by  wholly  excluding  their  interests,  and  to  declare 
that,  in  my  opinion,  the  whole  of  the  land  is  devoted  to 
charity.  I  will  then  refer  the  matter  to  Chambers,  to 
consider  in  what  manner  the  trusts  of  the  founder  can 
be  best  carried  into  effect,  or  as  near  thereto  as  may  be. 


1866. 

The 

Attorney- 

General 

V, 
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Craven. 


I  must  direct  an  account  of  the  rents  of  the  property 
from  the  time  of  filing  the  information.  I  presume  that 
Counsel  will  not  ask  for  any  directions  respecting  lasting 
improvements.  If  they  do,  they  are  entitled  to  it ;  but 
any  allowance  for  lasting  improvements  can  only  be  for 
such  as  were  made  during  the  period  of  accounting  for 
the  rents. 
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FERRAND  v.  The  Corporation  of  BRADFORD. 

Jan.  31. 

The  clautet  of  ^T^HIS  was  a  motion  for  an  ihjunctioni  to  restrain  the 
wok  CI ^'^'^  corporation  of  Bradford  from  diverting  or  con- 

Act,"  1847,  tinuing  to  divert  a  natural  stream  called  the  Stoain 
bleto*"*Umdi  ^^^  Stream,  or  taking  or  using  any  of  the  water 
and  streams,"  thereof,  until  the  purchase-money  or  compensation 
manner  as  should  be  ascertained  and  paid,  or  such  deposit,  by  way 
those  of"  The  Qf  security,  made,  and  such  bond  given,  as  required  by 
Consolidation  the  85th  section  of  the  Lands  Clauses  Consolidation 
pUcabte*to^  Act,  1845(a),  and,  until  all  questions,  as  to  reserving 
**  lands;"  and  some  part  of  the  water  for  domestic  and  agricultural  pur- 
compensation,  poses  (other  than  irrigation)  should  have  been  settled. 

the  same  dis-  * 

tinction  is 

taken  between  The  Swain  JRoyd  stream,  after  flowing  through  lands 
streams  taken  ^^^  belonging  to  the  Plaintiff,  enters  his  lands,  which 
and  used"  and  are  situate  in  the  neighbourhood  of  Bradford^  below  a 
Streams  inju-  place  called  Swain  Royd  Bottom^  and  continues  to  flow 
riously  af-        through  them,  either  under  the  same  name,  or  under 

fected*" 

The  diver-     the  name  of  the   Cottingby  Beck^  until  it  enters  the 
sionofa  liver  Aire. 

stream  is  a 

**  taking  and 

using  it"  with-        ,>       • 

in  the  mean-         By  the  5  &  6  Vict.  c.  vi,  the  Bradford  Waterworks 

section  of  the  ^"'pa'^y  ^^^  incorporated  and  authorized  to  construct 
LandsClauses  works  for  supplying  the  town  of  Bradford  with  water. 
Act?Sh  U    By  the  Bradford  Waterworks  Act,  1854  (17  k  18  Vict. 

incorporated     q^  cxxix),  the  company  was  dissolved,  and  the  acts  re- 
in the  Water-  _ 
works  Clauses  latmg 
Act,  and  he-                                           (fl)  8  4-9  Tict.  c  18. 
fore  sach  diver- 
sion can  he  made,  the  value  of  the  stream  must  he  ascertained  and  secured  to  the 
owners  of  the  land  through  which  it  passes. 

Whether  hy  diverting  a  stream,  the  river  into  which  it  used  to  flow  is  "  injuriously 
affected,"  or  *'  taken  and  used,"  qumre. 
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lating  to  it  repealed,  and  it  was  thereby  enacted,  that  1856. 
"the  Companies  Clauses  Consolidation  Act,  1846(a),  v^^^.-^*/ 
(except  the  provisions  as  to  conversion  of  borrowed  "R^and 
money  into  capital,)  the  Lands  Clauses  Consolidation  The 
Act,  1846  (J),  and  the  Waterworks  Clauses  Act,  1847(c),  b^^J^dford? 
should  be  incorporated  therein ;  that  the  proprietors  of 
shares,  &c.,  in  the  dissolved  company  should  be  incorpo- 
rated by  the  name  of  the  Bradford  Waterworks  Com- 
pany ;  and  the  estates,  rights,  privileges  and  liabilities  of 
the  old  company  should  be  vested  in  and  binding  on  the 
new  company.  That  it  should  be  lawful  for  the  new  com- 
pany to  construct  waterworks  and  alter,  &:c.  the  same, 
in  the  line  and  on  the  levels,  and  upon  the  lands  de- 
lineated on  the  plan  and  sections,  and  described  in  the 
book  of  reference  deposited  with  the  clerk  of  the  peace 
for  the  West  Riding  of  the  county  of  YbrA,  and  to  enter 
upon,  purchase,  take,  and  use,  such  of  the  lands, 
buildings,  streams  and  waters,  mentioned  in  the  plan 
and  book  of  reference,  as  should  be  necessary,  or  to 
agree  for  and  take  a  grant  of  any  easement,  right,  jcc, 
over  the  same,  and  to  take  from  such  streams  of  water 
as  the  company  might  require :  provided  always,  that, 
in  constructing,  &c.,  the  works,  the  deviations  should 
not  exceed  the  limits  shown  on  the  plan,  and  three  feet 
from  tlie  said  levels."  The  act  then,  after  reciting 
(section  128)  that  the  Swain  Roydy  thereby  authorized 
to  be  appropriated,  flowed  through  the  estates  of  the 
Plaintiff  till  it  fell  into  the  river  iltr^,  enacted,  that  the 
company  should  make  compensation  to  the  Plaintiff  for 
the  diversion  of  the  stream,  such  compensation,  if  not 
ascertained  and  paid  within  one  calendar  month  from 
the  commencement  of  such  diversion,  to  bear  lawful 
interest  till  paid ;  and  in  case  any  difference  should 
arise  touching  the  amount  of  such  compensation,  or  as 

to 

(a)  8  4-  9  Vkt.  c.  16.  (h)  8  j-  9  Vkt.  c.  18.  , 

(c)  10  4- 11  VicL  c.  17. 


Ferrakd 
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cultural  purposes  of  the  Plaintiff's  estates,  other  than 
irrigation,  a  portion  of  the  waters  of  the  stream,  as 
^     ^      ^  therein   provided,  the  amount  of   compensation  and 

CorponitioD  w  .        .  , 

Beadporo.  quantity  (if  any)  should  be  ascertained  as  provided  by 
the  Lands  Clauses  Consolidation  Act,  1845,  for  settling 
cases  of  disputed  compensation. 

By  the  Bradford  Corporation  Waterworks  Act,  1854 
(17  &  18  Vict.  c.  cxxix),  the  Bradford  Waterworks 
Company  were  authorized  to  sell  the  works  to  the  cor- 
poration of  Bradford,  and,  on  the  execution  of  the  con- 
veyance, all  their  powers,  authorities,  rights,  privileges 
and  liabilities  were  to  be  vested  in  and  binding  on  the 
corporation. 

A  subterraneous  conduit,  leading  from  another  spring 
to  the  waterworks,  passes  under  the  Swain  Royd  stream 
at  Stoain  Royd  Bottom,  above  the  place  where  the 
stream  enters  the  Plaintiff's  lands.  Previous  to  1855, 
the  Bradford  Waterworks  Company  diverted  the  water 
of  the  Swain  Royd  stream,  by  means  of  a  channel  or 
culvert,  opened  through  the  bank  and  passing  into  the 
conduit,  nearly  at  the  point  where  the  Swain  Royd 
stream  passes  over  it.  This  diversion  was  made  with 
the  consent  of  the  Plaintiff;  and  the  company  were 
bounds  by  a  written  agreement  dated  22nd  October,  1852, 
on  the  determination  thereof  by  the  notice  as  therein 
mentioned,  to  restore  the  stream  to  its  original  channel, 
and  replace  the  banks  in  their  original  state.  On  the 
5th  of  August,  1854,  the  Plaintiff  gave  notice  to  de- 
termine the  agreement,  and  the  culvert  was  stopped  up 
in  June,  1855. 

In  1855,  the  corporation  opened  negociations  with 
the  Plaintiff  for  the  purchase  of  the  Swain  Royd  stream, 
which  were  broken  off  in  November  of  that  year. 

On 
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On  Saturday  J  tbe  22nd  December^  1865,  the  town  1856. 
clerk  wrote  to  the  Plaintiff  a  letter,  stating",  that  the 
corporation  had  determined  to  divert  the  Swain  Royd^ 
and  that  the  water  would  be  taken  into  the  conduit  at 
the  end  of  the  ensuing  week,  and  that  the  Plaintiff  SiLioroRn. 
should  be  informed  of  the  exact  time  when  the  ap- 
propriation would  take  place,  in  order  that  the  interest 
upon  the  compensation  to  be  awarded  to  him  might  be 
computed  fairly;  and,  on  the  same  day,  he  sent  the 
Plaintiff  another  letter  to  the  same  effect,  and  also  a 
similar  letter  to  the  Plaintiff's  agent. 

On  Monday f  the  24th  December^  the  corporation, 
without  further  communication  with  the  Plaintiff,  di- 
verted the  whole  of  the  stream  into  the  conduit,  and  no 
water  of  the  stream  had  since  flowed  through  the  Plain- 
tiff's lands.  This  diversion  was  also  made  at  a  point 
below  the  limits  of  lateral  deviation  allowed  by  the  act, 
and  was,  therefore,  more  injurious  to  the  Plaintiff  by 
intercepting  water  of  which  he  would  otherwise  have 
had  the  benefit.  On  the  25th  December^  the  Plaintiff's 
agent  wrote  a  letter  to  the  town  clerk,  disputing  the 
right  of  the  corporation  to  divert  the  streams,  without 
complying  with  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  incorporated  in  the  Waterworks 
Clauses  Act. 

The  corporation,  on  the  27th  December^  served  the 
Plaintiff  with  notice,  that  the  stream  was  required  for 
the  purposes  of  the  act,  and  requested  him  to  deliver  a 
statement  of  the  interest  claimed  by  him  within  twenty- 
one  days,  and  if  not  or  if  an  agreement  could  not  be 
made,  they  would  issue  a  warrant  to  summon  a  jury  to 
assess  the  amount.  A  correspondence  then  took  place, 
but  with  no  result,  and  the  Plaintiff  filed  his  bill  and 
now  moved  for  an  injunction. 

The 


Ferband 
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1836.  '^^  18^^  ^^^  following  clauses  of  the  Lands  Clauses 

Consolidation  Act,  respecting  notice  to  persons  whose 
lands  the  promoters  of  an  undertaking  propose  to  pur- 
The  chase,  the  demand  of  the  particulars  of  their  interest 
BiuDFOftD.  Ai^d  claims  in  respect  thereof,  and  the  mode  of  settling 
the  compensation  for  the  same,  and  for  damage  to  lands 
"  injuriously  affected"  by  the  undertaking,  and  the  84th 
and  85th  clauses  as  to  the  determining  and  depositing 
in  the  Bank  the  purchase-money  or  compensation,  and 
giving  the  bond  thereby  required,  were  referred  to,  and 
the  notice  given  by  the  town  clerk  to  the  Plaintiff,  dated 
the  27th  December^  was  objected  to  as  irregular.  The 
6th  section  of  the  Waterworks  Act,  in  which  the  words 
''  lands  and  streams*'  are  used  in  place  of  the  correspond- 
ing word  ''  lands"  in  the  Lands  Clauses  Consolidation 
Act,  was  also  referred  to,  as  were  also  the  41st,  43rd  and 
128th  sections  of  the  Bradford  Waterworks  Act. 

Mr.  R,  Palmer  and  Mr.  H.  Cadman  Jones,  in  sup- 
port of  the  motion,  contended,  that  the  stream,  being  a 
natural  stream,  the  Plaintiff  had  a  right,  subject  to  the 
provisions  of  the  several  acts  of  parliament,  to  the  use  of 
it  in  its  natural  state.  That  if  the  Defendants  required  to 
take  and  use  the  stream  for  the  purposes  of  their  water- 
works, their  proper  mode  of  proceeding  to  effect  their 
object  was  clearly  pointed  out  to  them  by  the  85th 
section  of  the  Lands  Clauses  Consolidation  Act,  incor- 
porated in  the  Bradford  Waterworks  Act.  That  the 
84th  section  of  the  Lands  Clauses  Consolidation  Act  pre- 
vented the  promoters  of  an  undertaking  from  entering  on 
the  lands  of  any  person  without  his  consent,  until  the 
provisions  of  the  85th  section  had  been  complied  with, 
that  is,  till  the  purchase-money  or  compensation  for  the 
lands  had  been  ascertained  and  deposited  in  the  Bank,  and 
a  bond  given  to  secure  it ;  and  that  then  the  Waterworks 
Clauses  Act  made  that  provision  applicable  to  streams, 

the 
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the  words  **  lands  and  streams**  being  used  in  the  latter,  1856. 

instead  of  "  lands"  in  the  former.  That  the  Defendants  '^^'*^^ 

not  having  done  so,  ought  to  be  restrained  by  the  in-  «. 

junction  of  this  Court.  ^     '^f,     _. 

"  UorporatioQ  of 


B&ADFOaD. 


Mr.  Lbyd  and  Mr.  Currey,  contra.  The  Corporation 
of  Bradford  have  no  private  purpose  to  serve,  but  the 
rights,  privileges  and  duties  given  to  and  imposed  upon 
them  are  vested  in  them  for  a  public  purpose,  which 
they  are  bound  to  carry  out.  {The  Master  of  the 
Rolls.  The  question  is,  does  the  Lands  Clauses  Con- 
solidation Act  apply — if  it  does,  why  not  follow  it.] 
The  84th  and  85th  sections  of  that  act  are  inapplicable 
to  water;  water  is  not  a  hereditament.  [The  Master 
of  the  Rolls.  I  can  see  no  difference  between  it  and 
a  right  of  way.]  Besides,  those  sections  are  modified 
by  the  128th  section  of  the  Bradford  Waterworks  Act, 
into  which  they  were  incorporated,  and  this  section  gives 
special  directions  as  to  the  PlaintifTs  compensation. 
This  case  in  fact  rather  comes  under  the  66th  section, 
by  which  provision  is  made  for  ascertaining  the  com- 
pensation to  be  paid  for  lands  taken  by  the  promoters,  for 
which  *'  they  should  not  have  made  any  compensation.'* 
Then  there  is  a  difference  between  the  cases  of  lands 
taken,  and  lands  injuriously  affected ;  and  in  the  latter 
case  it  is  not  obligatory  on  the  promoters  to  give  com- 
pensation before  the  lands  are  injuriously  affected ;  Hut- 
ton  V.  The  London  and  South  Western  Railway  Com- 
pany (a);  Lister  v.  Lobley{b)\  and  that  is  this  case. 
Besides,  a  great  deal  of  public  injury  may  be  done  by 
stopping  the  diversion  of  the  stream,  without  any  corre- 
sponding benefit  to  the  Plaintiff,  and  that  is  always  con- 
sidered; Hare  v.  The  Corh  and  Bandon  Railway  Com- 
pany 

(a)  7  Hare,  259. 

(b)  1  Ad,ef  Ell.  124 ;  6  Ueo.  4-  M.  340;  2  Ear.  if  W.  122. 
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1856.       pany(a).    Then  as  the  stream  may  be  taken  the  whole 

^•^^^-^^^      way  down  to  the  river  Aire,  the  Defendants  (if  the 

o.  Plaintiff  be  right  in  his  contention)  most  arrange  with 

^^^®         all  the  owners,  and  even  the  proprietors  along  the 

Bradford.    Aire  may  be  injuriously  affected,  and  may  also  seek 

for  compensation.    On  the  cases  of  Hare  v.  The  Cork 

and  Bandan  Railway  Company,  and  Button  v.  The 

London  and  South  Western  Railway  Company,  it  is 

submitted  the  injunction  ought  to  be  refused. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  that  the  Plaintiff  is  entitled  to  an 
injunction  in  this  case.  Probably,  there  is  something 
in  this  case,  which  does  not  appear  before  the  Court, 
which  has  led  to  a  discussion  which,  in  the  result,  ap- 
pears to  be  rather  an  idle  one.  But  I  am  bound  to 
decide  on  my  view  of  the  construction  of  the  acts  of 
parliament,  and  the  rights  of  the  parties ;  and  I  will 
explain  the  view  I  take  of  the  construction  of  them. 

The  case  of  Button  v.  The  London  and  South 
Western  Railway  Company  (&),  is  undoubtedly  law, 
and  I  should  follow  it  if  I  thought  it  applied  to  this 
case ;  but,  in  my  opinion,  there  is  a  distinction  between 
the  two  cases.  The  distinction  taken  in  that  case  is 
very  applicable  to  the  present.  If,  for  the  purpose  of 
the  undertaking  and  in  making  the  works,  the  pro- 
moters wish  to  take  the  property  of  another  person, 
they  cannot  do  so,  except  by  agreement  and  permission; 
or,  having  ascertained  the  value  of  it,  and  made  the 
deposit,  or  giving  a  bond  according  to  the  condition 
specified  by  the  85th  section  of  the  act  of  parliament. 
When  they  are  once  in  possession  of  the  land,  if  they 
do  anything  which  injuriously  affects  the  land  of  other 

persons, 

(a)  17  L,  T.  21.  (6)  7  Hare,  259. 
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persons,  then,  undoubtedly,  they  are  not  to  adopt  that  1856. 
same  course,  but  when  the  amount  of  damages  has 
been  ascertained,  it  must  be  paid  by  the  persons  who 
cause  it  But  by  this  clause  the  Lands  Clauses  Con-  _  '^^ 
solidation  Act  is  made  a  part  of  this  special  act  of  Bradvoed. 
parliament,  as  far  as  it  is  applicable;  but  not  merely 
that ;  the  Waterworks  Clauses  Act  is  also  made  a  part 
of  this  act  of  parliament  for  the  same  purpose.  Now 
the  Waterworks  Clauses  Act  re-enacts  the  clauses  of 
the  Lands  Clauses  Consolidation  Act,  totidem  verbis, 
but  with  this  addition,  that  it  introduces  the  word 
"  streams''  as  well  as  the  word  ''  lands."  Now  observe 
how  that  alters  the  case :  it  enacts  **  that  they  shall 
make  ta  the  owners  and  occupiers  of,  and  all  other 
parties  interested  in  any  lands  or  streams,  taken  or  used 
for  the  purpose  of  the  special  act  or  injuriously  affected 
by  the  construction  or  maintenance  of  the  works  there- 
by authorized,  or  otherwise  by  the  execution  of  the 
powers  thereby  conferred,  full  compensation  for  the 
value  of  the  land  and  streams  so  taken  or  used,  and  for 
all  damage  sustained  by  such  owners,  occupiers  or  other 
persons,  by  reason  of  the  exercise,  as  to  such  land  and 
streams,  of  the  powers  vested  in  the  undertakers  by  this 
or  the  special  act  or  any  act  incorporated  therewith.'' 
Now  this  clause  expressly  makes  the  same  distinc- 
tion with  respect  to  the  streams,  which  the  Lands 
Clauses  Consolidation  Act  does  with  respect  to  lands, 
that  is  to  say: — if  you  take  the  stream  you  must  pay 
the  whole  price  of  it,  if  you  injuriously  affect  the 
stream,  then  that  clause  does  not  apply.  But  when 
you  have  injuriously  affected  the  stream,  compensation 
in  damages  must  be  made,  in  accordance  with  the  or- 
dinary mode  :  so  that  the  distinction  is  quite  clear. 

It  is  suggested,  that  this  stream  may  be  taken  the 
whole  way  down  to  the  river  Aire.    No  doubt  it  may, 

B  E  2  and. 
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1856.  andy  accordingly,  all  the  owners  of  the  stream  the 
whole  way  down,  whoever  they  may  be,  must  receive 
fall  compensation  for  their  property  which  is  taken. 
'^®.  f  It  appears  in  the  present  case,  from  the  affidavits,  that 
fiftAOPORD.  the  Plaintiff  is  really  the  only  occupier  (with  a  very 
small  exception)  of  the  land  the  whole  way  down  to 
the  river  Aire.  It  is  then  suggested,  that  you  must  go 
to  all  the  proprietors  of  the  river  Aire*  This  clause 
meets  that  very  objection ;  and  it  is  exactly  the  distinc- 
tion taken  in  the  case  of  Hutton  v.  The  London  and 
South  Western  Railway  Company.  You  may  injuriously 
affect  the  river  Aire,  and  if  so,  you  must  make  com- 
pensation to  all  the  persons  injuriously  affected  thereby; 
but  you  do  not  take  the  river  Aire  but  this  particular 
stream,  which  is  the  exact  distinction  specified  by  the 
Waterworks  Clauses  Act,  for  the  purpose  of  making 
that  applicable  to  streams  which  the  Lands  Clauses 
Consolidation  Act  makes  applicable  to  lands,  and  then 
on  that  being  done,  the  Lands  Clauses  Consolidatioa 
Act  applies. 

Now  to  illustrate  it  in  the  present  case,  supposing 
this  company,  by  agreement  with  the  Plaintiff,  had 
taken  the  principal  part  of  this  stream,  or  taken  so 
much  of  it  as  they  required,  and  had  afterwards  done 
something  which  injuriously  affected  the  remainder  of 
the  stream,  then  Hutton  v.  The  London  and  South 
Western  Railway  Company  would  have  applied,  and 
then  he  could  not  have  come  for  an  injunction  to  re- 
strain  them  from  producing  this  injurious  effect;  but 
here  the  Defendants,  in  the  creation  of  the  work,  are 
taking  the  stream  itself,  they  are  doing  the  very  thing 
which  the  6th  clause  of  the  Waterworks  Clauses  Act 
says  they  shall  not  do,  without  making  full  compensa- 
tion to  all  the  owners  of  it  or  occupiers  of  it,  unless  by 
agreement.    That,  in  my  opinion,  is  exactly  this  case. 

Thea 
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Then  it  is  suggested  to  me,  that  a  great  public  injury        1856. 
might  be  done  by  stopping  the  diversion  of  this  stream.      ^^^""^^^ 
But  the  argument  conies  ill   from  the  mouth  of  the  «. 

Bradford  Corporation,  who  say,  that  the  course  to  be  ^  '^^^  - 
taken  by  the  Plaintiff  is  very  easy,  for  he  has  nothing  Bradford. 
to  do  but  to  ascertain  the  amount  of  damage  and  give 
them  notice  of  the  amount,  and  that  in  twenty-one 
days,  if  they  do  not  take  steps  to  assess  it,  they  will 
be  obliged  to  pay  it.  Their  case  on  the  affidavits  is, 
that  they  themselves  have  not  adopted  and  cannot 
take  this  course,  because  the  damage  cannot  be  ascer- 
tained until  it  is  done.  But  if  he  can  ascertain  the 
damage,  so  can  the  corporation,  and  they  might  at  any 
time  before  the  hearing  of  thb  motion  if  they  had 
thought  fit,  have  ascertained  what  the  amount  of 
damage  was,  and  either  have  deposited  it  or  have 
given  a  bond  for  the  payment  of  the  amount.  But  yet, 
in  spite  of  that,  from  some  sort  of  feeling  between  these 
parties,  which  it  is  impossible  for  me  to  understand,  and 
of  which  I  know  nothing,  this  case  has  been  brought 
into  Court  and  argued  for  the  most  unnecessary  purpose 
that  can  be  conceived,  it  being  obvious  that  some  such 
course  as  that  must  ultimately  be  taken.  I  can  only 
deal  with  the  case,  however,  as  it  comes  before  me; 
and  upon  the  legal  construction  which  I  put  on  the 
act  of  parliament,  the  Plaintiff  is,  in  my  opinion,  en- 
titled to  the  injunction. 
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1856. 


Feb.S. 


FERRAND  v.  The  Corporation  of  BRADFORD. 

(No.  2.) 


The  Plaintiff    TN  this  case,  a  written  copy  of  the  bill  was  filed  on  the 
iij  n%&U  ^^^^  ^^  January,  1866,  with  an  undertaking  an- 

to  file  a  printed  nexed  to  file  a  printed  copy  within  fourteen  days  as 
foarteen  dayt,   provided  by  the  16  k  16  Vict.  c.  86.    A  motion  for  an 

jnpumianceof  jnjunction  was  made  by  the  Plaintifi*  on  the  24th  of 
bia  under-  . 

uking,  waire-  January,  which  stood  over  by  consent  till  the  Slst, 

ilfl!!.^™**  when  an  order  for  an  injuncUon  was  made,  which  had 
coniequencea  •*  ' 

upon  payment  since  been  duly  drawn  up,  passed  and  entered.    At  the 

the  motion.  hearing  of  the  motion,  a  printed  copy  of  the  bill  was 

^  written  provided  for  the  use  of  the  Court,  and  printed  copies 

off  the  file,  the  were  previously  furnished  to  the  Defendants'  solicitors 

Plaintiff  ^^  agents,  and  were  delivered  to  the  Plaintiff*s  Counsel, 

baTmir  omitted  d        '  / 


to  file  a  nrinted  for  whom  no  written  briefs  of  the  bill  were  made. 

copy  witnin  tfa 
fourteen  daya 


touneen  dayi 

prescribed  by  The  fourteen  days  allowed  for  filing  the  printed  bill 
Viet.e,S6,%,e,  ^^  ^^^^  cause  expired  on  the  2nd  of  February,  and  no 
andtheSrdO^  P^^^^^  ^^PX  '^^^'"g  '^^^'^  filed,  the  Clerk  of  Records  and 
the  7th  of  Au'  Writs  took  the  written  copy  of  the  bill  ofi^  the  file,  in 
f dn  ^proved''  pursuance  of  the  3rd  General  Order  of  7th  August, 
that  the  omia-    1852  (a).     On  Tuesday,  the  6th  of  February,  a  printed 


nonwaiamere 


slip,  and  that  ^^PY  ^^  ^^^  ^^'^  ^^  presented  at  the  Record  and 
pnnted  copies  Writ  Clerks'  Office  for  filing,  but  refused  as  being  too 

of  the  bill  were  o  o 

in  Court  and      late, 
in  the  hands  of 

hearing  of  a  ^^^  cletk  of  the  Plaintiflf's  solicitors,  who  had  the 
motion  for  an    conduct  of  the  suit,  stated  by  his  affidavit,  that  owing 

iniunction  '  ^  o 

within  the  to 

fourteen  days,  (a)  Ordma  Can,  462. 

the  Court  or->^ 

dered  that  the  written  bill  should  be  restored  to  the  file,  and  that  the  printed  copy  should 
be  received  at  the  Record  and  Writ  Clerks'  Ofiice  and  filed  as  of  the  2nd  of  Ftbruary, 
The  costs  of  the  motion  were  ordered  to  be  paid  by  the  Plaintiff  to  the  Defendant, 
and,  notwithstanding  the  General  Order,  no  costs  of  suit  were  to  be  taxed. 


Fbeeahd 
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to  the  illness  of  one  of  the  firm^  it  had  become  neces-        1856. 
sary  to  transfer  one  of  the  managing  clerks  of  the  chan- 
cery department  to  supply  his  place.     This  and  the 

illness  of  the  head  clerk  of  that  department  had  occa-  ^     ^®. 

Corporation  of 

sioned  a  pressure  on  the  department,  and  hence,  though     Bkadtobd. 
it  was  his  duty  to  have  filed  the  printed  copy,  he  had 
omitted  or  overlooked  so  to  do. 


A  motion  was  now  made  on  behalf  of  the  Plaintiff, 
by  special  leave  of  the  Court,  given  on  the  6th  for  the 
7th  of  February f  that  the  Plaintiff  might  have  until  the 
11th  of  February  to  file  a  printed  copy  of  the  bill,  and 
that  the  Clerk  of  Records  and  Writs  might  restore  to  the 
file  the  written  copy  of  such  bill,  filed  on  the  19th  of 
January  last,  and  that  such  printed  copy,  when  so  filed, 
might  be  treated  as  having  been  filed  on  the  2nd  of 
February ^  and  that  all  proceedings  and  orders  taken  and 
made  in  the  cause  might  be  as  valid  and  effectual,  as  if 
the  printed  copy  had  been  filed  on  such  2nd  day  of 
February. 

Mr.  J2.  Pawner  and  Mr.  H,  Cadman  Jones,  in  support 
of  the  motion,  contended,  that  the  omission  to  file  the 
copy,  being  a  mere  slip,  the  Court  ought  to  grant  the 
indulgence  asked.  [  The  Master  of  the  Rolls.  I  have 
been  considering  the  case,  and  I  think  if  it  is  a  mere 
slip,  the  Plaintiff  ought,  on  payment  of  the  costs,  to  be 
allowed  to  mend  it.  If  I  did  not  allow  this,  the  only 
consequence  would  be  this :  that  the  Plaintiff  would  put 
the  same  bill  on  the  file  to-morrow,  renew  the  motion 
for  an  injunction  the  day  after,  and  reswear  all  the 
affidavits.  What  struck  me  was  this: — the  bill  was 
really  printed,  and  copies  were  in  Court  at  the  time  the 
motion  was  heard.  The  only  question  is,  whether  the 
General  Order  of  the  Court  is  imperative  on  me,  so 
that  I  cannot  order  the  bill  to  be  filed  nunc  pro  tunc."] 

One 
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1856.  One  of  the  same  series  of  Orders  (No.  xlvi)  relates  to 
the  power  of  the  Judge,  and  it  says  expressly,  ''that  the 
power  of  the  Court  to  enlarge  or  abridge  the  time  for 
1*^0,  doing  any  act  or  taking  any  proceedings  in  any  cause 
BftADFOKD.  or  matter,  upon  such,  if  any,  terms  as  the  justice  of  the 
case  requires,  is  unaffected  by  these  Orders,"  and  there- 
fore, if  the  G>urt  thinks  fit  to  enlarge  the  time,  it  may 
do  so.  Suppose  the  solicitor  on  the  record  had  died,  it 
would  be  impossible,  if  he  had  been  personally  attend- 
ing to  the  business,  that  the  thing  could  be  done.  [7%« 
Mastbu  of  the  Rolls.  It  is  not  an  enlargement  of  the 
time  which  is  required,  for  the  time  has  gone  by, 
it  is  to  make  a  special  order  respecting  the  matter.  The 
omission  might  have  been  occasioned  by  some  sudden 
illness  of  the  person  who  had  the  charge  of  the  suit,  but 
here  there  was  a  mere  slip.] 

Mr.  Lhyd  and  Mr.  Currey,  for  the  Defendants.  The 
question  is  one  rather  of  jurisdiction  and  power.  If  the 
Court  thinks  it  has  jurisdiction  to  make  the  order  asked, 
the  question  would  be,  what  order  should  be  made  with 
regard  to  the  costs;  because  the  3rd  Oeneral  Order  of 
the  7th  August f  1862,  has  given  the  Defendants  in  the 
suit  a  vested  right  to  the  costs  of  it.  They  now  have 
what  is  equivalent  to  an  order,  to  be  paid  all  these  costs 
of  the  suit.  The  words  are  (a),  '*  and  the  Plaintiff  in 
the  suit,  or  his  solicitor,  who  shall  have  personally 
undertaken  to  file  such  printed  copy,  shall  pay  to  the 
Defendant  all  the  costs  incurred  by  him  in  the  suit,  such 
costs  to  be  taxed  by  the  Taxing  Master,  without  further 
order,  upon  production  to  him  of  the  certificate  of  the 
Clerk  of  Records  and  Writs  that  a  printed  copy  of  the 
bill  has  not  been  filed  pursuant  to  such  undertaking,  and 
to  be  recoverable  in  like  manner  as  costs  ordered  to  be 

paid 

(a)  Ordinet  Can.  462. 
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paid  by  a  party  in  a  suit  to  another  party  in  a  suit  are        1856. 

DOW  recoverable."     If  then  the  order  now  proposed  to 

be  liiade  were  an  order  nunc  pro  tunc^  the  3rd  General 

Order  would  have  effect :  and  under  the  General  Order,  ^     Th* 

Corporation  of 

there  is  now  a  direction  for  the  Defendant's  costs  to  be     Bradford. 
taxed  and  paid.    There  ought  therefore  to  be  an  appli- 
cation to  discharge  the  existing  order. 

The  Master  of  the  Rolls. 

I  do  not  mean  the  costs  of  suit  to  be  taxed  and  paid. 
I  do  not  know  in  what  form  the  order  ought  to  be  made; 
but  I  mean  it  to  be  treated  in  the  same  way  as  if  the 
bill  had  been  filed  on  the  2nd  February.  I  was  in  hopes 
that  an  order  would  be  taken  by  consent,  and  that  I 
should  have  been  relieved  from  any  difficulty ;  but  that 
not  being  so,  I  must  take  the  responsibility  on  myself, 
and  make  the  order.  I  think  I  have  power  to  do  so. 
The  Defendants  must  have  the  costs  of  the  motion. 


It  was  ordered,  that  notwithstanding  the  time  limited 
by  the  General  Orders  of  the  7th  day  of  August^  1852, 
had  expired,  the  written  bill  filed  on  the  19th  day  of 
January  last,  which  had  been  taken  off  the  file,  pursuant 
to  that  order,  should  be  restored  to  the  file,  and  that  a 
printed  copy  of  the  bill  should  be  received  and  filed  as 
of  the  2nd  day  of  February,  1866 ;  and  it  was  ordered, 
that  the  Plaintiff  should  pay  unto  the  Defendants  their 
costs  of  this  application;  and,  notwithstanding  the 
General  Order,  no  costs  were  to  be  taxed  or  paid  to  the 
Defendants,  by  reason  of  a  printed  copy  of  the  bill  not 
having  been  actually  filed  on  or  before  the  2nd  day  of 
February,  1866. 


Note.— The  Defendants  appealed,  but  the  decision  waa  affirmed  by 
the  Lords  Justices  on  the  19tb  of  February,  1866. 
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FORD  V.  The  Earl  of  CHESTERFIELD. 

(No.  3.) 

Teh.  72. 
In  tn  ad-         1\^^*  Duncombe  bad  mortgaged  his  estates  to  the 
SdTj^  ^^^*  ^f  Chesterfield  (a),  who  sold  them  under  a 

and  nec^my  power  of  sale.  The  incumbrances  on  the  estate  were 
^eircoau        '^^^Y  numerous,  and  before  the  purchases  had  been 

prior  to  the      completed,  the  Plaintiff  Mr.  Ford,  one  of  the  puisne 

admintttration   . 

of  the  fund.      incumbrancers  on  the  estate,  instituted  this  suit  against 

But  in  nuts  by  ^j^^  other  incumbrancers  and  some  of  the  purchasers,  to 

mortgageet  to  r  ' 

ascertain  pri-  secure  the  surplus  fund,  and  praying  that  the  priorities 
OTtatoornmna  ^^^  amounts  of  the  several  incumbrancers  upon  the 
fund  produced  residue  of  the  purchase-moneys  might  be  ascertained 
proper  cottt  of  ^^^  the  residue  distributed  accordingly. 

the  Plaintiff 
are  paid,  the 

coetiofthe  There  were  about  seventy  Defendants  to  the  suit, 

bnmcenanT     ^°^  there  was  a  small  but  immaterial  part  of  the  estate 

added  to  their    unsold, 
securitiea,  and 

Said  in  the  or> 
er  of  their  gy  the  decree,  made  in  1863,  it  was  referred  to  Cham- 

pnontiet.  ^  f  ' 

bers  to  ascertain  what  incumbrances  there  were  affecting 

the  residue  of  the  purchase-money  or  the  hereditaments 

remaining  unsold  and  their  respective  priorities,  and 

what  was  due  to  them  respectively. 

The  Chief  Clerk  certified  the  priorities  of  six,  in  which 
the  Plaintiff  was  not  included,  and  stated,  "  that  in  the 
prosecution  of  the  decree,  certain  charges  and  incum- 
brances, which  were  set  forth  in  the  schedule,  had  been 
claimed,'*  and  as  the  above  six  incumbrances  ^^consider- 
ably exceeded  the  fund  in  Court,  no  adjudication  had, 
for  the  present,  been  finally  made  upon  such  charges 

and 

(a)  16  Bea9.  516;  19  Bern.  428. 
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and  incumbrances."    The  consequence  was  that  the       1866. 
PlaintijSr  had  no  interest 


Mr.  Fallen  and   Mr.   Sauthgate,  for  the  Plaintiff,    '^  Ewl  of 
asked  for  his  costs  of  suit,  and  this  was  scarcely  con-       nsLo. 
tested,  for  the  proceedings  of  the  Plaintiff  had  secured 
most  of  the  purchase-moneys,  which  were  in  some  con* 
siderable  risk* 

Mr.  iZ.  Palmer  and  Mr.  Amphlett,  for  the  Earl  of 
Chesterfield. 

Mr.  JUoydy  Mr.  Giffard,  Mr.  Joyce,  Mr.  Cairns,  Mr. 
Bagshawe,  Mr.  Humphry,  Mr.  Bristowe,  Mr.  Walford, 
Mr.  Hobhouse,  Mr.  C  HaU,  Mr.  Seboyn,  Mr.  Jessell, 
Mr.  Rowcliffe,  Mr.  Wickens  and  Mr.  Drewry,  for  the 
Defendants. 

It  was  contended,  on  the  part  of  the  incumbrancers 
subsequent  to  the  six,  that  the  costs  of  all  parties  must, 
in  the  first  instance,  be  paid  out  of  the  fund,  and  that 
the  remaining  fund  would  then  be  divisible  amongst  the 
incumbrancers,  according  to  their  priorities. 

White  T.  The  Bishop  of  Peterborough  (a) ;  Kenebel 
V.  ScTafton(b)\  Armstrong  v.  Storer(c)\  3  Danieirs 
Pr.  {d)  were  the  authorities  relied  on. 

The  M ASTBR  of  the  Rolls. 

I  will,  in  the  first  place,  dispose  of  the  question  of 
costs,  which  has  been  very  much  discussed  on  this 
occasion. 

I  hold  the  settled  rule  and  practice  of  this  Court, 
and  one  which  I  have  acted  on  in  a  great  number  of 

cases, 

(a)  Jacob,  402.  (c)  14  Beav.  535. 

{b)  13  Ve$.  370.  ((/)  Pages  18, 62. 
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1866.       cases,  to  be,  that  in  a  suit  for  the  administration  of  an 
estate,  all  the  proper  and  necessary  parties  are  paid 
their  costs  in  the  first  instance,  and  before  the  fund  is 
^e  Earl  of    administered.     But  where  the  suit  is  by  a  mortgagee 

FIELD.  or  for  the  benefit  of  mortgagees  to  ascertain  priorities 
upon  an  estate  or  upon  a  fund  which  is  the  produce 
of  the  estate  (after  payment  of  such  costs  as  may  be 
proper  to  the  Plaintifif,  in  the  first  instance,  where  all 
persons  obtain  the  benefit  of  the  suit),  the  costs  of  the 
mortgagees  are  added  to  their  mortgage  securities.  I 
have  always  considered  that  to  be  the  decision  in  White 
y.  The  Bishop  of  Peterborough  (a),  and  on  reading  the 
judgment,  I  find  nothing  in  it  to  contradict  that  view  of 
the  case.  It  does  not  appear  that  any  third  incum* 
brancer  appeared  on  that  occasion.  It  undoubtedly 
appears,  from  a  report  of  a  former  stage  of  the  case, 
that  there  were  subsequent  incumbrancers  (ft);  but  what 
part  they  took  does  not  appear,  and  all  that  was  asked 
for,  in  that  case,  was  the  costs  of  the  Plaintiff.  Kenebel 
V.  Scrafton  (c)  is  referred  to  as  an  authority  for  the  pro- 
position, that  the  costs  of  all  the  incumbrancers  are  to 
be  first  paid.  I  am  of  opinion  that  it  is  no  authority 
for  that  purpose. 

The  question  came  before  Vice-Chancellor  Wigram 
in  Hepworth  v.  Heslop  (d\  which  was  a  creditor's  suit, 
the  mortgagee  came  in  under  the  decree,  and  said 
he  would  consent  to  a  sale  of  the  property  free  from 
incumbrances.  The  question  was,  whether  the  costs  of 
the  sale  were  to  be  paid  prior  to  the  principal,  interest 
and  costs  of  the  mortgage,  and  Sir  James  Wigram  de- 
termined they  were  not,  but  that  the  mortgagee,  who 
was  no  party  to  the  suit  and  had  merely  consented  to 
the  sale  free  from  incumbrances  for  the  benefit  of  the 

estate, 

(a)  Jacob,  402.  (c)  13  Fes.  370. 

(6)  3  Swamt.  109.  {d)  3  Burt,  485. 


Ford 

V. 
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estate,  was  entitled,  out  of  the  purchase-moneyi  to  be       1856. 
paid  his  principal  and  interest  and  costs  in  the  first 
instance.      The  Vice-chancellor  refers  to  Kenebel  v. 
Scrafton,  and  says  (a) :— "  If  Kenebel  v.  Scrafton  be  an    '^«  ^^  ®^ 
authority  to  the  contrary,  it  will,  as  far  as  my  experience        field. 
goes,  be  found  to  have  been  overruled  in  practice,  for 
which  Upperton  v.  Harrison  (b)  and  Aldridge  v.  West- 
brook(c)  are  authorities.    In  lapping  v.  Power (d),  I  had 
occasion  to  consider,  but  not  to  decide  this  point,  and  I 
then  satisfied  myself,  that  the  mere  circumstance  that  a 
mortgagee  concurred  in  a  sale  would  not  deprive  him  of 
the  ordinary  rights  of  a  mortgagee  as  to  costs.    There 
must  be  some  special  circumstances  to  produce  that 
eflect." 

I  refer  to  that  case  for  the  purpose  of  shewing  that  it 
is  a  mistake  to  suppose,  that  the  case  of  Kenebel  v. 
Scrafton  establishes  such  a  proposition  as  that  which 
Mr.  Daniell  (e)  in  his  book  seems  to  have  considered. 
Certainly  that  has  not  been  the  practice,  as  far  as  I  am 
aware,  either  during  my  own  practice  at  the  Bar  or 
since  I  have  had  to  administer  justice  from  this  seat. 

With  respect  to  my  decision  in  Armstrong  v.  Storer(f)^ 
it  was  distinct  from,  and  is  perfectly  reconcileable  with, 
Hepworth  v.  Heslop,  In  that  case,  the  mortgagee  might, 
if  he  had  pleased,  have  enforced  his  mortgage;  but, 
instead  of  that,  he  filed  a  bill  for  the  administration  of 
the  estate.  The  consequence,  I  said,  was,  that  as  he  had 
exercised  his  option  and  adopted  that  course,  he  must 
be  held  to  have  done  so,  knowing  the  usual  rules  of  the 
Court,  and  that  the  costs  of  the  administration  of  an 

estate 

(a)  3  Eare,  487.  (e)  3  DanieWt  Pr.  (Ist  ed.) 

(b)  7  Sim.  444.  18—62. 

(r)  5  Beav.  188.  (J)  14  Bern.  535. 

(</)  1  Hare,  410. 
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1856. 


estate  mast  be  paid  in  the  first  instance  and  before  he 
was  entitled  to  be  paid  his  mortgage  debt. 

I  am  of  opinion,  in  this  case,  that  the  Plaintiff  must 
be  allowed  his  costs  of  the  suit ;  and  that,  after  that,  the 
costs  of  all  the  mortgagees  and  the  incumbrancers  roust 
be  added  to  their  securities;  that  is  the  manner  in  which 
this  fund  must  be  administered. 


Note.— See  Bamet  v.  Raater,  1  T.i  C.  C.  C.  401. 


'{Feb.  25,  20, 
29. 

Where  two 
cbargei  on  a 
cho§e  in  action 
are  contained 
in  one  deed, 
and  a  notice 
is  given  to  the 
trustees  which 
specifies  one 
only,  the  trus- 
tees have  not 
constructive 
notice  of  the 


Re  BRIGHTS  Ihtsts. 

TTNDER  the  will  of  the  testator,  Mr.  Brigkt,  on  the 
^     decease  of  Mary  Bright^  would,  if  then  living, 
become  entitled  to  one-fourth  of  the  residuary  estate, 
consisting  of  6,910/.  Consols  and  6,630/.  &.  Reduced. 


By  an  indenture,  dated  the  14th  of  March^  1838, 
Mr.  Bright^  in  consideration  of  450/.,  assigned  to  Dr. 
Kennedy  so  much  of  his  one-fourth  of  the  residuary 
deedL "**  th^  ?*  personal  estate  as  should,  on  the  day  of  such  share 
notice  of  both  vesting  in  Mr.  Bright^  be  equal  to  the  sum  of  923/.  3«. 
to\e  i^uted  •^'^''"g-  And  Mr.  Bright  thereby  covenanted  with 
to  them.  Dr.  Kennedy  to  insure,  in  the  name  and  for  the  use  of 

a  contingent     Hr,  Kennedy,  the  sum  of  950/.,  to  be  paid  to  Dr.  Kennedy 

in  the  event  of  the  death  of  him,  Mr.  Bright,  in  the 

lifetime 

trustees,  sold 

and  assigned  a  portion  of  it  to  B.  The  assignment  contained  a  covenant  on  the 
part  of  ^.  to  insure  his  life  against  the  contingency,  and  to  pay  the  premiums,  and, 
m  default,  to  charge  the  fund  therewith.  B.  gave  the  trustees  notice  of  the  deed  so 
far  as  related  to  the  purchase  only,  but  not  as  regarded  the  charge  for  the  insurance. 
Held,  that,  as  to  subsequent  incumbrancers  on  the  fund  who  had  given  due  notice, 
B.  had  priority  to  the  extent  only  of  his  purchase,  and  not  in  respect  of  the  charge  for 
insarance. 


reversionary 
interest  in  a 
fund  vested  in 
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lifetime  of  Mary  Bright^  and  to  pay  the  premiams  ne-  1856. 
Gessary  for  keeping  the  policy  on  foot;  and  that  in  case 
Mr.  Bright  should  neglect  to  pay  such  premiams  re- 
gularly, it  should  be  lawful  for  Dr.  Kennedy  to  pay  the 
same,  and  Mr.  Bright  would  repay  the  amount,  with 
interest,  and  in  default,  that  the  amount  thereof  should 
be  a  charge  upon  the  one-fourth  share  of  the  residuary 
personal  estate,  and  the  same  was  thereby  charged  with 
the  payment  thereof  accordingly. 

On  the  24th  March,  1838,  Dr.  Kennedy  gave  notice 
to  the  trustees  of  the  fund  of  so  much  of  the  security 
as  related  to  the  purchase  of  923Z.  3«.  sterling,  but  no 
reference  was  made,  in  such  notice,  to  the  covenant. 
The  notice  required  the  trustees  to  pay  to  Dr.  Kennedy, 
on  the  decease  of  Mary  Bright,  if  Mr.  Bright  should  be 
then  living,  so  much  of  the  one-fourth  part  of  the  two 
sums,  as  should,  on  the  day  of  its  vesting  in  possession 
in  Mr.  Bright,  be  equal  to  the  sum  of  923^  3s. 

In  December,  1851,  Mr.  Bright  mortgaged  the  one- 
fourth  of  the  fund  to  Mr.  Money  for  250L,  and  in  May, 
1852,  he  further  mortgaged  it  to  Miss  Ponsford  for 
250/.,  and  notices  of  these  incumbrances  were  served  on 
the  trustees. 

Dr.  Kennedy  paid  4582.  for  keeping  up  the  policy, 
and  he  claimed  this  sum,  in  priority  over  the  securities 
of  Mr.  Money  and  Miss  Ponsford,  by  virtue  of  the 
covenant  contained  in  his  security. 

Mr.  Roupett  and  Mr.  C  C.  Barber,  for  Miss  Pons- 
ford, and — 

Mr.  Octavius  J.  Williamson,  for  Mr.  Money,  The 
charges  and  incumbrances  rank  according  to  the  pri- 
orities of  the  notices  to  the  trustees;  but  the  notice 
of  Dr.  Kennedy,  having  been  confiqed  to  one  of  his  two 

charges. 
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1856.       charges,  his  priority  is  limited  to  that  one  charge,  and  he 
is  bound  by  his  representations  as  to  its  extent.    It  is  to 


Re 
Brioht'i      ^  observed,  that  this  is  not  a  mortgage  of  the  whole 

Tniiu.  one-fourth  of  the  fund  to  secure  a  mortgage  debt,  with 
an  auxiliary  security,  but  it  is  a  purchase  and  transfer  of 
a  particular  portion  of  that  fund,  namely,  the  sum  of 
923/.  3s.  The  doctrine  of  notice  is,  that  it  reduces  the 
fund  into  possession,  so  far  as  is  possible  in  the  case  of  a 
reversionary  interest;  it  is  taking  possession,  by  con- 
verting the  trustee  of  the  assignor  into  a  trustee  for  the 
assignee;  but  this  is  limited  by  the  extent  of  the  notice; 
for  otherwise,  subsequent  incumbrancers  would,  on 
making  inquiries,  be  misled  by  the  terms  of  the  notice. 
The  case  is  the  same  as  if  this  covenant  had  been  by  a 
separate  deed,  and  this  is  not  a  case  of  constructive  notice. 

Mr.  iZ.  Palmer  and  Mr.  C  Hallf  for  Dr.  Kennedy. 
The  rule  is  settled,  that  notice  of  a  deed  is  notice  of  its 
contents.  The  covenant  to  insure  is  auxiliary  to  the 
security,  and  the  case  is  the  same  as  that  of  a  mortgage, 
where,  under  a  notice  of  the  mortgage,  the  mortgagee 
would  be  entitled  to  all  that  is  secured  by  it,  as  interest, 
further  advances  and  costs.  Priority  is  given  to  the 
first  incumbrancer  giving  notice,  in  order  to  protect  a 
subsequent  mortgagee,  but  if  he  inquires  of  the  trustees* 
and  finds  that  the  fund  is  affected  by  a  deed,  he  is  then 
bound  to  proceed  to  inquire  as  to  its  contents.  The 
parties  have  not  be^n  misled.  The  charge  of  Dr.  Ken- 
nedy is  not  of  a  portion  of  the  stock,  but  a  sum  raisable 
out  of  the  whole  fund.  {ITie  Master  of  the  Rolls. 
If  a  party  who  has  purchased  one- half  of  a  fund  had 
given  notice  that  he  had  purchased  one-third,  would  he 
not  be  bound  by  that  statement?]  That  is  a  different 
case ;  but  even  a  general  notice  that  he  has  a  mortgage 
on  the  trust  fund  would  do.     ITAe  Master  of  the 

Rolls.  I  think  so.] 

The 


The  Mastbb  of  the  Rolls. 

The  question  on  this  petition,  which  is  in  the  nature 
of  a  cause,  for  it  is  a  petition  under  the  Trustee  Relief 
Act,  and  cones  on  upon  the  certificate  of  the  Chief  Clerk, 
is  this : — whether  the  notice  given  by  Dr,  Kennedy  to  the 
trustees  of  his  charge  on  a  chose  in  action  is  sufficient 
to  postpone  subsequent  incumbrancers  who  advanced 

their 

(a)  15  Beav.  372.  693. 

(6)  2SelLiLef.  327.  (h)  4  De  G.,  Af.  4r  O.  460. 

(c)  2  SmaU  4  G.  25.  (i)  3  CL  i  Fin.  456. 

(<0  1  Con.  4*  L.  559.  \k)  6  Hare,  112,  124. 

(e)  18  Bm.  206.  (/)  1  PhilUp$,  253. 

if)  1  H.  L.  Cos.  605.  (m)  1  itiffr.  4*  Gor.  150. 

(g)  Coote*t   Mortgages^  App,  (n)  3  ittisi.  1. 

TOL.  XXI.  F  F 
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The  object  of  notice  is  not  to  create  a  registry  of  the  1866. 
incumbrances,  but  to  warn  a  purchaser  of  the  existence 
of  some  charge,  and  to  put  him  upon  his  guard  to  make 
inquiry.  In  a  mortgage  of  houses,  there  is  usually  a 
covenant  to  insure  and  a  charge  on  the  property  for  the 
amount;  surely  a  notice  of  the  mortgage  would  be 
effectual  as  to  the  charge  for  insurance. 

Mr.  RoupeU,  in  reply,  referred  to  Money  v.Jordan{a)t 
as  to  the  obligations  of  parties  to  make  good  their  re- 
presentations. 

The  following  cases  were  cited : — Hamiltony.  Roy8e{h)\ 
Drysdale  y.  Mace  (c)  ;  Ee  parte  Hennestey  (d) ;  Wil- 
braham  v.  Livesey  {e) ;  Wilde  v.  Oibeon  (J  ) ;  Peacock 
▼.  Burt  ig) ;  Ware  v.  Lord  Egmont  {h) ;  Foster  v. 
Coekerell(i);  Oibson  v.  Ingo(h);  Jones  v.  Smith  (^l); 
Penny  v.  WatU  {m) ;  Dearie  v.  Sail  (n). 

The  Mastbb  of  the  Rolls.    I  will  consider  this  case. 
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1856.       their  money  without  knowledge  of  this  covenant  to 

^^^'^      keep  up  the  insurance.     Dr.  Kennedy  has  advanced 

Briobt'i     458/.^  and  the  question  is,  whether  he  is  entitled  to  add 

Tnisti.       that  to  the  previous  sum  of  923/.  Zs.  and  to   have 

the  whole  paid  out  of  the  one-fourth  of  the  residue 

to  which  Mr.  Bright  became  entitled  on  the  death  of 

the  tenant  for  life. 

It  is  contended  that  notice  of  the  deed  is  notice  of 
all  its  contents,  and  that  notice  of  a  general  charge  by 
the*deed  would  have  been  sufficient,  and  have  made  per- 
sons bound  to  see  to  the  extent  of  the  chaise.     I  con- 
cur in  this,  but  the  notice  of  this  deed,  accompanied  with 
a  statement  of  its  contents,  which  is  erroneous,  does  not 
necessarily  give  a  person  notice  of  the  real  contents  of 
the  deed.    The  case  of  Jones  v.  Smith  {a)  shows  this: 
there  Smith  being  about  to  take  a  transfer  of  a  mort- 
gage on  Joneses  estate,  and  to  make  him  a  further  ad- 
vance, was  told  that  a  settlement  had  been  made  on  his 
marriage,  but  that  it  related  to  the  wife's  fortune,  and 
did  not  include  the  mortgaged  property.  The  statement 
turned  out  to  be  false,  for  the  settlement  did  include  it ; 
yet  it  was  held,  that  Smith,  who  had  acted  bond  fide, 
had  not  constructive   notice  of  the  contents  of  the 
settlement.     Can  there  be  any  distinction  where  a  deed 
affects  two  particular  subjects,  and  it  is  stated,  that  it 
only  affects  one  of  them  ?    Suppose  a  person  had  two 
distinct  funds  in  the  hands  of  the  same  trustee,  and  had 
charged  the  two  funds  by  the  same  deed,  so  that  a  charge 
of  600/.  affected  one  fund  and  400/.  the  other.     Both 
charges  being  created  by  one  dee3,  would  notice  to 
the  trustees  that  one  fund  was  charged  be  notice  that 
the  other  was  charged  also,   because  they  were  both 
created  by  the  same  deed  ?     I  am  of  opinion  it  would 
not ;  the  fact  of  the  two  charges  being  united  in  one 

deed 

(a)  1  Philiiitt,  244. 
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deed  instead  of  ia  two  could  make  no  difference.  If  1866. 
two  distinct  properties  were  charged  with  one  mort-  ^^^.-^^^ 
gage  by  two  deeds  it  would  not  differ  from  its  being  brioht'i 
done  by  one  deed.  Assume,  therefore,  that  in  this  case  Trusti. 
the  covenant  creates  a  separate  and  distinct  charge  on 
separate  and  distinct  sums  of  money,  then,  I  am  of 
opinion,  that,  notice  that  9231.  3s.  of  it  had  been  sold  for 
960/.,  was  not.  notice  of  a  separate  and  distinct  charge, 
which  could  not  affect  subsequent  incumbrancers  without 
notice  of  it.  The  question  then  is,  was  this  a  separate 
and  distinct  charge  or  something  tantamount  to  it,  or 
was  it  a  covenant  ancillary  to  the  enforcement  of  the 
primary  charge  of  9231.  3$.  and  introduced  to  make  it 
available?  because,  if  it  was,  I  am  of  opinion,  that 
notice  of  the  deed  is  notice  of  all  that  was  properly 
necessary  for  the  enforcement  of  the  charge.  I  think  that 
this  was  a  separate  and  distinct  charge  on  the  property. 
It  is  in  fact  a  different  species  of  contract,  which,  in  its 
operation,  includes  funds  not  affected  by  the  transaction 
mentioned  in  the  notice.  £923 :  3s.  were  sold  by  Mr. 
JBrighi,  and  therefore  notice  was  given  that  the  one- 
fourth  of  the  share  of  6,910/.  Consols,  and  6,630/.  Three 
per  Cents.  Reduced,  was  diminished  by  923/.  3$.  Then 
to  this  was  added  a  covenant  by  which  the  remainder, 
and  not  the  923/.  3s.  sold  out  and  out,  was  charged  with 
the  premiums  of  the  policy  of  assurance.  This  affects  a 
diatinct  part  of  the  one-fourth  of  the  residue,  which  the 
trustee  and  the  persons  applying  to  him  had  reason  to 
believe  to  be  unincumbered. 

Suppose  the  case  had  been,  that,  independent  of  this 
923/.  3s.,  Mr.  Bright  had  owed  Dr.  Kennedy  a  sum  of 
money  and  had  said,  *'  I  will  insure  my  life  and  pay 
the  premiums,  and  if  I  should  neglect  to  pay  them,  you 
shall  have  a  chal^ge  on  the  remainder  of  this  trust  fund," 
can  any  body  doubt  that  this  would  have  been  a  separate 

F  F  2  and 
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1856.  And  distinct  transaction  affecting  a  separate  and  distinct 
sum  of  money,  in  respect  of  which  a  separate  and  dis- 
tinct notice  would  be  required?  Is  it  altered  by  the 
circumstance  that  it  was  all  done  together?  I  am  of 
opinion  it  is  not. 

It  is  obvbus  that  this  covenant  is  not  ancillary  to 
enforcing  payment  of  the  9232.  3s.  It  does,  in  fiust, 
viake  a  different  species  of  contract,  because  it  secures 
a  sum  to  Dr.  Kennedy,  free  from  any  contingency. 

The  result  is,  that,  in  my  opinion,  this  is  a  mortgage, 
to  the  extent  of  the  premiums  paid  on  the  policy,  on 
the  remainder  of  the  share  of  the  property  not  sold,  by 
reason  of  its  being  a  separate  and  independent  covenant, 
not  necessarily  connected  with  the  former  charge ;  and 
that  due  notice  of  it  not  having  been  given,  it  is  invalid 
as  against  subsequent  incumbrancers.  It  is  as  if  Dr. 
Kennedy  had  said,  "  there  is  nothing  more  due  to  me,'' 
for  I  think  that  the  assertion,  by  a  mortgagee,  that 
bis  charge  is  of  a  particular  amount,  is  an  assertion  that 
the  charge  does  not  go  beyond  that  amount. 

In  respect  of  468/.  Dr.  Kennedy  roust,  therefore,  be 
postponed  to  the  other  and  subsequent  incumbrancers. 
I  shall  make  the  order  for  the  division  of  the  fund 
according  to  this  order  of  priority. 
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TRUELL  V.  TYSSON. 

March  6,  7. 

JM^ILLIAM HENBY STACPOOLEwBSBeiaed  a  testator, 

in  remainder  in  fee  of  the  ClanvU/e  Lodge  estate,  ^^^J^^  ^ 

**  'an  estate  in  re- 

subject  to  the  life  estate  of  Jane  StacpooUj  the  widow  mainder,  sub- 
of  Hugh  Stacpoole.    By  his  will,  dated  in  1 846,  WiUiam  ttlte  cJ A 
Henry  Stacpoole  devised  it  to  trustees  in  fee,  upon  trust  devised  it  to 
to  pay  {Certain  annuities,  with  remainder  to  his  wife  for  f^lth  remain- 
life,  with  remainders  in  strict  settlement.  ^®'"/°  ■*™' 

'  settlenient, 

and  em- 
And  he  declared,  that  it  should  be  lawful  for  his  powered  the 

trustees,  **  with  the  consent  in  writing  of  the  tenant  for  i^  ^^h  the 

life  or  tenant  in  tail,  for  the  time  being  entitled  in  pos"  consent  of  the 

...  .     ^  '^        tenant  for  life 

session,  under  the  limitations  thereinbefore  contained,  «  entitled  in 

^_^    •    If 

if  adult,"  and  if   not,  then  at  their  own  discretion,  P^^?" 

^  '  '  under  his  wilL 

to  sell  the  property,  and  for  that  purpose  to  revoke  the  A.  B.  surren- 
subsisting  uses,  and  give  valid  receipts  for  the  purchase*  estate  to  C.D 

money.    The  proceeds  were  to  be  laid  out  in  lands  to  ^  enable  the 
t         ..1   J  .      1  trustees,  with 

be  settled  to  the  same  uses.  ^.  2>.*8  con- 

sent, to  sell : 

The  testator  died  in  1847.  ^Ael' 

good  title. 

The  special  case  stated,  "  that  an  advantageous  offer  .  pi«tinction 

•  '       ,  ^  between  ac- 

for   the  purchase  of  the  said  Clanville  Lodge  estate  celerating 
having  been  made,  the  Defendant  Jane  Stacpoole,  at  JJJ^  *^j 
the  request  of  the  Plaintiffs  (the  trustees),  and  in  order  powers  of 

sale 

to  enable  them  to  exercise  the  power  of  sale  contained 
in  the  will  of  William  Henry  Stacpoole,  consented  to 
and  did  accordingly,  prior  to  the  contract  hereinafter 
recited,  duly  surrender  and  merge  in  the  freehold  and 
reversion  of  the  hereditaments,  the  estate  to  which  Jane 
Stacpoole  was  entitled  therein  for  her  life,  under  the 
will  of  Hugh  Stacpoole." 

"  Such 


Truell 
Ttmoh. 
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ISSfi.  ''Such   Borrender  and    merger  were  abeolate  and 

handjide,  although,  as  aforesaidi  made  for  the  purpose 
of  facilitating  a  sale.  The  said  Jane  Stacpoole  is  still 
living. 

'^  The  Plaintiffs  have  since  the  surrender  and  merger, 
with  the  consent  in  writing  of  the  widow  of  the  said 
William  Henry  Stacpoole,  as  the  person  for  the  time 
being  entitled  in  possession  under  the  limitations  con- 
tained in  the  will  of  William  Henry  Stacpoole,  con- 
tracted and  agreed  with  the  Defendant  for  the  absolute 
sale  to  him  of  the  Clanville  Lodge  estate,  in  fee  simple, 
at  the  price  of  9,000/. 

''  The  sum  of  9,000/.  is  a  full  and  ample  price  for  the 
purchase  of  the  said  hereditaments. 

'^  An  objection  has  been  taken  by  the  Defendant,  as 
to  the  validity  of  the  proposed  exercise,  by  the  Plaintiffs, 
of  the  power  of  sale  during  the  lifetime  of  the  said  Jane 
Stacpoole" 

The  question,  on  this  special  case,  for  the  opinion  of 
the  G>urt  was,  whether  the  Plaintiffs  could,  with  the 
consent  of  the  widow  of  William  Henry  Stacpoole, 
and  during  the  life  of  the  widow  of  Hugh  Stacpoole, 
exercise  the  power  of  sale  and  revoke  the  uses  of  the 
will  and  appoint  new  ones. 

Mr.  Dart,  for  the  Plaintiffs.  Under  the  circum- 
stances stated  in  this  special  case,  the  Plaintiffs  can 
make  a  good  title  under  the  power  of  sale.  The 
purchaser  relies  on  the  doctrine  stated  in  Sugden^s 
Powers  (a),  relative  to  powers  of  charging.    He  says, 

"It 

{a)  Vol.  1,  p.  354  (6th  ed.) 
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''  It  freqaently  happens,  that  powers  are  given  to  parties 
to  be  exercised  by  them  when  in  the  actual  possession 
of  the  estate.  In  some  cases,  it  would  be  desirable  that  the 
power  should  be  given  so  as  to  enable  the  party  to  exe- 
cute ity  although  his  remainder  has  not  fallen  into  pos- 
session,  and,  at  the  same  time  so  as  not  to  accelerate 
the  charge  under  the  power.  Sometimesi  when  a  person 
in  remainder  has  been  desirous  to  execute  his  power  as 
if  in  possession,  it  has  been  attempted  to  put  the  party 
in  a  situation  to  do  so,  by  accelerating  the  possession  of 
his  estate.  Mr.  Butler  observes,  that  in  one  case  it  is 
clear  that  this  will  answer  the  object  intended ;  that  is, 
where  A.  is  tenant  for  life,  with  the  immediate  re- 
mainder (without  any  limitation  to  trustees)  to  B.  for 
life,  with  a  power  for  B.  to  jointure  when  in  possession. 
Here,  if  il.  surrenders  to  B.,  B.  is  to  all  purposes  in 
possession  of  the  estate,  and,  therefore,  in  a  situation  to 
exercise  his  powers.  But  he  adds,  that  where  there 
is  an  intermediate  estate  this  never  can  be  relied  on. 
If  it  is  expressed  in  the  deed,  as  it  generally  is,  that  it 
shall  be  lawful  for  the  party  to  exercise  the  power  when 
in  possession  under  the  limitations,  and  there  is  a  limi- 
tation to  trustees  to  preseve  the  contingent  remainders, 
the  first  tenant  for  life  can  in  nowise  put  the  second 
tenant  for  life  in  possession  of  the  estate  but  by  an 
actual  conveyance  of  his  life  estate ;  consequently,  the 
party  will  then  be  in  possession,  not  by  virtue  of  the 
limitations  of  the  deeds,  but  by  the  act  of  the  first 
tenant  for  life.  For,  instead  of  being  tenant  in  pos- 
session for  his  life  only,  as  he  would  be  if  he  was  in 
possession  under  the  limitations  in  the  deed,  he  is  tenant 
in  possession  for  the  life  of  another  person,  with  a  re- 
mainder for  his  own  life;  so  that  he  has  two  estates 
which  are  perfectly  distinct,  and  under  the  limitations 
of  the  settlement  he  is  only  tenant  for  life  in  remainder. 

Where 
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Where  iheee  words,  therefore,  mre  ins^rtedi  it  seems 
clear>  that  the  party  is  not  in  possession  within  the 
words  or  meaning  of  the  deeds,  and,  consequently,  not 
in  a  situation  for  exercising  his  power.  Where  these 
words  are  not  inserted,  it  may  be  conteHided  that  they 
ought  to  implied. 


''Now  there  seems  ground  to  contend,  that  even 
where  there  is  no  limitation  to  trustees,  the  power 
cannot  be  duly  exercised.  The  question  is  not,  whe* 
ther  in  strictoess  of  law  the  tenant  is,  after  the  sur- 
render, in  possession  under  the  limitations,  which  he 
clearly  is,  but  whether  the  testator  intended  that  the 
power  should  be  executed  in  the  given  event.  It  ia^  in 
truth,  a  simple  fraud  on  the  remainderman.  Suppose 
A.  to  be  tetihnt  for  life,  remainder  to  J3.  for  life,  re- 
mainder  to  C,  with  a  power  to  B.  to  jointure  when  in 
possebsion.  It  seems  clear,  that  the  testator  could  only 
mean  that  B.  should  exercise  his  power  on  the  death 
of  A,  or  forfeiture  of  his  estate,  that  is,  he  can  be  only 
considered  to  have  contemplated  the  determination  of 
the  estate  by  the  act  of  God  (death)  or  the  act  of  law 
(forfeiture).  But  if  A*  surrender  to  B,y  who  exercises 
his  power,  and  then  B,  die  in  the  lifetime  of  A.,  the 
estate  will  go  to  the  remainderman  charged  with  the 
jointure;  whereas,  without  the  assistance  of  A.^  the 
estate  could  not  have  been  charged  by  B.  in  his  {AJs) 
lifetime.  It  may  be  said,  that  the  possession  of  C  the 
remainderman  is  accelerated,  inasmuch  as  if  no  surren- 
der had  been  made  he  would  not  have  been  entitled  to 
the  possession  till  the  death  of  A, ;  but  this  argument 
leaves  the  testator's  intention  behind,  and  makes  it  a 
mere  question  of  loss  and  gain.  And  if  we  look  lit  the 
question  in  that  light  we  shall  find  that  surrenders  of 
this  kind  are  made  for  the  express  purpose  of  chaif;ing 

the 
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the  remtiindertiian's  estate^  bo  tbmt  be  is  never  benefited 
by  the  arrangenieDt.  A  lease  is  granted  previbosly  to 
the  sarrender  in  order  to  secure  the  profits  to  the  tenant 
for  life  who  surrenders.  To  hofd,  therefore,  this  to  be 
within  the  words  of  the  will  or  settlement,  is  to  autho- 
rize the  tenant  for  life  in  possession  and  the  next  re* 
mainderman  to  commit  a  fraud  on  the  other  remainder*- 


nian« 


99 


1856. 


In  this  passage,  Sir  JE.  Bidden  is  discussing  the  ac- 
celeration of  powers  of  a  very  difierent  nature  from  the 
present,  namely,  powers  of  charging  and  jointuring,  and 
where,  by  the  acceleration  of  the  second  estate  for  life, 
the  remainderman  may  be  saddled  with  double  the 
amount  of  the  charges  intended.  The  reasoning  is'  in- 
applicable to  a  power  of  sale  or  ezchailge,  where  the 
value  of  the  interest  of  the  remainderman  remains  the 
same,  or  is  probably  increased  by  a  judicious  sale. 

The  circumstance,  that  a  settled  estate  is  reversionary, 
does  not  prevent  its  being  sold  under  a  power  of  sale 
contained  in  the  settlement,  though  the  rights  of  the 
tenant  for  life  are  thereby  accelerated  to  the  prejudice  of 
the  remainderman.  Thus  in  Clark  v.  Seymour  (a),  a 
reversion  in  fee  expectant  on  a. life  estate  was  settled  in 
strict  settlement,  and  the  trustees  were  empowered,  at 
any  time  thereafter,  with  the  consent  of  the  tenant  for 
life  under  the  settlement,  to  sell  or  exchange  the  lands. 
The  two  successive  tenants  for  life  and  the  trustees  sold 
the  estate,  and  it  was  objected  that  the  power  of  sale 
could  not  be  exercised  until  the  reversion  came  into  pos« 
session ;  but  the  Court  held,  that  the  power  was  well 
exercised.    So  in  Oilesr.  Hcmes{b)  a  reversion  of  a  moiety 

of 


(a)  7  Simont,  67. 
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of  a  farm  was  settled  on  a  marriage^  and  the  trasteea 
were  empowered  to  sell  when  in  pasiessian,  and  the  hus- 
band and  wife  covenanted  that  if  they  should  thereafter 
acquire  any  other  share  in  the  farm,  they  would 
convey  it  upon  the  trusts  and  subject  to  the  powers  of 
the  settled  moiety :  after  that  moiety  had  fallen  into  pos- 
session, a  moiety  of  the  other  moiety  descended  to  the 
wife,  not  in  possession,  but  subject  to  the  life  interest ;  it 
was  held,  nevertheless,  that  it,  as  well  as  the  settled 
moiety,  was  saleable  under  the  power. 

Mr.  Bowring,  contrd.  The  Plaintiffs  are  strictly 
bound  by  the  terms  of  the  power,  by  which  they  are 
only  enabled  to  sell,  with  the  consent  of  the  tenant  for 
life  when  in  possession  under  the  will.  Here  the  tenant 
for  life  is  in  possession  not  under  the  will,  but  under  a 
private  arrangement  with  a  tenant  for  life  paramount  the 
will,  and  which  was  effected  for  the  express  purpose  of 
enabling  the  Plaintiffs  to  accomplish,  indirectly,  that 
which  the  power  forbids  them  to  do  directly.  The  trus- 
tees with  the  assent  of  the  first  and  second  tenants  for  life 
could  not  exercise  the  power  of  sale,  neither  can  they 
make  a  good  title  by  obtaining  a  surrender,  for  the  widow 
of  William  Henry  is  not  in  possession  under  the  will, 
but  under  the  surrender,  and  this  is  not  the  possession 
contemplated  by  the  testator.  The  testator,  on  the  face  of 

his 


Note.— In  Biaehwoodv,  Borrawei  (4  Dm.  Sf  irar.468)  Sir  E.  5^- 
den  says,  **  It  is  settled  by  the  authorities,  that  unless  there  be  a  restric- 
tion against  an  immediate  sale,  the  power  may  be  exercised  at  once,  so 
as  to  increase,  or  rather  advance,  the  interest  of  the  tenant  for  life  at 
the  expense  of  the  remainderman ;  for  if,  instead  of  waiting  for  the 
expiration  of  the  particular  estate,  the  reversionary  interest  to  sold,  it 
must  of  course  be  sold  at  a  much  less  price  than  the  estate  in  possesdon 
would  have  produced.  The  authorities  have,  however,  settled  the 
question,  and  wisely  I  think  established,  that  if  there  be  no  intention 
expressed,  the  power  may  be  exercised  immediately." 
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bis  willy  states  the  estate  for  life  of  the  widow  o^Hugh^       1866. 

and  had  that  fact  in  his  contemplation  when  he  speaks 

of  '^  being  entitled  in  possession,  under  the  limitations 

hereinbefore  contained."    The  reasoning  of  Sir  E.  Bug" 

den  is  applicable,  for  the  rights  of  the  remainderman 

may  be  prejudiced  and  certainly  are  altered  by  an  act 

not  within  the  scope  of  the  power.    He  may  prefer 

having  the  family  estate  and  be  desirous  that  it  should 

not  be  aliened  or  converted  into  money,  and  even  if  the 

full  value  be  obtained,  he  may  attach  to  the  property, 

from  personal  feelings,  a  pretium  affectioms. 

In  Coxe  V.  Day  (a),  where  an  estate  was  settled  to  a 
father  for  life,  with  an  immediate  remainder  to  his  son 
for  life,  with  remainder  over,  with  a  power  to  the  father 
during  his  life,  and  after  hie  decease  to  tlie  son,  during 
his  life,  to  lease*  The  father  conveyed  his  life  estate  to 
the  son,  who,  during  his  father's  lifetime,  exercised  the 
power  of  leasing,  but  the  Court  of  King's  Bench  held 
the  lease  to  be  void. 


The  Master  of  the  Rolls. 

I  will  mention  this  to-morrow,  after  consulting  the 
authorities. 


The  Master  of  the  Rolls.  Monk  7. 

The  question  in  this  case  is,  whether  the  power  of 
sale  given  by  the  will  of  the  testator  can  be  properly 
executed  in  the  lifetime  of  Jane  Stacpoole,  the  widow  of 

Hvgh 

(a)  13  £ai/,  118. 
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Smgh  Siacpoole.  8be  has  snrrendered  ber  Kfe  estate, 
by  means  of  wbicb,  tfae  subsequent  estates  are  acoeie- 
rated,  and  the  widow  of  the  testator,  as  tbe  firrt  tenant 
for  life  under  the  will,  is  now  in  actual  possession  of 
the  estate.  Tbe  trustees  propose  selling  on  advantageous 
tenns  and  Jane,  the  widow  of  William  Henry  and  the 
first  tenant  for  life,  has  ffven  her  consent  to  the  sale, 
and  under  these  circumstances  the  doubt  arises. 


It  seems  to  be,  if  not  settled,  at  all  events  the  better 
opinion,  and  one  which  the  Court  would  be  disposed  to 
act  on,  that  when  a  power  to  charge  an  estate  is  given, 
under  circumstances  like  these,  that  is  when  there  are 
two  successive  life  estates  and  an  estate  in  remainder, 
and  a  power  is  given  to  the  tenants  for  life  in  possession 
to  charge,  that  power  cannot  be  exercised  by  the  second 
tenant  for  life,  upon  the  first  surrendering  his  life  estate 
so  as  to  bring  the  second  into  possession.  The  reason 
is  obvious,  it  might  be  done  for  tbe  purpose  of  fraud, 
and  for  multiplying  the  charges  on  the  estate  against 
the  remainderman :  the  testator  has  given  the  property 
in  such  a  way,  that  the  estate  of  the  person  in  remainder 
shall  not  be  charged  by  the  second  tenant  for  life,  until 
he  comes  into  possession  of  the  estate  after  tbe  death  of 
the  first  tenant  for  life.  If  it  were  otherwise,  the  result 
might  be  this :— the  first  tenant  for  life  might  surrender 
his  estate  and  so  enable  the  second  to  create  the  charge, 
and  he  might  afterwards  die  before  tbe  first  tenant  for 
life,  and  a  charge  might  thus  be  created  which  was 
never  contemplated,  and  which  could  never  have  taken 
effect  under  the  strict  words  of  the  settlement;  great 
frauds  might  thus  be  committed. 


But  I  am  of  opinion,  that  this  reasoning  does  not 
apply  to  a  power  of  sale,  and  that  the  distinction  has 

been 
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been  correctly  taken  in  the  argument.  A  charge  dimi-  1856. 
nishes  the  estate  of  the  remainderman,  but  a  sale  and 
exchange  does  not,  and  the  reasoning  as  applicable  to 
accelerating  a  power  to  chaise,  (ails  in  regard  to  a  sale 
or  exchange.  In  the  case  of  a  charge,  it  is  the  inten- 
tion of  the  testator  that  the  interest  of  the  remainder- 
man shall  not  be  diminished,  except  in  the  particular 
case  specified,  but  in  the  other  case,  there  is  no  diminu- 
tion of  his  interest,  but  only  a  change  in  the  property ; 
the  same  presumption,  therefore,  does  not  arise.  The 
conclusion  I  have  come  to  is  this,  that  this  rule  does 
not  apply  to  powers  of  sale  and  exchange.  It  is  ad- 
mitted to  be  a  question  of  intention,  and  you  must  there- 
fore look  to  the  words  of  the  will.  The  power  of  sale 
is  attached  to  the  estate  for  life,  which  is  accelerated ; 
but  it  is  obvious,  that,  as  regards  the  tenant  in  remain- 
der, the  value  of  the  subject  matter  given  to  him  by 
the  donor  is  not  in  the  slightest  degree  diminished  by 
the  exercise  of  the  power  of  sale.  The  land  from  realty 
is  turned  into  money,  but  the  value,  by  a  bond  fide  sale, 
is  exactly  the  same.  In  the  case  of  a  charge  it  is  not 
so,  the  interest  of  the  remainderman  is  diminished  by 
an  additional  charge,  by  something  taken  away,  under 
circumstances  not  contemplated  by  the  donor,  and 
therefore  it  does  not  come  within  the  terms  of  the 
power. 

Another  argument  suggested,  is  the  possibility  that  the 
remainderman  might  wish  to  preserve  the  family  estate 
unsold,  that  he  may  attach  to  it  a  premium  affectianisn 
I  am  of  opinion  that  this  argument  cannot  apply  in  the 
present  case,  because  the  power  of  sale  shews,  that  the 
donor  did  not  intend  or  wish  the  estate  to  be  preserved ; 
the  remainderman  must  take  it  subject  to  the  con- 
dition attached  to  the  gift,  and  has  no  right  to  prevent 

its 
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1856.       Hs  being  told,  if  the  tenant  for  life  wishes  it,  piOTided 
the  sale  ii  ioaiJUls. 

It  is  not  to  be  presomed,  that  the  intention  of  the 
testator  is  other  than  that  which  he  has  expressed  in 
plain  terms  on  his  will,  and  I  cannot  hold,  that  the 
tenant  for  life  shall  not  be  able,  daring  the  existence  of 
the  life  estate,  to  exerdu  the  power  bomA  fide. 

I  am  of  opinion!  that  the  question  ougiht  to  be 
answered  in  the  affirmative. 
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March  12,  13, 

WINTOUR  V.  CLIFTON.  ^^  '^^  ^^• 

JprU  9. 

rpHIS  suit  was  instituted  to  determine  certain  questions  The  testator 
■^      which  arose  on  the  construction  of  the  will  of  Sir  J^^^^  ^ 
Robert  Clifton.    The  Plaintiffs  were  the  trustees  of  the  successively 
personal  estate  of  Sir  Robert  Clifton  under  his  will,  and  the  first  and 
were  also  trustees  to  preserve  contingent  remainders,  ^liersonsof 
under  the  uses  to  which  his  real  estate  stood  limited  only  his  own 
under  the  trusts  of  his  will.  IT^'^pIT  ^ 

tates,  but 
others  of 

The  first  question  which  arose  and  which  had  to  be  wl^ich  he  was 
determined  was,  whether  the  will  of  Sir  Robert  Clifton  {„  remainder 
raised  a  case  of  election  against  the  present  baronet,  Sir  (»"bject  to  in- 

_  ^T  11  1  1.1    termediate  es- 

Robert  Jucken  Clifton^  and  the  second  question  (which  tates  to  A. 

arose,  in  the  event  only  of  the  Court  being  of  opinion  it^^'i,*"/*^ 

that  a  case  of  election  existed)  was,  whether  Sir  Robert  upon  the  con- 

Juckes  Clifton  had  already  bound  himself  by  making  ^^^  ^^^^  ^f 

such  election.  •  ^^e  will,  that 

the  testator 
y^  intended  to 
^^'  dispose  of 

more  than  his 
own  interest  in  the  settled  estates,  and  that  therefore  A,  and  B.  were  bound  either  to 
give  effect  to  the  will,  or  to  make  compensation. 

In  order  to  constitute  a  concluded  election,  the  act  done  must  he  with  a  full  know- 
ledge of  the  circumstances  of  the  case  and  the  rights  to  which  the  person  put  to  his 
election  was  entitled. 

Clifton  Hall,  and  the  manor  and  estate  of  Wilford^  stood  limited  to  the  testator  for  life, 
with  remainder  to  i4.for  life,  with  remainder  to  B.  in  tail,  with  remainder  to  the  testator 
in  fee.  The  testator  was  also  seised  in  fee  of  newly  purchased  lands  at  Wiiford  and  of 
otlier  hereditaments.  He  devised  *'  bis  manor"  of  Wiiford  and  *'  his  mansion-house" 
called  Clifton  Hall,  and  his  fee-simple  property,  to  A,  for  life,  with  remainder  to  B.  for 
life,  with  remainder  to  B.'s  first  and  other  sons  in  tail,  &c.  &c.  The  will  empowered 
the  tenants  for  life,  when  in  possession,  to  lease  (except  the  mansion,  &c.),  to  jointure, 
and  to  charge  portions  for  younger  children.  The  testator  also  gave  pictures,  &c. 
as  heir-looms,  and  his  personal  estate  was  to  be  invested  on  like  trusts.  The  testator  died 
in  1837,  and  in  1848  A»  and  B.  suffered  a  recovery.  Held,  that,  by  his  will,  the  tes- 
tator was  disposing  not  only  of  his  reversion,  but  of  the  fee-simple  in  the  settled 
estates,  and  that  therefore  A.  and  B.  were  bound  to  elect:  and,  secondly,  that  they 
had  not  elected  by  joining  in  the  recovery. 

A.  (in  the  above  case)  had  died  in  1852.  Held,  that  his  executors  had  improperly 
been  made  parties  to  a  bill  subsequently  filed  to  determine  the  question  of  election. 
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1856.  Mr.  LLoyd  and  Mr.  C  Browne,  for  the  Plaintiff. 


WiNTOUR 
V. 

Cliptqx. 


Mr.  Rolt  and  Mr.  Selwyn,  for  Sir  Robert  Juckes 
Clifton. 

Mr.  Lee,  Mr.  H,  Palmer,  Mr.  Follett,  Mr.  Bagshawe, 
Mr.  Oreene,  Mr.  Southgate,  Mr.  J^.  J7.  Palmer,  Mr. 
Kenyan,  Mr.  Druce,  Mr.  Osborne,  Mr.  ./biies  Batemau 
and  Mr.  Bathnrsi,  for  other  Defendants. 

The  following  authorities  were  cited: — IF<$2Sy  v. 
TTe/iy  (a) ;  Church  v.  Mundy  (6) ;  i^ord  v.  l^ord  (c) ; 
Rancliffe  v.  Parkyns  (rf) ;  i2ead  v.  Crop  (e) ;  Do«  v. 
Martyn  (/) ;  JETici^  v.  Salliit  (g) ;  Blake  v.  ^un- 
itcry  (A) ;  Dillon  v.  Parker  (t) ;  Gretton  v.  Haward  (A) ; 
Chester^,  Che8ter{l);  TheAttomey^Oeneralv.  Vigor(m); 
Booile  V.  Blundell{n);  Doe  v.  jR(Mi&e(o);  foaii^  ▼. 
Evans  (p) ;  Napier  y.  Napier  (g) ;  Padbury  v.  CbrA  (r) ; 
1  Jorm.  on  Wills,  666  (2nd  ed.) ;  /Su^rd.  Real  Pr.,  tit 
"Electio." 


^jwi'  0«  jT&tf  Master  o/"  ^Ae  Rolls. 

I  think  it  unnecessary  to  go  through  the  history  of 
the  title  to  the  property  prior  to  Sir  Robert  Clifion^s 
possession  of  it  It  will  be  sufficient  to  make  my  view 
clear,  if  I  state  what  were  the  estates  and  interests 
which  Sir  Robert  Clifton  had  in  the  various  properties 

he 

(a)  2  Vet.  4  B.  187.  {k)  1  Sim.  425,  n. 

(6)  12  Vei.  426;  15  Vti.  896.  (/)  3  P.  Wmt.  56. 

(c)  6  Hare,  486.  (m)  8  Vet.  256. 

(</)  6  Daw.  149.  (n)  1  Jlicr.  219. 

(e)  1  Bm.  C.  C.  491.  (o)  2  fiin^.  497. 

(/)  8  Bam.  4  Cr.  497.  (V)  K.  C  K.  23  Jtify,  1855. 

Ig)  3  De  G.,  M.  4^  G.  782.  (9)  1  Sim.  28. 

(A)  1  re>.>fi.  514.  (r)   I  HaU  ^  Tw.  341  and  2 

(t)  1  Swam.  359.  3lac.  4*  G.  298. 
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be  possessed,  and  the  manner  in  ivhich  he  has  dealt 
with  them  by  his  will. 

The  property  of  which  Sir  Robert  Clifton  was  pos- 
sessed may  be  thus  divided : — 

First,  the  mansion  house  at  Clifton,  together  with 
the  garden  grounds  and  woodlands,  held  in  immediate 
connexion  with  the  mansion,  and  which  have  been 
called  **  the  mansion  and  domain  lands."  These,  under 
the  will  of  his  father,  Sir  Gervas,  so  far  as  it  is  material 
to  state  the  limitations,  stood  limited  to  Sir  Robert  for 
life,  with  remainder  to  Sir  Juckes  for  life,  with  remain- 
der to  the  present  baronet,  Sir  Robert  Juckes  Clifton 
in  tail  male,  with  an  ultimate  remainder  in  fee  to  the 
testator  Sir  Robert. 

Secondly,  the  manor  and  old  estate  of  Wilford, 
which  was,  under  the  will  of  Sir  Gervas,  limited,  in 
like  manner,  to  Sir  Robert  for  life,  remainder  to  Sir 
Juckes  for  life,  remainder  to  Sir  Robert  Juckes  Clifton, 
the  present  baronet,  in  tail,  with  an  ultimate  remainder 
in  fee  to  the  testator  Sir  Robert. 
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Thirdly,  the  manor  and  estate  of  Clifton^cum'- 
Glapton,  of  which,  under  the  settlement  made  on  the 
marriage  of  Sir  Gervas  and  a  recovery  subsequently 
suffered  by  Sir  Robert,  he  was  tenant  in  fee  simple. 

Fourthly,  the  new  estate  of  Wilford,  that  is,  certain 
additional  lands  purchased  at  Wilford  by  Sir  Robert, 
of  which  he  was  tenant  in  fee  simple. 

Fifthly,  the  two  advowsons  of  Clifton-cum-Glapton, 
and  of  Wilford,  of  which  he  was  seised  in  fee  sitnple. 

o  G  2  Sixthly, 
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Sixthly,  besides  these.  Sir  Robert  was  owner,  in  fee 
simple,  of  the  manor  and  estate  at  Barton  and  ChilwelL 
I  omit  all  statement  of  the  limitations,  which  either  did 
not  take  effect,  or  have  expired,  and  this  was,  in  the 
evepts  which  happened,  the  manner  in  which  these  pro- 
perties stood  limited. 

This  being  so,  it  is  obvious  that  the  matters  which 
Sir  Robert  could  dispose  of  by  will  were : — 

1st.  The  manor  and  estates  of  Clifton. 

2nd.  The  new  lands  at  WUford. 

3rd.  The  two  advowsons. 

4th.  The  reversion  in  fee  in  the  manor  and  domain 
lands  at  Clifton,  and  in  the  manor  and  old  Wilford 
estates. 

6th.  And  besides  these,  he  had  power  to  dispose  of 
the  Barton  estate. 

Having  this  power.  Sir  Robert  made  his  will  on  the 
7th  December,  1832.  By  it,  he  devised  in  the  words 
following : — '*  I  give  and  devise  all  those  my  manors 
or  lordships,  or  reputed  manors  or  lordships,  of  Clifton^ 
cum-Glapton  and  Wilford,  otherwise  Wi/sford,  in  the 
said  county  of  Notts,  and  the  advowson  of  the  churches 
of  Clifton  and  Wilford,  in  the  same  county,  and  also 
all  that  my  capital  messuage  or  mansion-house  called 
Clifton  Hall,  and  all  and  every  my  messuages,  farms, 
lands  and  hereditaments  in  the  said  county  of  Notting- 
ham, and  usually  called  the  Clifton  estate,  with  their 
rights,  members  and  appurtenances,  to  the  uses  herein- 
after declared,  that  is  to  say :" — then  he  proceeds  to  devise 
them  to  SxrJuckes  Clifton  for  life,  without  impeachment 
of  waste,  and  after  his  decease  to  Sir  Robert  Juckes 
Clifton  for  life,  without  impeachment  of  waste,  re- 
mainder 
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mainder  to  the  first  and  other  sons  of  Sir  Robert 
Juckes  Clifton  in  tail  male,  remainder  to  the  second 
and  oiher  sons  of  Sir  Juckes  Clifton  in  tail  male^  with 
divers  remainders  over,  under  which,  the  Defendant 
Henry  Robert  Markham  is  the  first  tenant  in  tail  now 
in  esse.  He  then  devised  the  Barton  estate  to  his 
brother.  Sir  Arthur  Clifton,  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  remainder  to  Sir 
Juckes  Clifton  for  life,  with  like  remainders  over  for  life 
and  in  tail,  as  thereinafter  expressed  with  reference  to 
his  Clifton  and  Wilford  estates,  with  a  difference  not 
necessary  to  be  specially  mentioned.  The  proper  and 
ordinary  limitation  to  trustees  to  preserve  the  various 
contingent  remainders  above  mentioned  was  made  to 
Messrs.  Morse  and  Westcomb,  and  their  heirs,  for  this 
purpose.  He  then  directs,  that  the  persons  in  posses- 
sion of  the  estates,  under  these  limitations,  shall  take 
the  name  and  arms  of  Clifton^  with  a  proviso  of  for- 
feiture, in  case  of  neglect  in  so  doing  for  twelve 
months. 


1866. 
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The  will  then  contains  a  power  to  the  tenant  for  life 
in  possession  of  the  hereditaments  devised,  from  time  to 
time  to  grant  leases  of  any  part  thereof,  (except  the 
house  and  domain  lands,)  for  twenty-one  years,  reserving 
the  best  rent  without  fine  or  premium.  The  will  then 
contains  a  proviso,  authorizing  the  various  tenants  for 
life  under  the  will,  when  in  possession  of  the  rents,  to 
grant  a  rent-charge  or  rent-charges  in  favour  of  any 
wife,  not  exceeding  in  the  whole  8002.  per  annum,  to 
be  charged  upon  all  or  any  part  of  the  hereditaments 
thereinbefore  devised,  except  the  mansion-house  at 
Clifton  Hall,  and  the  domain  lands  and  fisheries  and  the 
advowsons. 


The  will  then  contains  a  power  to  the  tenant  for  life. 


in 
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1866.  in  like  manner,  to  cbaige  the  bereditamento  deraed. 
(except  the  property  last  excepted)  with  portions  for 
yoanger  childreoy  but  so  tbat  the  amount  for  one  such 
cbiid  sbould  not  exceed  10,0002.,  and  for  two  or  more 
Mich  children  shoold  not  exceed  20,000/.  in  the  whole. 

The  testator  then  bequeathed  the  plate,  linen,  china, 
books,  pictures,  furniture  and  wines,  in  or  about  CHfUm 
Uall,  to  the  trustees.  Mane  and  We$teomb^  their  exe- 
cutors, administrators  and  assigns,  upon  trust  to  permit 
them  to  be  used  by  the  persons  entitled,  from  time  to 
time,  under  the  limitations  thereinbefore  contained,  to 
the  mansion-house,  and  the  same  were  (so  far  as  they 
were  not  in  their  nature  consumable  by  use),  to  be  in 
the  nature  of  heir-looms ;  and  the  testator  directed  the 
person,  so  entitled  to  such  use,  to  sign  an  inventory  of 
such  articles,  and  an  undertaking  to  restore  them  in  the 
same  condition,  with  proper  allowances  for  reasonable 
wear  and  tear.  Then,  after  giving  various  legacies,  the 
testator  gave  all  the  residue  of  his  personal  estate  and 
effects  to  the  same  trustees,  in  trust  to  convert  and  invest 
in  the  purchase  of  lands  in  England,  to  be  settled  in  the 
same  manner  as  the  hereditaments  devised  by  his  will, 
so  far  as  they  might  be  capable  of  taking  effect,  and  in 
the  meantime,  to  be  invested  in  the  funds,  and  the  inte-> 
rest  thereof  to  be  paid  to  the  person  entitled  in  posses- 
sion to  the  devised  estates.  The  testator  appointed  Sir 
Juches  Clifton,  Sir  Arthur  Clifton,  and  Morse  and 
Westcomb  executors  of  bis  will^  and  also  gave  a  power 
of  appointing  new  trustees. 

On  the  28th  o(  April,  1837,  Sir  Robert  died,  and  the 
will  was  proved  by  the  four  executors.  The  present 
Plaintiffs  have  since  been  duly  appointed  trustees  of  the 
will,  in  the  respective  places  of  Morse  and  Westcomb, 
who  have  both  since  died* 

The 
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The  question  on  this  will  is,  did  Sir  Boberi  CUfton^ 
aoeording  to  the  trae  and  proper  construction  of  it, 
devise  and  deal  with  the  present  interest  in  the  mansion* 
house  at  Clifton  Hall  and  the  domain  lands  attached  to 
ity  and  also  in  the  manor  and  old  estate  of  Wtlfordf  over 
which  he  had  no  power  of  disposition  by  will,  or  were 
the  devises  in  questions  confined  to  the  disposal  of  the 
ultimate  reversion  in  fee,  which  he  had  the  power  to 
devise.  If  the  former,  a  question  of  election  arose,  not 
80  if  the  latter  is  the  true  construction  to  be  put  on  this 
will. 


1866. 


For  the  persons  who  contend  that  a  question  of 
election  arose,  the  expressions  in  the  will  are  strongly 
insisted  upon,  which  points  to  the  enjoyment,  under  the 
limitations  contained  in  his  will,  of  the  mansion-house 
at  Clifton  Hall,  the  domain  lands,  the  manor  and 
estates  of  WUford. 


On  the  other  hand.  Sir  Robert  Juckes  Clifton  con«> 
tends,  that  the  words  of  the  will  are  satisfied,  by  having 
regard  to  the  fact,  that  the  reversion  in  fee  in  the  house 
and  domain  was  vested  in  the  testator,  and  that  he 
meant  to  dispose  of  that  reversion  alone ;  and,  also, 
that  the  new  lands  in  Wilford,  of  which  he  was  owner 
in  fee,  were  meant  to  pass  under  the  devise  of  the  lands 
in  Wilfordn  It  is  urged,  that  upon  the  will,  there  is 
to  be  observed  an  intention  to  confirm  the  settlement 
already  made  by  Sir  Gervas^  to  keep  matters  as  they 
were,  and  that  there  is  sufficient  for  the  will  to  operate 
upon ;  that  if  that  be  so,  it  is  impossible  to  include  in 
his  devise  what  the  testator  had  no  power  to  dispose 
of  or  to  assume,  that  such  was  his  intention.  The 
words  of  Lord  JEldon  applicable  to  such  cases  are  these : 
— *'  Prima  facie,  it  is  not  to  be  supposed,  that  a  testator 
disposes  of  that  which  is  not  his  own.     It  must  be  by 

demonstration 
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demonstration  plain,  by  necessary  implication  (mean- 
ing by  that  the  utter  improbability  that  be  could 
have  meant  otherwise),  that  the  case  of  election  is 
raised.  But  where  there  is  that  plain  demonstration, 
that  necessary  implication,  then  you  must  give  up  all, 
to  pass  according  to  the  will,  or  make  compensation. 
But  it  rests  upon  those  contending  for  a  case  of  electbn 
to  show  that  there  is  that  manifest  plain  demonstration 
and  utter  improbability'^  (a). 

I  now,  therefore,  proceed  to  examine  the  will  of  Sir 
Robert  Clifton  upon  these  principles,  but  before  doing 
so,  I  think  it  proper  to  observe,  that  I  do  not  under- 
stand Lord  JSUon,  by  these  observations,  to  mean, 
that  the  rules  for  the  construction  of  wills  are  to  be 
varied  in  this  case,  any  more  than  as  I  have  had  oc- 
casion formerly  to  observe  in  the  case  of  the  dis- 
herison of  the  heir,  who  is  not  to  be  disinherited  unless 
by  plain  words  or  necessary  implication.  In  all  these 
cases,  the  meaning  of  the  testator  is  to  be  collected 
from  the  plain  import  of  the  words  he  uses,  and  the 
question  here  is,  does  the  testator,  by  these  words  de- 
scribing the  premises  intend  to  devise  a  present  interest 
in  them  to  the  objects  of  his  bounty?  With  this  view 
I  have  carefully  read  and  considered  the  will  of  Sir 
Robert  Clifton — in  the  first  place  by  itself,  with  a  view 
to  arrive  at  what  was  the  real  intention  and  meaning 
of  the  testator  without  having  regard  to  any  technical 
rules  of  law,  or  to  any  particular  decisions  which  may 
govern  this  case,  and  I  have  then  reconsidered  the  will, 
in  conjunction  with  the  cases  to  which  I  have  been  re- 
ferred, and  which  are  applicable  to  this  question. 

Looking  at  the  will  by  itself,  I  have  come  to  the  con-^ 
elusion,  that  he  meant  to  dispose  of  the  present  interest 
in  the  whole  property  of  which  he  was  possessed,  as  if 

he 
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he  were  the  absolute  owner  of  the  entirety.  The  words  I 
have  read  include  the  mansion-house  of  Clifton  hall.  If 
the  testator  had  been  seised  in  fee  of  that  messuage,  and 
of  the  domain  around  it,  no  question  could  have  been 
raised  to  exclude  it  from  the  operation  of  the  devise,  and 
so,  in  like  manner,  of  the  Wilford  estate.  It  is  very  true, 
that  the  will  is  to  be  read  with  the  knowledge  present 
to  the  mind,  that  the  testator  had  but  an  interest  in  re- 
version in  that  property,  and  that  he  had  not  the  whole, 
and  it  is  to  be  assumed,  that  the  testator  did  not  in- 
tend to  devise  what  he  had  no  power  of  disposing  of, 
and  that  the  burthen  of  proof  lies  on  those  who  contend, 
that  a  case  of  election  arises,  to  show  why  his  words 
are  extended  to  the  particular  thing  over  which  he  had 
no  power  of  disposition.  I  first  consider  the  case  of  the 
house  and  the  domain  around  it,  of  which  he  had  only 
the  reversion  in  fee,  after  the  failure  of  the  limitations 
contained  in  the  will  of  Sir  Gervas  Clifton.  He  ex^- 
pressly  mentions  the  mansion-house,  and  classes  it  with 
the  hereditaments  forming  part  of  what  is  usually 
called  the  Clifton  estate.  Certainly,  in  ordinary  par- 
lance, the  estate  would  be  held  to  include  the  mansion- 
house  upon  it,  and  the  garden,  pleasure-grounds  and 
groves,  never  let  but  always  occupied  with  the  house. 
Did  he  intend  then)  both  to  go  in  the  same  manner? 
He  assuredly  gives  the  present  interest  in  the  manor 
and  Clifton  estate;  he  makes  no  distinction  between 
them  as  to  the  limitations,  and  as  to  the  powers  of  the 
tenants  for  life  over  them  ;  he  considers  it  necessary  to 
exempt  the  house,  grounds  and  plantation  occupied 
therewith,  apparently  on  the  assumption,  that,  but  for 
such  exception,  the  power  of  leasing,  the  power  of 
jointuring,  and  the  power  of  raising  portions  for 
younger  children,  would  extend  to  such  house  and 
lands.  I  feel  it  difficult  to  reconcile  these  directions 
and  exceptions  with  any  intention  in  the  testator,  that 
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his  will  was  only  to  operate  od  his  reversion  in  fee  in 
these  lands.  The  limitations  contained  in  bis  will, 
which  are  applicable  to  both^  are  inconsistent  with  any 
such  intention.  His  reversion  in  fee  could  not  ariset 
until  after  the  decease  without  issue  of  Sir  Juehes  and 
of  Sir  Robert  Juckes  Clifton,  and  yet  to  them  be  gave 
estates  for  life,  which  could  have  no  meaning  if  ap- 
plied only  to  the  reversion,  which  was  to  take  effect 
after  their  respective  deceases  without  leaving  issue. 


If  it  be  askedy  on  what  rational  hypothesis  can  it  be 
supposed,  that  Sir  Robert  intended  to  devise  property 
over  which  he  had  no  power  of  disposition,  for  the 
purpose  of  giving  to  his  brother  Sir  Juckes,  in  that 
property,  the  life  estate  which  he  already  possessed  by  a 
paramount  title.  The  answer  appears  to  me  to  be  this, — 
that  he  intended  to  settle  everything,  and  to  make  the 
whole  property,  both  settled  and  unsettled,  go  in  one 
direction,  and  according  to  the  limitations  contained  in 
his  will,  and  that,  in  consequence,  he  made  no  dis- 
tinctions with  respect  to  one  part  of  the  property  and 
the  other.  There  are,  no  doubt,  difficulties  to  be  sur- 
mounted in  any  view  of  the  case,  and  I  concur  in 
the  argument,  that  it  is  not  possible  to  conceive,  that 
the  state  of  the  property  and  interest  in  it  was  not 
present  to  the  testator's  mind  when  he  made  his  will; 
nor  is  it  easy  to  explain,  why,  if  he  intended  to  affect 
the  settled  property,  he  did  not  make  his  devise  over 
the  lands  he  held  in  fee  simple  conditional  on  the 
persons  taking  interest  therein  under  his  will,  doing 
such  acts  as  should  be  necessary  to  confirm  it  in  other 
respects.  It  is  possible,  that  the  will  was  framed  by  a 
professional  gentleman,  who,  by  some  mistake,  was  not 
fully  instructed  as  to  the  mode  by  which  the  various 
parts  of  it  were  held.  I  cannot,  however,  I  admit, 
speculate   on    that,  and  these  observations  all  tend 
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towards  the  conBlruction  contended  for  by  the  present 
Baronet.  But  that  he  intended,  to  some  extent  at 
least,  to  deal  with  the  present  interest  in  property  over 
which  be  had  no  power  of  disposition,  appears  to  roe  to 
be  certain,  from  the  fact,  that  so  fteu*  as  the  heir-looms 
are  concerned,  the  testator  uses  words,  as  to  them, 
which  deals  with  the  present  interest  in  them,  and  gives 
them,  so  far  as  Sir  Juches  is  concerned,  to  the  uses  to 
which  they  already  stood  limited  by  the  will  of  Sir 
Oervas  Clifton.  My  belief  is,  that  be  did  not  intend 
to  supersede  or  alter  Sir  Oerveu^s  will,  so  £ir  as,  by  that 
will,  the  property  was  made  inalienable  by  the  possessor ; 
but  that,  following  put  the  intention  of  Sir  Oervaa 
Clifton,  who  had  tied  up  the  power  of  disposition  over 
the  property,  so  far  as  he  could  by  law,  Sir  Robert  en- 
deavoured to  add  to  those  restrictions  the  further 
restriction  which  the  birth  of  a  son  to  Sir  Juckes  en- 
abled Sir  Robert  to  do,  but  which  was  beyond  the 
limits  allowed  by  law  when  Sir  Gervas  died. 
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The  same  observations  apply  to  the  Wilford  estate* 
It  is  true  that  the  testator  had  additional  lands  in  Wtl* 
ford,  on  which  the  devise  might  operate ;  but  the  will 
cannot  be  confined  to  those  lands,  for  he  uses  the 
words  "  manor"  as  well  as  "  estate  of  Wilford/*  and  the 
word  "  manor"  is,  manifestly,  inapplicable  to  the  newly- 
purchased  lapds,  and  the  reasons  which  I  have  already 
stated,  as  applicable  to  the  Clifton  estate,  are^  in  my 
opinion,  conclusive  to  shew,  that  the  limitations  con- 
tained in  the  testator's  will  could  not  be  confined  to  the 
new  lands  added  on  to  the  Wilford  estate  any  more 
than  they  could  to  the  mere  reversion  in  fee,  which  he 
possessed  after  the  failure  of  all  the  limitations  contained 
in  the  will  of  Sir  Oervas  Clifton. 


I  think  that  the  plain  construction  of  the  will  is,  that 

the 


468 


CASES  IN  CHANCERY. 


1866. 

WlNTOOR 
V. 

Clifton. 


the  testator  deals  with  and  disposes  of  the  present  in- 
terest in  both  the  Clifton  Hall  and  the  domains  attached 
to  it,  and  in  the  whole  of  the  Wilford  manor  and  estate, 
both  old  and  new.  I  concur  in  the  observation,  that 
his  object  was  to  bring  all  he  could  into  the  family 
estate,  and  to  tie  it  up  in  strict  settlement ;  but  I  do  not 
concur  in  thinking  that  he  simply  gave  or  intended  to 
give,  for  this  purpose,  all  that  was  his,  without  accu- 
rately ascertaining  how  much  was  or  was  not  settled. 
I  think  that  he  did  not  so  distinguish  the  various  parts, 
because  he  intended  the  whole  of  the  family  property 
to  be  so  tied  up  in  strict  settlement,  and  that  he  wished 
to  put  it  all  into  settlement,  whether  he  had  a  power  to 
do  so  or  not.  In  fact,  in  one  sense,  he  had  that  power ; 
he  might  have  made  the  acceptance  of  the  bounties, 
given  by  his  will,  conditional  on  such  a  re-settlement 
being  made  of  the  estate  settled  by  the  will  of  Sir  Gervas 
Clifton  as  would  have  caused  those  estates  to  be  settled 
to  the  same  uses  as  the  property  over  which  he  had  the 
absolute  power  of  disposition  by  will.  The  only  ques- 
tion is,  whether  he  has  not  done  this  impliedly,  instead 
of  doing  it  in  direct  terms.  The  whole  scope  of  the 
will  seems  to  point  to  the  whole  property  being  settled 
to  one  uniform  set  of  limitations,  viz.,  those  expressed 
in  his  will. 


If  this  be  the  only  fair  and  true  construction  of  the 
will,  it  seems  to  settle  the  question,  because,  in  that  case, 
the  plain  demonstration  and  necessary  implication  arise 
from  the  words  used  by  the  testator,  that  he  intended 
to  devise  a  present  interest  in  the  lands  settled  by  the 
will  of  Sir  Gervas,  and  that  he  intended  thereby  to  cut 
down  the  estate  tail  of  his  nephew.  Sir  Robert  Juckes 
Clifton,  in  those  estates  to  an  estate  for  life;  and,  if 
that  be  shown,  then  a  case  of  election  would  arise  and 
no  person  could  take  the  benefit  given   by  the  will, 
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without  giving  effect  to  it  in  other  respects  or  making 
compensation. 

The  cases  cited^  however,  are  very  important,  as  a 
guide  to  the  proper  conclusion  to  which  the  Court 
ought  to  come  on  the  construction  of  the  will  itself; 
and  I  proceed,  therefore,  to  consider  these  cases  for  the 
purpose  of  seeing  whether  they  affect  or  alter  the  con- 
clusion to  which  the  perusal  and  examination  of  the 
will,  by  itself,  has  led  me.  There  are  several  cases  which 
bear  on  this  subject,  but  there  are  only  two  to  which  I 
think  it  necessary  to  refer,  and  they  are  those  which 
have  been  most  commented  upon  in  the  argument, 
and  are  both  very  necessary  to  be  considered  before 
coming  to  a  final  decision  in  this  matter.  One  is  the 
case  of  Rancliffe  v.  Parkyns  (a),  decided  by  Lord  JSldon, 
and  the  other  is  the  case  of  Welby  v.  Welby  (6),  decided 
by  Sir  William  Grant. 

The  case  of  Rancliffe  v.  Parkyns  (a),  was  of  this 
nature :  the  testator,  being  seised  of  the  manor  and  lands 
of  Ruddingtony  on  his  second  marriage  settled  the  lands 
on  himself  for  life,  remainder  to  his  first  and  other  sons 
in  tail  male,  with  an  ultimate  remainder  to  himself  in 
fee.  No  mention  was  made  of  the  manor  in  the  settle- 
ment. And  by  the  settlement  a  provision  was  made  for 
younger  children.  The  testator  had  two  sons,  and  he 
made  a  will,  by  which  he  created  a  term  for  ninety-nine 
years,  and,  subject  thereto,  he  devised  all  his  manors, 
lands  and  hereditaments,  in  various  places  named,  in- 
cluding Ruddingtony  to  his  eldest  son  Thomas  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  re- 
mainder to  his  second  son  George  for  life,  with  remain- 
der to  his  first  and  other  sons  in  tail  male,  remainder 
to  the  testator's  daughter  Anna  in  tail  male,  with  re- 
mainder 
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mainder  to  his  own  right  heirs.  The  testator  devised  a 
rent-charge,  as  a  provision  For  his  second  son  George^ 
and  he  gave  directions  as  to  the  payment  by  his 
tenants  of  money  in  lieu  of  carrying  boon  coals,  and 
other  directions,  from  which  it  might  be  implied  that  he 
meant  to  devise  a  present  interest  in  the  Ruddingtan 
estate.  On  this  Lord  Eldon  observes,  'Mf  the  testator 
had  stopped  here,  this  case  would  have  been  similar  to 
Blake  v.  JBunburjf**  (a),  where  it  was  held  that  a  case  of 
election  arose :  and  I  may  also  observe,  that  if  the  case 
stopped  there  and  Lord  Eldon  had  determined  that  no 
case  of  election  arose,  it  would  have  been  impossible  to 
have  distinguished  that  case  from  the  present,  and  not 
to  have  held  that  it  governed  the  will  of  Sir  Robert 
Clifton.  But  Lord  Eldon  goes  on  thus, ''  But  it  does 
not  stop  there,  for  he  shews  that  he  had  in  view  the 
settlement  of  1727,  and  declares- that  this  provision  was 
in  addition  to  any  portion  given  to  Oeorge  by  that  set- 
tlement which  he  expressly  ratifies  and  confirms  with 
everything  therein  contained.  Now,  in  order  to  raise  a 
case  of  election,  you  must  either  strike  out  those  words 
or  you  must  say  that  these  words  have  the  same  mean- 
ing as  those  in  Blake  v.  Bunhyry,  t.  e.  that  he  confirms 
the  settlement  only  as  far  as  respects  the  portion  given 
by  it  to  George.  George  also  had  an  estate  tail  by  the 
settlement,  and  he  must  be  supposed  to  intend  to  con- 
tinue that  and  to  destroy  the  estate  tail  of  Thomas,  or 
to  confirm  the  settlement,  except  in  so  far  as  respects 
the  estates  to  Thomas  and  George,  but  he  has  said  that 
he  confirms  it  and  everything  therein  contained;  and 
upon  what  principle  you  are  to  strike  out  these  words  of 
such  mighty  import,  and  without  any  express  declaration 
to  warrant  it,  is  more  than  I  am  able  to  state.'' 


In  the  will  of  Sir  Thomas  Parkyns,  also,  was  con- 
tained 
(a)  I  Vet,jun.  614. 
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tained  a  power  to  lease  for  twenty-one  years.  The  way  1856. 
in  which  Lord  Eldon  deals  with  that  power  is  as  fol- 
lows (a): — "Then  there  is  a  power  to  Thomiu  Parkt/ns, 
&c.,  to  demise  for  twenty*one  years  at  the  rents  men-  Clipton. 
tionedy  together  with  certain  boons  and  services  to 
which  the  tenants  were  to  be  bound :  and  it  has  been 
said  that,  connecting  this  with  the  boon  coals  after- 
wards mentioned,  Sir  Thomas  devised  an  immediate 
estate  in  the  lands  and  premises  at  Ruddington.  My 
opinion,  however,  is  that,  when  a  testator  expressly  con- 
firms a  settlement,  and  every  thing  therein  contained, 
you  cannot,  as  against  that  express  declaration  of  in- 
tention, take  it  by  conjecture,  call  it  demonstration 
plain,  or  necessary  implication,  or  what  you  will,  but 
still  only  conjecture,  that  he  does  not  mean  to  confirm ; 
and  that  you  cannot  reasonably  conclude  that,  because 
he  uses  expressions  which  apply  to  some  and  not  to 
others  of  the  subjects  devised,  he  contradicts  himself 
and  does  not  mean  to  confirm,  although  he  says  that  he 
does  confirm,  and  all  upon  the  ground  of  these  nice, 
critical  observations." 

Lord  Eldon  goes  through  the  other  clauses  of  the 
will,  and  constantly  reverts  to  this  passage,  confirma- 
tory of  the  settlement,  as  overriding  the  whole,  and 
guiding  to  the  conclusion  to  be  drawn  from  the  expres- 
sions. His  observations  are  very  material  (i).  ''  This 
is  the  whole  of  the  will,  and  the  question  here  is,  have 
you  that  demonstration  plain  or  necessary  implication, 
looking  at  the  whole  of  this  will  as  I  have  stated  it,  that 
he  meant  to  dispose  of  the  estates  tail  of  his  sons  under 
the  settlement,  and  to  convert  them  into  estates  for  life 
only,  with  remainders  to  their  first  and  other  sons  in 
tail  ?  Have  you  that  manifest  declaration  plain  ?  With 
respect  to  that,  I  say  that  it  is  difficult,  in  any  case,  to 

apply 
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apply  the  doctrine  of  election,  where  the  testator  has 
some  present  interest  in  the  estate  disposed  of,  though 
it  may  not  be  entirely  his  own.  In  this  case  he  had  a 
present  interest;  he  has  a  manor  in  which,  for  any- 
thing that  appears,  he  had  the  entire  fee;  he  has  the 
reversion  in  fee  of  the  whole  estate,  and  he  has 
expressly  confirmed  the  settlement  of  1727  in  all  its 
parts ;  so  that  it  was  impossible,  in  this  case,  to  con- 
tend that  he  forgot  the  settlement,  which,  with  every- 
thing therein  contained,  he  expressly  ratifies."  By  the 
words,  *'  difficult  in  any  case  to  apply  the  doctrine  of 
election  where  the  testator  has  'some  present  interest 
in  the  estate  disposed  of,*'  I  understand  Lord  JSldon 
only  to  mean,  that,  where  it  is  possible,  the  words  of  the 
testator  shall  be  applied  to  that  present  interest,  but 
that  he  does  not  mean  to  say,  that  in  no  case,  in  such 
circumstances,  can  a  case  of  election  arise. 


The  concluding  observations  of  Lord  Eldon  on  this 
point  confirms  this  view,  and  shew  that  he  decided  that 
case  on  the  particular  expressions  confirming  the  settle- 
ment to  which  he  refers  so  repeatedly  in  his  judg- 
ment (a).  He  observes,  ''  But  I  ask  whether,  looking 
at  the  whole  of  this  will,  taken  together,  it  can  be  justly 
said,  that  the  testator  meant  to  pass  an  immediate  inte- 
rest, h&ving  the  reversion  only?  This  is  a  case,  in 
which  the  testator  expressly  declares  that  he  means  to 
confirm  the  settlement  and  everything  contained  in  it, 
and  not  one  in  which  he  says,  that  he  confirms  it  in 
one  particular,  leaving  it  open  to  the  inference  that  he 
means  to  destroy  it  in  all  other  respects.  That  is  not 
all.  It  is  the  case  of  a  testator  making  a  provision  for 
his  younger  children,  in  addition  to  that  which  they  had 
under  the  settlement,  and  at  the  same  time  confirming 
the  settlement,  not  as  to  them  only,  but  as  to  every- 
thing 

(a)  6  Bow,  189. 
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thing  therein  contained ;  and  not  only  that^  bat  of  a 
testator  who  had  a  manor  which  would  satisfy  the 
words  of  the  devise.  I  do  not  deny, — no  man  can  rea- 
sonably deny, — that  if  the  testator  had  been  asked, 
when  he  made  his  will  and  it  had  been  read  over  to  him, 
whether  he  meant  to  devise  the  reversion  only  or  the 
possession  also,  he  could  not  but  admit,  that  with  re- 
spect to  these  boon  coals  and  some  other  minor  particu- 
lars, there  was  an  ambiguity.  But  what  can  you  do,  in 
a  case  where  he  himself  has  expressly  declared,  that  he 
did  not  mean  to  dispose  of  that  which  was  not  his  own, 
and  confirms  the  settlement  and  everything  therein  con- 
tained.* In  the  case  of  the  present  will,  there  are  no 
such  expressions  confirmatory  of  the  settlement  made 
by  Sir  Gervaa  Clifton*8  will,  nor  is  there,  in  my  opinion, 
anything  appearing  in  Sir  Robertas  will,  by  which  an 
intention  to  confirm  it  simpliciter  can  be  discovered. 
I  am  bound,  therefore,  to  come  to  the  conclusion,  that, 
in  this  particular  respect,  the  case  of  liancliffe  v.  Par- 
hyns  is  distinguishable  from  the  present,  that  it  cannot 
govern  the  decision  I  ought  to  pronounce. 
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The  case  of  JBlake  v.  Banbury  (a),  to  which  Lord 
Eldon  refers,  certainly  without  disapprobation,  was  also 
a  case  where  the  words  of  the  testator  might  have  been 
satisfied  without  raising  the  case  of  election.  By  settle- 
ment on  the  marriage  of  the  testator,  a  rent-charge  of 
2y000Z.  per  annum  was  raised,  by  a  term  out  of  a  par- 
ticular real  estate  of  which  he  was  seised  in  fee  simple, 
in  trust  for  himself  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male.  The  testator  devised  that  estate 
to  his  eldest  son  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  his  second 

son 

(a)  1  Vet.jun.  514. 
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son  for  life,  and  so  on  in  strict  settlement,  and  be 
charged  various  legacies  on  the  land ;  and  by  his  will 
he  stated,  that  he  confirmed  the  settlement,  so  Far  as  it 
related  to  his  younger  children.  It  was  held,  that  the 
eldest  son,  if  he  took  under  the  will,  must  convey  the 
rent-charge  to  the  uses  of  the  will,  on  the  ground  that 
the  testator  had  expressed  the  extent  to  which  be  in- 
tended to  confirm  the  settlement,  and  it  was  therefore 
to  be  inferred,  that,  as  to  the  rest,  he  did  not  do  so,  but 
endeavoured  to  annul  it  by  his  will. 


The  case  of  Welby  v.  Welby  (o),  to  which  I  was  next 
referred,  was  one  of  this  nature : — the  testator  was  pos- 
sessed of  three  estates ;  of  one  he  was  tenant  in  fee 
simple,  of  another  he  was  tenant  in  tail,  and  of  the 
third  he  was  tenant  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  reversion  to  himself  in 
fee.  He  then  devised  the  estates  of  which  he  was 
seised  in  fee  simple  to  his  son  and  heir  in  tail  to  hold  to 
him  in  fee ;  and  he  devised  the  estates  of  which  he  was 
tenant  in  tail  male,  and  of  which  he  was  tenant  for  life, 
to  his  grandson  for  life,  with  remainders  over  in  strict 
settlement.  Sir  William  Grant  held,  that  this  raised  a 
case  of  election,  and  that  if  the  son  and  heir  in  tail  in- 
sisted on  taking  the  settled  estates,  he  must  give  np  the 
estates  devised  to  him,  or  make  compensation  out  of 
them  to  the  grandson.  The  important  point  arose  with 
respect  to  the  Sapperton  estate,  of  which  the  testator 
was  tenant  for  life,  with  a  reversion  in  fee,  on  which 
his  will  might  operate,  and  the  will  expressly  uses  the 
word  '^  reversions"  as  part  of  the  subject  which  he  dis- 
posed of  by  his  will.  The  observations  of  Sir  Wil- 
liam Grant  are  strictly  applicable  to  the  present  case : 
he  held,  that  the  limitations  there  being  unfitted  to 

apply 
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apply  to  the  reversion,  it  must  be  held  that  the  testator 
intended  to  demise  a  present  interest  in  those  lands. 
His  words  are  (a) : — **  The  question  is,  what  the  testator 
intended  to  include  ?  The  Plaintiff  contends,  that  on 
the  face  of  this  will  it  is  clear,  that  it  was  the  body  of 
the  estate,  the  land  composing  the  estate,  and  not  a 
mere  reversionary  interest  in  it,  that  was  meant  to  be 
devised.  All  the  words  of  description  are  applicable  to 
the  land  itself,  rather  than  to  an  interest  in  the  land. 
Sapperton  is  included  in  the  same  description  with 
Pointon,  As  to  Pointan,  he  could  not  be  contem* 
plating  a  reversionary  interest,  for  he  had  none  in  it. 
It  was  the  whole  estate  he  meant  to  pass.  Both  estates 
he  speaks  of  as  being  his,  and  both  as  being  alike  de- 
vised to  him  by  his  brother's  will.  Both  estates  had 
been  enjoyed  by  his  brother  John,  as  tenant  in  tail: 
he  was  merely  tenant  in  tail  of  Pointon.  In  Sapperton 
he  had  also  the  reversion  in  fee.  He  gave,  by  general 
words,  all  his  real  and  personal  estate  whatsoever  to  his 
brother  WilKam;  but  William,  being  the  heir  at  law, 
would  take  the  reversion  by  descent  and  not  by  the 
will ;  so  that,  in  truth,  he  took  nothing  either  in  Poin- 
ton or  Sapperton  under  John's  will.  William,  however, 
probably  forgetting  how  the  estates  had  been  settled,  at 
a  remote  period,  seems  to  have  supposed  that  he  took, 
by  John^s  will,  the  estates  of  which  John  had  been  in 
possession.  All  the  words  of  William's  will  import  that 
he  conceived  himself  to  have  the  same  interest  in  Sap^ 
perton  and  Pointon^  and  that  it  was  an  absolute  inte- 
rest which  he  had  in  both.  The  limitations  which  he 
makes  of  these  estates  are  likewise  the  same,  and  they 
are  limitations  adapted  to  estates  in  possession,  and  not 
to  estates  in  reversion."  He  also  uses  the  following  ex- 
pressions :  (b) — **  Here  the  reversion  which  the  testator 

had 

(a)  2V.^  B.  192.  (6)  2  F.  4*  B.  194. 
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had  in  Sapperton  could  not  fall  in,  nor  the  devise  of  it 
consequently  take  eflect,  until  there  should  be  a  failure 
of  all  issue  male  of  his  own  body ;  and  yet  he  limits  the 
Sapperton  estate,  with  others,  to  his  sons  for  life,  without 
impeachment  of  waste;  with  remainder  to  his  grandson 
for  life,  without  impeachment  of  waste,  remainder  to  his 
first  and  other  sons  in  tail  male.  That  is,  he  gives 
estates  for  life  and  in  tail  to  persons  who  must  be  dead 
before  the  reversionary  interest  could  be  enjoyed,  which 
very  reversionary  interest,  depending  on  their  deaths,  is 
what  the  Defendant  says  the  testator  meant  to  give 
them  for  their  lives.  He  also  gives  to  his  son  and 
grandson  powers  of  leasing  and  of  jointuring,  powers 
which  can  apply  to  nothing  but  estates  of  which  they 
might  be  in  the  actual  possession.  It  is  impossible 
that  the  testator  could  mean  to  make  so  absurd  a  dis- 
position as  this  would  be,  if  confined  to  the  reversion." 


It  is  impossible,  as  it  appears  to  me,  to  hold  that  no 
case  of  election  arose  in  the  present  case,  without  over- 
ruling Welby  V.  Welby.  In  truth,  the  implication  to  be 
drawn  from  the  contents  of  the  will  of  Sir  Robert  Clif- 
ton is,  in  my  opinion,  stronger  than  that  in  Welby  v. 
Welby. 

It  is  suggested,  that  Welby  v.  Welby  and  Randiffe 
V.  Parkyns  cannot  stand  together,  and  that,  in  truth, 
the  decision  in  Welby  v.  Welby  was  founded  upon  Sir 
William  Grant's  opinion,  expressed  in  Church  v. 
Mundy(a),  where  he  held,  that  a  reversion  did  not  pass 
under  general  words,  on  account  of  the  inaptitude  of  the 
limitations, — ^an  opinion,  it  is  said,  clearly  erroneous,  and 
overruled  by  Lord  JEldon  on  appeal ;  and  the  questions, 
it  is  contended,  are,  i  converso,  substantially  the  same, 
being,  in  one  case,  whether  the  devise  is  to  be  extended 

to 


(a)  12  Ves.  426. 
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to  the  reversion,  and  in  the  other,  whether  it  is  to  be 
confined  to  the  reversion.  But  there  are  material  dis- 
tinctions between  these  cases,  which,  in  either  event, 
roust  depend  on  the  intention  of  the  testator,  to  be 
gathered  from  his  will.  I  am  not,  however,  of  opinion 
that  Sir  William  Grants  decision  in  Welby  v.  Welhy  is 
founded  on  the  view  he  took  in  Church  v.  Mundy ;  in 
page  197  of  his  judgment  he  seems  to  approve  of  the 
reversal  of  his  decision  in  that  case,  and  he  proceeds  to 
say,  that  the  decision,  if  against  the  heir  at  law,  would 
leave  untouched  such  a  case  as  that  of  Welby  v.  Welby^ 
and  he  expressly  states,  upon  the  supposition  tliat  there 
never  had  been  a  case  in  which  general  words,  sufficient 
to  include  a  reversion,  had  been  controlled  by  reference 
to  subsequent  limitations,  that  he  should  still  have  held, 
that  the  will  in  Welby  v.  Welby  was  not  confined  to  the 
reversion  in  the  settled  lands;  for  he  says,  that  which 
appears  to  be  true  in  the  present  case,  that  the  Plaintiff* 
is  not  obliged  to  set  some  parts  of  the  will  in  opposition 
to  others,  but  is  able  to  contend  that  every  disposition 
of  the  will,  as  well  as  every  description  in  it,  is  appli- 
cable to  the  whole  body  of  the  estate. 


It  is  also  to  be  observed,  that  Lord  Eldon,  in  JRan- 
cliffe  V.  Parkyns,  no  where  expresses  his  dissent  from 
Welby  V.  Welby.  The  two  cases  are,  in  my  opinion, 
distinguishable,  and  perfectly  consistent.  I  no  where 
find  that  Welby  v.  Welby  has  been  disapproved  of  by 
other  Judges,  and  as  I  am  unable  to  distinguish  it  from 
the  case  before  me,  I  should  consider  myself  bound  to 
follow  it  in  an  analogous  case,  even  if  I  had  not,  from 
the  perusal  of  the  will  alone,  come  to  the  same  con- 
clusion. 


I  am  of  opinion,  therefore,  that  a  question  of  election 
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arosei  and  that  Sir  Robert  Juckes  Clifton  must  be  put 
to  his  election,  to  take  under  the  will  or  adversely  to  it, 
and  to  make  compensation  accordingly. 

On  the  second  pointy  I  am  of  opinion,  that  the  reco- 
very suffered  by  Sir  Juckes  Clifton  and  his  son,  the 
present  Baronet,  in  February ^  1848,  cannot  be  con- 
sidered as  a  binding  election  made  by  him.  Wake  v. 
Wake  (a)  and  many  other  cases  decided,  that  in  order 
to  constitute  a  concluded  election,  the  act  done  must  be 
with  a  full  knowledge  of  the  circumstances  of  the  case 
and  the  rights  to  which  the  person  put  to  his  election 
was  entitled.  There  is  a  total  absence  of  evidence  to 
shew  that  this  was  so  in  the  present  case  ;  and  I  cannot 
treat  the  fact  that  a  recovery  was  suffered  of  the  settled 
lands,  and  money  raised  by  mortgage  of  them,  as  proof 
of  an  intention  to  take  against  the  will,  with  a  full 
knowledge  of  all  the  consequences  of  so  doing.  This 
disposes  of  the  main  question  in  this  suit. 

The  executors  of  Sir  Juckes  Clifton,  who  is  dead, 
complain  of  having  been  made  parties  to  this  suit,  to 
determine  this  question  of  election,  and  I  think  with 
reason.  It  is  impossible  to  understand  what  interest 
could  exist  in  any  one  to  have  it  determined  whether 
Sir  Juckes  held  his  life  estate  under  the  will  of  Sir 
Oervas  or  that  of  Sir  Robert.  In  either  event,  his 
rights  and  interests  were  the  same,  and  Counsel  have 
fiiiled  in  their  endeavour  to  explain  to  me  what  the 
necessity  was  for  bringing  them  here:  no  relief  is 
prayed  against  him  or  his  estate,  beyond  that  he  shall 
be  put  to  his  election,  a  prayer  which,  if  decreed,  it  is 
obvious  would   not  be  enforced,  and  the   refusal  to 

do 
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do  which  could  lead  to  no  consequences.    As  against 
them  the  bill  must  therefore  be  dismissed  with  costs. 

With  respect  to  the  other  parties  who  are  necessary 
for  the  discussion  of  this  question,  they  must  have  their 
costs,  which  must  be  paid  out  of  any  part  of  the  tes- 
tator's estate  which  is  applicable  for  this  purpose.  If 
there  are  incumbrances  on  any  interest  brought  here,  I 
can  only  allow  one  set  of  costs  in  respect  of  each  inte- 
rest, unless  by  consent.  I  will  make  a  declaration  to 
the  effect  I  have  stated  on  the  construction  of  the  will, 
that  a  case  of  election  arose,  and  that  Sir  Robert  Juckes 
Clifton  must  elect,  and  for  the  consequential  directions ; 
and  if  any  further  directions  are  required,  for  the  pur- 
pose of  carrying  into  effect  the  trusts  of  the  testator's 
will,  1  shall  be  obliged  to  Counsel  to  suggest  them,  and 
I  will  then  dispose  of  them. 
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ROOKE  V.  LORD  KENSINGTON. 

MarcA  1,  3. 

Two  estates,  rpHE  late  Lord  Kensington  bad  mortgaged  "  tbe 
weiTstbfwt  to  Kensington  estates"  and  "  the  Llanbister  rectory" 

the  same  mortp-  to  Lord  Braybrooke  and  others,  to  secure  60,000/. 

gage.    The 
owner,  on  the 

marriage  of  his  Afterwards,  on  the  marriage  of  the  present  Lord  Ken- 
in  strict  settle-  sing  ton,  by  an  indenture  bearing  date  the  11th  of  Oe- 
trustees  were  ^^*^*  1833,  the  Kensington  estates  were  conveyed, 
empowered  subject  to  the  mortgage,  to  two  trustees,  to  the  use  of 
time,  when  and  ^^®  '^^  Lord  Kensington  for  life,  with  remainder  to  tbe 
as  occasion       present  lord  for  life,  with  remainder  to  his  first  and  other 

should  re-  *         .         .  . 

quire,"  to  sell    Bons  m  tail,  with  an  ultimate  remainder  to  tbe  late  lord 

and  Davoff^'  ^^  ^^^'  ^  power  was  thereby  given  to  the  late  Lord  to 
mortgage,  so     charge  the  estates  with  20,000/.  for  his  own  benefit,  and 

as  to  exonerate  .  j.        a.         a  'a 

B.  The  owner  *^  create  a  term  to  secure  it. 

afterwards 

to  the  Plaintiff;  And  it  was  thereby  also  provided,  agreed  and  de- 
but without  clared,  between  and  by  the  parties  thereto,  that  as 
any  express  . 

mention  of  the  between  the  heirs  and  assigns  of  the  late  Lord  Kensing^ 

cEuwr^The  ^^^  ^^^  ^^^  parties  entitled  thereunder,  the  Kensington 

Plaintiff  estates  should  be  primarily  liable,  and  the  Llanbister 

bill  to  enforce  rectory  secondarily  liable  for  paying  off  the  60,000/. ; 

the  exonera-  and  the  trustees,  Henry  Hundley  and  George  Warren 

without     '  Edwardes  were  thereby  empowered  ''  from  time  to  time, 

trusteed  of  the  *®  ^^^  when  occasion  should  arise,"  to  sell  all  or  any 

settlement  par*  part  of  the  Kensington  estates,  and  out  of  the  monies 

miMed^with**"  produced  by  the  sale  to  pay  and  satisfy  the  60,000/. 

costs.  and 

Whether  the 
Plaintiff  was  in 
a  situation  to  enforce  the  contract,  under  the  terms  of  his  security,  quart. 

The  time  for  exercising  the  trust  for  sale  would  seem  to  be,  when  the  B.  estate 
would  be  made  liable  to  pay  the  charge  on  the  A,  estate. 
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and  interest,  and  to  exonerate  and  indemnify  the  late        ]  856. 
Lord,  bis  heirs,  executors,  administrators  and  assigns, 
and  the  rectory  of  Llanhister  from  the  payment  thereof. 


In  1835,  the  late  Lord  Kensington  charged  the  settled 
estates  with  20,000/.,  and  created  a  term  to  secure  it, 
and  this  charge,  prior  to  1842,  was  assigned  to  Lord 
Brayhroohe  and  his  co*mortgagees,  to  secure  14,277/. 

By  two  deeds,  each  dated  the  27th  January^  1842, 
the  late  Lord  assigned  the  20,000/.  charge  (subject  to 
the  principal  sum  of  14,277/.  6«.  2J.),  his  ultimate  re- 
mainder in  fee  in  the  Kensington  estates  and  the  Llan-- 
bister  rectory,  together  with  the  benefit  of  the  provision 
made  by  the  settlement  for  charging  the  whole  of  the 
mortgage  debt  of  60,000/.  and  interest  on  the  Kensing- 
ton  estates,  in  exoneration  of  the  Llanhister  rectory,  to 
the  Defendant  Edmond  Bouverie  and  others,  by  way  of 
further  security,  for  the  sum  of  24,600/.  lent  to  him  on 
mortgage  of  other  hereditaments,  with  interest,  and  to 
the  Defendants  Philip  Plegdell  Bouverie  and  Charles 
Tennant,  by  way  of  further  security  for  the  sum  of 
32,500/.  lent  to  him  on  mortgage  of  other  hereditaments, 
with  interest.  By  a  Uiird  deed  dated  the  same  27th  of 
January^  1842,  the  late  JiOrd  conveyed  to  the  Plaintiff 
JP.  W.  Roohe  his  equity  or  right  of  redemption  in  the  pre- 
mises comprised  in  the  other  two  several  securities 
of  the  27th  o(  January,  1842  (but  not  expressly  men- 
tioning-the  benefit  of  the  exoneration  clause),  after  full 
payment  of  all  the  said  principal  sums  of  24,500/.  and 
interest,  and  32,500/.  and  interest,  by  way  of  further 
security,  to  the  Plaintiff  for  the  sum  of  30,000/.  lent  by 
him  to  the  late  Lord  on  other  securities. 

The  late  Lord  Kensington  died  on  the  10th  of  August, 
1852,  and  in  the  October  following,  the  present  Lord 
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Kensington  &Ied  his  bill  to  redeem  the  premises  com- 
prised  in  the  settlement  from  the  charge  of  20,0002., 
and  in  March,  1854,  a  decree  for  redemption  and  an 
account  and  inquiries  was  accordingly  made,  the  mort- 
gagees of  the  60,000^  not  asking  to  be  redeemed  (a). 
The  accounts  and  inquiries  were  still  pending,  and  the 
20,000/.  and  interest  remained  unpaid.  The  24,5002., 
32,500/.  and  30,000/.  charges,  with  an  arrear  of  interest, 
were  also  unpaid. 


The  Plaintiff,  with  a  view  to  prevent  the  present  Lord 
Kensington  from  entering  into  possession  and  enjoy- 
ment of  the  Kensington  estates,  after  paying  off  the 
20,000/.  charge,  without  obtaining  an  exoneration  of  the 
Llanbister  rectory  from  the  60,000/.,  filed  his  bill  against 
Lord  Kensington,  his  eldest  son  (an  infant),  and  the 
Bomeries  and  Tennant,  praying  that  the  Llanbister 
rectory  might  be  exonerated  and  discharged  from  the 
payment  of  the  60,000/.  and  interest,  and  for  a  sale  of 
the  Kensington  estate  for  that  purpose,  and  for  an  in- 
junction and  a  receiver.  To  this  bill  the  mortgagees 
of  the  60,000/.  and  the  trustees  of  the  settlement  were 
not  made  parties,  but  no  objection  was  made  by  the 
Defendants  in  their  aflfidavit  on  that  account. 

Mr.  Lloyd  and  Mr.  Shapter,  for  the  Plaintiff,  con- 
tended that  the  exoneration  clause  created  a  trust  of 
which  specific  performance  could  be  enforced,  and  that 
the  Plaintiff  was  entitled  to  have  the  power  of  sale  put 
in  operation,  in  order  to  exonerate  the  Llanbister  rectory ; 
Ranelaugh  v.  Hayes  (&)•  [7%e  Master  of  the  Rolls. 
How  can  you  sell  the  Kensington  estates  free  fix)m  the 
mortgage,  unless  the  mortgagees  consent,  or  how  can 
you  proceed  without  redeeming  them?]    The  Plaintiff 

has 


(a)  See  19  Beav,  39. 


(6)  1  Vem,  189. 


ROOKE 
V. 


CASES  IN  CHANCERY.  473 

has  the  same  benefit  given  to  him  as  the  BouverieSf       1856. 

except  as  regards  priorityy  and  therefore  has  the  same 

rights,  including  a  right  to  have  the  Kensington  estates 

sold.     They  cited  Nisbet  v.  Smith  (a)  :  Beaumont  v.  .^    ^°^ 

\  Kensington. 

The  Marquis  of  Salisbury  (i) ;  Saloway  v.  Straw- 
bridge  (c);  Dodson  y,  Powell{d);  Lord  Kensington  v. 
Bouverie(e). 

Mr.  C.  Roupell,  for  Messrs.  Bouverie  and  Mr.  Ten- 
nant. 

Mr.  22.  Palmer  and  Mr.  Selwgn,  for  Lord  Kensing- 
ton.  The  trustees  of  the  settlement,  and  Lord  Bray-- 
brooke  and  his  co-mortgagees,  ought  to  have  been  made 
parties,  and  the  suit  is  defective  by  reason  of  that  omis- 
sion. But,  even  if  the  exoneration  clause  could  be 
made  available  without  the  consent  of  Lord  Bray- 
brooke  and  his  co-mortgagees,  or  without  redeeming 
them,  the  Plaintiff,  at  least,  can  derive  no  benefit  from 
it;  for  it  was  not  assigned  to  him  by  express  words, 
and  is  not  included  in  his  deed  of  the  27th  of  January, 
1842.  Besides,  the  trust  for  sale  is  only  to  be 
exercised  " from  time  to  time,  as  occasion  may  require" 
to  recoup  any  charge  that  may  be  paid  off  out  of  the 
Llanbister  tithes.  How  or  by  whom  is  the  time  of  the 
sale  to  be  determined  ?  Not  by  the  Plaintiff,  and  if 
the  Llanbister  estate  is  saved  harmless  and  indemnified, 
the  trust  for  sale  will  never  arise  at  all. 


Mr.  Lloyd,  in  reply. 


27u? 


(a)  2  Bro.  C.  C.  582.  (rf)  1SL.J,(N.  S.)»  Ck.  237. 

(6)  19  Beav.  198.  (e)  16  Beac.  194^  aud  19  Btav, 

(c)  1  Kay  4*  J.  371.  39. 
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1856. 
^'^"^^^^  Tfic  Master  of  the  Rolls. 

ROOKB 

j^^^  I  am  of  opinion,  that    this  suit   fails  altogether. 

Kensington.  The  question  arising  on  the  construction  of  this  clause 
March  3.  in  the  deed  may  be  one  of  some  nicety,  and  involve 
some  points  of  considerable  difficulty ;  but  the  defect 
which  exists  in  the  case  of  the  Plaintiff  is  of  this 
nature: — a  contract  having  been  entered  into  by  the 
late  Lord  Kensington  on  the  marriage  of  his  son,  that, 
for  the  purpose  of  exonerating  and  indemnifying  the  late 
Lord  and  his  estate,  called  '*  the  Llanbister  tithes/' 
from  any  part  of  the  charges  which  were  on  the  Ken- 
sington estates,  a  trust  shall  be  imposed  on  the  trustees 
of  the  settlement,  Henry  Handley  and  George  Warren 
Edwardes,  that  they  shall,  ''  from  time  to  time,  when 
and  as  occasion  shall  require,"  sell  and  dispose  of  all 
or  any  part  of  the  Kensington  estates,  for  the  purpose  of 
paying  the  60,000/.  charge  in  the  first  instance.  That, 
as  has  been  properly  stated,  is  a  trust  reposed  in  these 
persons ;  and  this  is  a  suit  to  compel  the  enforcement 
and  execution  of  that  trust  against  persons  who  are 
cestuis  que  trust  of  those  trustees  in  respect  of  this  pro- 
perty, but  not  in  respect  of  this  particular  contract.  It 
is,  in  point  of  fact,  a  suit  by  a  person  claiming  to  be  the 
cestui  que  trust  of  this  particular  contract,  seeking  the 
benefit  of  the  enforcement  of  this  contract,  and  seeking 
the  enforcement  of  it  by  the  trustees  in  whom  the  trust 
is  reposed,  but  yet  not  calling  on  those  trustees  to  exer- 
cise, or  to  execute  or  perform  the  contract. 

Now  I  never  saw  a  case  of  that  sort  before.  The 
case  cannot  be  put  higher  for  the  Plaintiff  than  if  the 
late  Lord  Kensington  were  now  alive,  and  had  come  for 
the  execution  of  the  contract.    Whom  would  he  call 

upon 
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upon  to  exercise  it  for  his  benefit?    The  persons  he       1856. 
would  call  upon  would  be  Henry  Handley  and  George      ^"^^^^ 
Warren  JBdwardes,  who  are  the  donees  of  the  power,  or  v. 

Lord 

the  persons  in  whom  the  trust  is  reposed.  I  think  that  KingijiaToii 
it  is  quite  impossible  for  this  Court  to  make  a  declara- 
tion and  execute  the  trust  imposed  in  other  persons, 
because,  as  has  been  observed,  it  is  a  trust  to  be  ex- 
ecuted whenever  the  occasion  requiring  its  exercise 
shall  arise  and  not  till  then.  That,  I  think,  sufficiently 
disposes  of  this  case. 

Two  other  questions  arise,  upon  which  certainly  there 
is  considerable  difficulty.  One  is,  whether  the  Plaintiff 
is,  under  the  terms  of  this  contract,  such  an  assignee  of 
the  benefit  of  this  contract,  that  he  is  entitled  to  enforce 
the  execution  of  it.  Because  it  is  to  be  observed,  if  I 
have  correctly  collected  the  statements  made  to  me,  that 
the  benefit  of  this  contract  is  not,  in  express  terms, 
assigned  over  to  the  Plaintiff,  but  it  is,  in  express  terms, 
assigned  over  to  persons  who  have  prior  charges  on 
the  Llanbister  tithes.  That  involves  a  very  serious 
question. 

It  has  been  endeavoured  to  make  it  analogous  to  the 
case  of  a  covenant  running  with  the  land,  and  that  this 
is  a  species  of  agreement  which  affects  the  Llanbister 
tithes,  for  the  benefit  of  any  owner  of  them,  and  which 
any  owner  of  that  estate  may  enforce  for  the  benefit  and 
improvement  of  the  estate.  That  appears  to  me  to  be  a 
question  of  considerable  nicety,  and  I  am  not  satisfied 
that  I  should  not  be  of  opinion,  that  the  Plaintiff  might 
not  be  in  a  situation  to  enforce  this  contract  under  the 
terms  of  the  deed,  as  set  out  in  the  bill. 

Another  and  a  still  more  difficult  question  is  this : — 

when 


Rooks 
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1856.  when  did  the  trust  which  was  reposed  in  Henry 
Handley  and  George  Warren  Edwardes  arise  ?  Clearly 
it  was  not  a  trust  that  was  to  arise  forthwith,  because,  if 

Lord  80,  they  ought  immediately  to  have  executed  it  That 
was  not  the  purpose ;  it  was  to  be  exercised  *'  from  time 
to  time,  when  and  as  occasion  should  require/'  Then 
the  fact  that  the  Kensington  property  and  the  Llanbuter 
tithes  were  mortgaged  to  the  extent  of  60,000/.,  and 
that  there  were  subsequent  mortgages  on  both,  did  not 
make  the  occasion  then  arise  for  the  purpose  of  selling 
the  Kensington  property.  For  if  it  had  been,  the  words 
"  as  occasion  should  require**  would  not  have  been  in- 
serted, but  the  trust  would  have  been  immediate.  When 
were  the  trustees  to  exercise  this?  It  being  a  trust 
reposed  in  them,  to  exercise  ''as  occasion  should  re- 
quire," it  would  probably  seem  to  be,  that  the  occa- 
sion would,  arise  when  it  seemed  probable  that  the  Llan- 
bister  tithes  would,  in  point  of  fact,  be  made  liable  to 
pay  this  primary  charge  on  the  Kensington  estate.  But 
certainly  no  such  case  is  now  stated ;  and  though  the 
mortgage  to  the  Plaintiff  was  made  fourteen  years  ago, 
no  case  is  mentioned  where  the  Llanbister  tithes  have 
ever  been  made  liable  for  the  payment  of  this  prior 
charge  of  60,000/.,  nor  can  any  reason  be  stated  why 
the  application  should  be  made  more  at  the  present 
moment  than  it  might  have  been  made  fourteen  years 
ago,  were  it  not  that  the  Defendant,  Lord  Kensington^ 
appears  to  be  likely  to  get  into  possession  of  the  Ken- 
sington estate  himself. 

But  I  do  not  hesitate  to  say,  that  if  the  interest  on  the 
60,000/.  is  not  kept  down,  then  by  a  proper  application 
and  making  the  proper  persons  parties,  the  benefit  of  this 
contract  might  be  made  available  for  the  benefit  of  any 
incumbrancers  on  the  Llanbister  tithes.     I  do  not  think 

it 
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it  necessary  to  pursue  this  further^  than  to  state  the 
serious  doubts  which  I  entertain  of  the  case  made  by 
the  PlaintifTy  and  that  the  persons  primarily  liable,  that 
is  to  say,  not  so  much  the  vendees  of  the  power,  as  the 
trustees  who  are  to  exercise  the  trust  sought  to  be  en- 
forced here,  and  who  are  to  do  it  "  when  occasion  shall 
require,"  are  not  called  on  to  exercise  or  perform  that 
trust. 


1856. 

ROOKE 
V. 

Lord 
Kbnsimotok. 


I  am  of  opinion,  therefore,  that  this  suit  altogether 
fails,  and  that  it  must  be  dismissed,  with  costs. 


Note. — ^The  Plaintiff  appealed,  and  the  trustees  of  the  settlement 
having  been  made  parties  to  the  suit,  the  Lords  Justices,  without  hearing 
the  Defendants,  allowed  the  cause  to  stand  over,  on  an  undertaking  on 
the  part  of  the  Defendants,  or  some  of  them,  to  keep  down  the  inte- 
rest on  the  former  securities,  to  prove  that  fact  half  yearly,  and  to  give 
notice  to  the  Plaintiff,  in  case  any  measure  should  be  taken  for  the 
purpose  of  enforcing  the  payment  of  the  principal  money  due  on  the 
earner  securities.  The  Court  was  also  of  opinion,  that  no  occasion  had 
as  yet  arisen  requiring  a  sale,  and  that  therefore  no  direction  for  a  sale 
ought  to  be  given ;  and  that  there  was  no  occasion  for  any  declaration 
of  right,  or  for  an  injunction  or  receiver,  so  long  as  the  interest  on 
the  prior  incumbrances  was  kept  down.  That  the  Plaintiff  must  pay 
the  costs  down  to  the  hearing  at  the  Rolls,  and  the  costs  of  making 
the  trustees  parties,  but  no  costs  of  the  appeal  or  subsequent  to  the 
hearing  at  the  Rolls  were  allowed  the  Defendants. 
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READ  V.  GOODING. 

Jan.  21. 

Devise  in  T^^  ^^^  ^^^f  dated  in  1822,  the  testator  devised  the 
lifS'^and  after'  "^  property  in  question  to  two  trustees  and  their 
her  decease,  to  heirs,  "  in  trust,  to  permit  and  suffer  my  said  daughter, 
rents  for^the  Sarah  Hurman^  and  her  assigns,  to  receive  the  rents, 
benefit  of  her    iggues  and  profits  thereof  durine  her  natural  life,  and 

children,  until  ,  .  i         i  i 

the  youngest  after  her  decease,  m  trust,  to  pay  and  apply  such  rents, 

twent^fiv  •  issues  and  profits  equally  to  or  for  the  benefit  of  the 

and,  as  soon  as  children  of  my  said  daughter  living  at  her  decease,  until 

BhL^ld"have  ^^^  youngcst  of  such  children  shall  have  attained  the 

atuined  twen-  age  of  twenty-five  years,  in  case  my  said  daughter  shall 

and  *'  pay  and  die  before  such  youngest  child  shall  have  attained  that 

^1^^®"  *°®  age ;  but  if  either  of  the  children  of  my  said  daughter 

equally  shall  die  leaving  issue,  such  issue  shall  be  paid  or  en- 

oA'he  c^il"  titled  to  the  share  of  their  deceased  parent.    And  as 

drenofil.  as  goon  as  the  youngest  child  of  my  said  daughter  shall 

living,  and  ^^^^  attained  such  age  of  twenty-five  years  (in  case  my 

issue  of  such,  gaid  daughter  shall  be  then  dead),  in  trust,  with  all 

if  any,  of  her  ,  .„  ,.<,,*     i   »    i       i-  -i 

children  as  convenient  speed,    to  sell :  "  And  I  do  direct  my  said 

drad''^**h^°  trustees  to  pay,  divide  and  dispose  of  the  purchase 

issue  to  take  money  (deducting  their  reasonable  costs,  charges  and  * 

share ^dhr!  expenses),  equally  amongst  such  of  the  children  of  my 

Held,  that  the  said  daughter  as  shall  be  then  living,  and  the  issue  of 

come  was  Such,  if  any,  of  her  children  as  may  be  then  dead,  but 

th^*^*h^"*-ft  f  ^"^'^  '^^"®  ^^  ^®^®  °°'y  ^^^^^  parent  or  parents'  share 
the  corpus  was  or  shares  of  the  same,  as  if  divided  by  virtue  of  the 
void  for  re-       statute  for  distributing  intestates'  effects." 


moteness. 


Mrs.  Hurman  died  in  1849,  leaving  nine  children, 
five  sons  and  four  daughters,  the  youngest  child  being 
then  sixteen  years  old.    The  youngest  of  the  surviving 


children 
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children  of  Mrs.  Hurman  had  now  attained  the  age  of 
twenty-6ve. 

The  question  argued  on  this  special  case  was,  whe- 
^er  the  bequest  was  or  was  not  too  remote,  it  having 
been  held,  on  a  previous  occasion,  that  the  gift  of  the 
income  was  not  (a). 

Mr.  JR,  Palmer^  for  the  Plaintiff,  argued  that  the  gift 
of  the  produce  of  the  sale  was  void  for  remoteness.  He 
referred  to  Gooding  v.  Iiead{b)  and  Gooch  v.  Gooch  (c). 

Mr«  lAayd  and  Mr.  Batten^  contrd,  argued,  that  the 
children  took  absolute  vested  interests  at  the  death  of 
their  parent,  but  that  the  enjoyment  was  postponed 
until  the  youngest  attained  twenty-five,  at  which  period 
the  issue  of  such  as  might  have  died  in  the  meanwhile 
were  to  take  by  substitution.  Secondly,  that  if  the 
substituted  gift  was  void,  the  prior  absolute  gift  to 
the  parents  remained. 

Saunders  v.  Vautier  (rf) ;  Milroy  v.  Milroy  (e) ;  Bo- 
rast(m*8  case  (/) ;  JDoe  d.  Dolley  v.  Ward{g) ;  Leake  v. 
Robinson  (A) ;  Porter  v.  Fox  (i) ;  James  v.  Lord  Wyn- 
ford{k). 


1856. 


The  Mastbr  of  the  Rolls. 

I  have  no  doubt  that  this  gift  is  too  remote.     I  con- 
ceive that  if  this  gift  vested  in  the  children  of  Sarah 

Hurman 


(fl)  4  De  G.,  M.  ^  G.  510. 
ib)  Ibid. 

(c)  14  Beav.  565 ;  and  3  De 
G.,  M.  ^  G.  366. 
{d)  Cr.  4-  Fh.  240. 
(e)  14  5101.48. 

VOL.  XXI. 


(/)  3  Rep,  19  a. 
(g)  9  Ad,  4-  EU,  582. 
(A)  2  Mar,  363. 
(0  6  Sim,  485. 
(k)  1  Sm,  4-  Giff.  40,  and  2 
Sm.  ^  Giff,  350. 
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1856.  Hwrman  on  her  death,  the  attempt  to  substitute  their 
children  would  not  divest  the  prior  gift  or  make  it  too 
remote.    That  was  the  case  in  Mibroy  r.  Milroy. 

Here  the  gift  is  to  '*  the  children  of  the  daughter  as 
shall  be  then  livings  and  the  issue  of  such,  if  any,  of  her 
children  as  may  be  then  dead."  If  the  question  be,  who 
are  to  compose  the  class  to  take  ?  it  is  impossible  to 
hold,  after  the  decision  in  Leake  y.  Robinson,  that  this 
is  a  vested  interest 

I  express  no  opinion  on  the  question  whether  the 
gift  would  or  would  not  be  too  remote,  if  it  were  "  to 
such  of  her  children  as  shall  be  then  living;"  but  when 
he  adds,  ^'and  the  issue  of  such,  if  any,  of  her  children 
as  may  be  then  dead,"  it  is  clear  that  the  class  is  to  be 
ascertained  for  the  first  time  at  that  period,  which  is 
after  a  life  in  being  and  twenty-five  years ;  and  all  the 
cases  hold  this  to  be  too  remote.  I  am  therefore  of 
opinion  the  gift  over  after  the  youngest  has  attained 
twenty-five  is  too  remote. 


VoTE.-^Bland  ▼.  WiUiamt,  3  MyLi^  K.  411 ;  Keoem  r.  WUUami, 
5  Sim.  171 ;  Farmer  v.  Francis^  2  Bing,  151 ;  Datfiet  ▼.  Fisher,  5  fieov. 
201 ;  Marguit  of  Bute  ▼.  Harman,  9  Beav.  320,  corrected  Southern  v. 
WoUoMton,  16  Beat),  166;  Newman  y.  Newman,  10  Sim.  51 ;  Bull  y. 
Fritchard,  1  Run,  213 ;  Falmtr  y.  Holford,  4  Ruu.  403 ;  Vawdry  y. 
Geddet,  1  Ruu.  ^  MyL  203. 
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1856. 


In  re  LAW  and  GOULD. 

Jan,  24. 

A    CLIENT  obtained  an  order  of  course  to  tax  two  a  solicitor 
-^    bills  of  costs  of  his  solicitor.     It  appeared  that  jl?/'"®/  ^7 

,      ^         ,  ,  Dills  of  costs 

the  solicitor  claimed  ^v6  bills  of  costs  against  his  client,  against  his 
Under  these  circumstances,  client  ob-   * 

tained  an  order 

Mr.  Cairns  moved  to  discharge  the  order.    He  relied  of  course  to 

_   T  T>       I  /  \  t*3c  two  only, 

on  In  re  Byrch  (a).  H  ^„  ^.^  ^ 

charged  with 

costs. 
Mr.  JBedwelly  co7itra,  argued  that  the  solicitor  might 

himself,  under  the  6  &  7  Vict  c.  73,  obtain  an  order  of 
course  to  tax  the  other  bills,  if  be  thought  proper.  He 
contended,  also,  that  it  would  be  a  great  hardship  on 
the  client,  to  compel  him  to  embrace,  in  his  order  for 
taxation,  the  five  bills,  for  the  consequence  would  be, 
that  he  would  thereby  admit  the  retainer  as  to  the  re- 
maining three  bills,  which  he  contested. 

The  Mastbr  of  the  Rolls. 

I  must  follow  the  decision  of  Lord  Langdale,  who 
was  very  conversant  with  questions  of  this  description, 
and  discharge  the  order,  with  costs. 

(a)  8  Bear,  124. 


ii2 


482  CAS£8  IN  CHANC£RY. 

1856. 


Jam.  18, 19,  HARRISON  V.  TENNANT. 

21,  28. 
This  Court  wiU  'T^HE  bill,  in  this  case,  prayed  for  the  dissolution  of  a 
diMive  a  A      partnership  existing  between  Harrison  and  Finch 

fore  the  expi-  (the  Plaintiffs)  and  the  Defendant  Tennant,  and  for 
term" where      consequential   accounts,  under  the   following  circum- 

the  circum-       stances  :•— 

stancce  have  lo 

changed,  and 

the  conduct  of 

the  parties  u         In  the  year  1851,  the  Plaintiff  Harrison,  and  Ten-- 

deriHm^'*""  wflH^  who  had  for  twenty  years  previous  carried  on 
possible  to  an  old  established  business  as  solicitors,  took  the  Plain- 
without  injury  ^'^  Finch  into  partnership.  The  terms  were  regulated 
to  all  the  part-  by  an  agreement  dated  the  8th  o(  November,  1851,  by 
The  Court  which  Harrison,  Tennant  and  Finch,  "  agreed  to  enter 
t  h*  -  ^^^^  copartnership  together,  as  attornies,  solicitors  and 
tered  into  for  a  conveyancers,  Jor  the  term  of  twenty^ne  years,  to  com- 
when^witlumt  '^ence  on  the  1st  of  January,  1852."  The  agreement 
any  breach  of  then  regulated  the  shares  and  capital,  and  provided  that 
articles,  cir-  Harrison  and  Tennant  should  devote  only  so  much  time 
cumstances       ^^^^  attention  to  the  business  as  they,  in  their  discretbn, 

had  so  al-  jj  w 

tered,  that  it  should  think  reasonable,  bat  that  Finch  should  devote 
carried  on  ^^^  whole  time,  attention  and  energies  thereto.  If  JSTar- 
upon  the  foot-   rison  or  Tennant  should  die  in  the  life  of  Finch,  the 

iiiir  nrioinnllv 

contemplated,  survivor  was  to  be  at  liberty,  without  the  consent  of 
and  the  con-     Finch,  to  introduce  a  lineal  descendant  into  the  firm.    If 

ndence  mutu-  i      i 

ally  reposed  both 

having  ceased, 

and  given  place  to  mistrust,  so  that  it  was  apparent,  that  the  partnership  could  not  go 
on  without  mutual  injury. 

A,  and  B.,  who  had  been  partners  for  some  time,  entered  into  a  new  partnership 
with  C.  At  the  same  time  B.  took  all  the  assets  of  the  old  firm,  and  covenanted  to 
indemnify  A.  from  the  liabilities.  The  Court  held,  that  the  partnership  between  the 
three  might  be  determined  by  the  Court,  for  due  cause,  without  setting  aside  the  deed 
of  indemnity,  which  might  be  the  subject  of  another  suit. 
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both  Harrison  and  Tennant  should  die  in  the  life  of 
Pinch,  without  having  exercised  that  power,  whereby 
the  whole  business  should  devolve  on  Finchy  he  was  to 
pay  to  the  widow  or  children  of  Tennant  an  annuity  of 
500/.  a  year  for  the  remainder  of  the  twenty-one  years. 
The  articles  then  provided  as  follows : — "  That  Harrison 
and  Tennant,  or  the  survivor  of  them,  shall  have  power  to 
determine  and  make  void  these  articles  of  partnership 
at  any  time,  on  giving  notice  in  writing  to  that  effect, 
the  party  receiving  such  notice  to  cease  to  be  a  partner/' 
on  receiving  600/.  for  bis  profits  for  the  current  year,  and 
his  capital.  "  In  case  of  any  dispute  between  the  said 
parties,  the  same  to  be  referred  to  arbitration  in  the 
usual  way.  Any  partner  hereafter  to  be  appointed  act- 
ing in  wilful  breach  of  these  articles  or  misconducting 
himself,  to  be  liable  to  be  dismissed  in  the  usual  way 
by  the  other  partners,  or  partner  if  only  one  partner." 
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By  an  indenture  of  even  date,  and  made  between  the 
same  parties,  it  was  agreed,  that  Tennant  should  hold 
the  estate  of  the  preceding  firms  for  his  own  benefit, 
and  in  consideration  thereof,  he  covenanted  to  indem- 
nify Harrison  from  all  debts  and  liabilities  of  the  pre- 
ceding firms. 


The  partnership  was  accordingly  carried  on,  but  dis- 
putes arose  between  them,  which  gave  rise  to  this  suit, 
under  the  following  circumstances : — ^The  Earl  of  Jersey 
bad  been  a  client  of  the  preceding  firms  from  the  year 
1813  until  1845,  when  he  retained  other  solicitors.  The 
firm  had  sold  the  Britton  Ferry  estate  for  the  £arl, 
and  the  father  of  the  Defendant  Tennant  (who  was  then 
a  partner,  but  had  died  in  1832)  principally  attended 
to  the  Earl's  affairs.  These  were  of  great  magnitude, 
and  it  was  stated,  that  about  a  million  sterling  had 
passed  through  his  hands  from  first  to  last,  for  purchase- 
money, 
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1856.  money,  rents,  kc*,  but  no  account  had  been  settled 
during  the  whole  time.  Disagreements  had  arisen 
between  the  Earl  and  the  firm  as  to  these  extensive 
Trnmant.  and  complicated  transactions,  and  in  May,  1845,  Mr. 
Tennant  delivered  accounts  of  the  sales,  the  general 
accounts  and  the  bills  of  costs.  These  were  not  satis- 
factory, and  after  communications,  explanations  and 
controversy  between  the  Carl's  solicitors  and  Tennant, 
the  Earl  filed  his  bill  in  October,  1852,  against  JETar- 
rUon  and  Tennant,  impeaching  some  sales  made  to  the 
Defendant's  father,  and  praying  accounts.  Counsel 
suggested  a  compromise,  but  Tennant  refused  to  accede 
to  this,  and  put  in  his  answer,  without  the  concurrence 
of  his  partners.  Amongst  other  charges,  the  Earl  had 
complained  of  the  amount  of  commission  of  5/.  per  cent, 
on  the  sales  of  the  estate  down  to  1822,  which  ex- 
ceeded 13,000/.,  and  was  in  addition  to  office  bills.  In 
answer  to  this,  Tennant  in  his  answer  said,  that  the 
charge  had  been  made  with  the  EarVs  concurrence,  that 
it  had  been  charged  in  an  account  book  now  in  his  pos- 
session, which  he  had  frequently  seen  his  father  hand  to 
the  Earl,  who  examined  the  same.  Upon  production 
of  this  book,  however,  the  paper  of  which  it  was  com- 
posed bore  the  water-mark  of  1830.  This  matter  being 
introduced  by  amendment,  the  Defendant  adhered  to  the 
statement,  but  said  that  the  book  must  be  a  copy  made 
by  his  father  of  the  original,  but  that  he  could  not 
find  it. 

Again,  the  Defendant, in  his  original  answer,  in  order  to 
enhance  the  value  of  the  services  of  his  father,  stated,  that 
the  Earl  had  been  willing  to  sell  the  estate  for  200,000/., 
and  that  his  father,  by  his  judicious  arrangements,  had 
obtained  300,000/.  for  part  only,  and  in  one  of  the  books 
there  was,  in  the  writing  of  the  firm,  an  entry  of  an  offer 
by  a  gentleman  of  200,000/.  for  the  whole  estate,  which 
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bad  been  refused.  It  appeared  that  the  first  figures  (20) 
had  been  written  on  an  erasure,  and  from  other  sources 
it  appeared  that  350,000/.  had  really  been  offered. 
There  was  another  charge  against  the  Defendant  of 
having  charged  7,560/.,  as  received  by  his  father  for 
deposits  on  sales,  when  they  had  been  received  for  re- 
served rents,  and  that  he  had  made  a  claim  for  16,000/., 
which  was  not  entered  in  the  books,  and  one  or  two 
minor  matters,  which  it  is  not  necessary  to  state. 
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The  Earl  had  introduced  these  matters  into  his  bill 
by  amendment,  but  he  did  not  require  any  further  an- 
swer. The  Defendant  insisted,  however,  on  putting  in 
a  further  answer.  His  partners  interfered  and  wished 
it  to  be  settled  in  consultation,  whereupon  the  Defend- 
ant made  himself  the  sole  solicitor  on  the  record  in  lieu 
of  the  firm,  and  put  in  his  answer  without  further 
consulting  his  partners  thereon. 

The  present  bill,  filed  in  May^  1855,  after  detailing 
these  matters  of  complaint,  stated  as  follows: — ^''In 
addition  to  the  several  circumstances  hereinbefore  stated, 
the  Plaintiffs  have  grave  cause  of  complaint  against 
the  Defendant  Tennant^  in  respect  of  the  general  cha- 
racter and  conduct  of  the  defence  adopted  by  him,  in 
and  by  his  answer  and  further  answer"  to  the  bill,  and 
in  the  said  suit  instituted  against  him  by  the  Earl  of 
Jeney^  and  they  submit  that  his  conduct  ''  was  and  is 
inconsistent  with  his  duty  as  a  partner  of  the  Plaintiffs 
in  their  profession,"  and,  as  evidence  of  such  conduct, 
the  Plaintiffs  refer  to  the  said  several  answers  of  the 
said  Defendant  to  the  said  original  and  amended  bills. 
That  in  consequence  of  the  several  matters  the  Plaintiffs 
were  advised,  that  they  ought  to  effect  a  dissolution  of 
their  said  co-partnership  with  Tennant. 
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The  bill  prayed  a  dissolution  of  the  partnership  and 
for  accounts. 

It  appeared  that  Harrison  and  Finch  had,  soon  after 
instituting  this  suit,  sent  a  circular  to  the  clients  of  the 
firm,  stating  that  they  had  instituted  proceedings  to 
dissolve  the  partnership  in  consequence  of  the  ''grave 
charges"  made  against  Mr.  Tennant  in  the  suit  of  Earl 
of  Jersey  v.  l^ennant,  and  the  manner  in  which  he  bad 
met  them,  and  trusting  that  this  ''would  not  impair  the 
confidence  hitherto  reposed  in  them/' 

Mr.  Lloyd  and  Mr.  Fleming,  for  the  Plaintifis,  argued 
that,  in  the  present  state  of  circumstances  and  feelings, 
it  was  impossible  that  the  partnership  could  continue 
to  be  carried  on,  and  that  the  authorities  embodied  a 
general  principle,  that  a  contract  of  partnership  would 
not  be  continued  to  the  injury  of  all  concerned  in  it, 
when  it  was  clear,  from  violent  causes  of  dissention, 
that  they  could  not  act  in  harmony  together. 

They  cited  Collyer  on  Partnership  (2nd  ed.)(a); 
Baring  v,  Dix  (J) ;  Waters  v.  Taylor  (c) ;  De  Beren- 
get  V.  Hammel{d),  and  commented  on  the  acts  com- 
plained of. 

Mr.  Raupell  and  Mr.  Shapter,  for  the  Defendant. 
There  must  be  some  breach  of  the  express  or  implied 
contract  between  partners  to  justify  the  Court  in  setting 
aside  and  terminating  a  partnership  which  the  parties  have 
expressly  engaged  to  carry  on  for  a  fixed  number  of  years. 
Here  there  is  not  even  an  allegation  of  any  breach  of  the 
partnership  articles,  or  of  any  misconduct  in  the  manage- 
ment 


(fl)  Page  193. 
(6)  1  Cox,  213. 


(c)  2  Va,  4-  B.  299. 

(d)  7  Jarm,  Conv.  26. 
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ment  of  the  present  partnerehip,  nor  is  there  any  inter-  1856. 
TUption  of  intercourse  between  the  partners.  As  to 
Harrison,  it  was  more  his  duty  to  have  seen  that  the 
affairs  of  Lord  Jersey  were  regularly  entered  than  the  Tehnaht. 
Defendant,  who  did  not  become  a  partner  until  1832; 
besides,  the  Defendant  has  engaged  to  indemnify  JETar- 
ruon,  who,  therefore,  cannot  be  damnified  by  the  result 
of  that  suit.  The  Plaintiffs  have  shewn  an  undue  haste 
in  filing  the  present  bill,  which  is  founded  on  charges 
made  in  another  suit,  which  not  only  still  remain  un- 
proved, but  are  positively  denied  on  oath ;  the  Defendant 
must  be  assumed  to  be  innocent  until  judicially  found 
to  be  guilty.  The  existence  of  charges  in  another  suit, 
instituted  by  another  party,  cannot  be  a  ground  for  dis- 
solving this  partnership ;  for  if  a  decree  were  made  for 
the  Plaintiffs  in  this  suit,  it  must  be  based  on  the  un- 
proved charges  in  the  other. 

They  commented  on  and  explained  the  several  charges 
which  were  denied  or  explained,  and  insisted  that  the 
mere  erroneous  statements  of  ancient  transactions,  in 
which  the  Defendant's  father,  and  not  the  Defendant, 
had  been  engaged,  were  not  of  the  serious  character  to 
justify  the  rescinding  of  a  partnership  contract;  besides 
which,  they  did  not  really  affect  the  merits  of  the  other 
suit  They  argued  that  the  conduct  of  the  Plaintiffs  was 
highly  improper,  in  sending  a  circular  to  the  clients  of 
the  firm,  with  the  object  of  supplanting  the  Defendant, 
and  depriving  him  of  his  clients,  and  they  insisted  that 
the  law  was  not  that  a  partnership  was  to  be  dissolved  if 
it  were  impracticable  for  it  to  go  on,  where  the  difficulty 
arose  from  the  conduct  of  the  person  seeking  the  dis- 
solution. They  argued  that  the  partnership  could  not 
be  dissolved  without  setting  aside  the  contemporaneous 
deed  of  indemnity,  and  urged  that  Finch  had  purposely 
picked  a  quarrel  with  the  Defendant,  in  order,  upon  the 
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death  of  Harrison^  who  was  now  seventy-eight  years  of 
age,  to  secure  to  himself  the  whole  of  an  old  es- 
tablished business. 

They  cited  Goodman  v.  Whitcomb  (a) ;  Marshall  v. 
Colman{b) ;  Wray  v.  Hutchinson {c);  Smith  v.  Jeye8{d)\ 
Hall  V.  Hall{e);  Ogilvie  v.  Gregory  {f). 

The  Master  of  the  Rolls  said  he  would  consider 
the  case  before  he  called  for  a  reply. 


.Jiifi.  28. 


The  Master  of  the  Rolls. 

The  perusal,  which  I  have  had  the  opportunity  of 
making  very  carefully  since  this  case  was  heard,  has 
convinced  me,  that  it  is  impossible  for  this  partnership 
to  continue. 

There  are  two  principles  on  which  the  Court  will 
dissolve  a  partnership  contract,  both  of  which,  to  some 
extent,  exist  in  the  present  case ;  they  combine  and  co- 
operate together,  and  lead  me  to  the  conclusion  to  which 
I  think  it  necessary  to  come.  One  is,  the  alteration  of 
circumstances,  subsequently  to  the  entering  into  the 
partnership;  and  next,  the  conduct  of  the  partners 
themselves. 

I  will,  in  the  first  instance,  look  at  this  case  so  far  as 
Mr.  Finch  is  concerned,  because  this  is  clear,  that  if 
there  be  no  partnership  so  far  as  he  is  concerned,  there 
can  be  none  so  far  as  regards  Mr.  Harrison ;  it  must 
be  put  an  end  to  altogether. 

With 


<o)  1  Jac.  if  W  589. 
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id)  4  B€av.  503. 
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Got.  79—86. 
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With  respect  to  the  alteration  of  the  circunistanceSi 
I  have  to  consider,  whether  the   partnership  can  be 
carried  on  as  it  was  originally  contemplated  by  the 
persons  who  contracted  to  become  partners.    The  part- 
nership contract  was  in  November,  1861,  and  the  po- 
sition of  the  parties,  at  that  time,  was  as  follows  : — 
Mr.^am^oft  was  of  an  advanced  age,  and  Mr.  Tennant 
was  engaged  in  a  contest  with  Lord  Jersey ^  the  character 
of  which,  as  I  infer  from  the  evidence  before  me,  had 
not  been  fully  ascertained.    Previous  attempts  had  been 
made  to  compromise,  and  it  might  reasonably  have  been 
expected  that  this  might  have  been  settled.     The  letter 
of  the  5th  of  December,  1861,  of  Messrs.  Frere  &  Co., 
to  Mr.  Tennant,  which  shewed  the  serious  character  of 
the  contest,  was  subsequent  to  the  entering  into  these 
articles  of  partnership,  although  previous  to  the  com- 
mencement of  the  partnership,  on  the  1st  of  January, 
1862.     These  negociations   came  to   nothing,  and   in 
October,  1862,  the  bill  of  Lord  Jersey  v.  Tennant  was 
filed,  which  was  certainly  of  a  very  serious  character, 
and  then,  for  the  first  time,  Mr.  Finch  must  have  become 
acquainted  with  the  full  extent  of  the  matters  involved 
in  that  suit,   though,   no  doubt,  he    had    a    general 
knowledge  of  them  before,  because  he  had,  for  ten  years, 
been  managing  clerk  to  the  firm,  and  must  have  known 
generally  what  was  taking  place;  though  Mr.  Tennant 
says,  that  Mr.  Finch  knew  nothing  about  them.     How- 
ever, matters  gradually  became  more  serious,  the  answer 
was  not  put  in  until  December,  1863,  so  that  it  required 
upwards  of  two  years  to  put  in  a  sufficient  and  proper 
answer;  this  again  shews  the  serious  character  of  the 
suit.    The  anxiety  of  Mr.  Harrison  and  Mr.  Finch  as  to 
these  matters  is  shewn  by  their  consulting  Counsel, 
without  the  knowledge  of  Mr.  Tennant,  which  is  one 
of  the  matters   he  complains  of.     It  became  at  once 
apparent  that   Mr.    Tennanfs  whole  time   would   be 
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1856.  necessarily  occupied  in  preparing  the  defenoe,  and  thus 
withdrawn  from  the  partnership.  It  has  been  urged, 
no  doubt  with  great  truth ,  that  the  partnership  articles 
Tbvhaht.  provided  for  this  very  thing,  by  stipulating  that  Mr. 
Harrison  and  Mr.  Tennant  should  only  be  obliged  to 
give  such  time  and  attendance  to  the  afiairs  of  the  part- 
nership as  they  might  think  fit ;  but  still  Mr.  Itnch^ 
knowing  the  ability  and  anxiety  with  which  Mr.  Tennant 
had  previously  carried  on  this  business  for  a  great 
number  of  years  might  reasonably  have  expected  to 
receive  very  great  assistance  from  him  in  carrying  on  the 
partnership  business,  though  he  had  not  a  right  posi- 
tively to  demand  it,  but  the  nature  and  continuance  of 
this  suit  shewed  but  little  prospect  of  his  obtaining  any, 
and  any  expectation  so  formed  would  undoubtedly  have 
been  fallacious.  Now,  undoubtedly,  this  alone  would 
be  nothing,  but  I  mention  it  merely  in  the  outset  as  a 
part  of  the  substance,  which  combines  with  the  rest  of 
what  1  am  going  to  state. 

The  suit  of  Lord  Jersey  v.  Tennant  became  more 
serious,  the  bill  was  amended  and  the  amendments 
undoubtedly  contain  matter  which  might  reasonably 
have  occasioned  great  and  painful  surprise  to  the  part- 
ners of  Mr.  Tennant,  The  bill  before  me  contains  six 
distinct  charges  against  Mr.  Tennant^  bat  it  is  only 
necessary  for  me  to  refer,  for  instance,  to  the  two  most 
serious  ones. 

Mr.  Tennant^  in  his  answer  to  Lord  Jersetfs  bill, 
states,  that  he  saw  a  particular  book,  which  he  describes, 
handed  to  Lord  Jersey  in  June^  1826,  and  that  Lord 
•/ipT^ey  admitted  the  propriety  of  an  item  contained  in  it, 
and  that  he  authorized  or  made  a  payment  of  5,000/. 
upon  the  strength  of  that  admission  and  in  consequence 
of  the  entry  in  that  book.    On  the  production  of  the 
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book  itself,  it  appears,  that  it  could  not  have  existed 
before  the  year  1830.  Now,  Mr.  Tennant,  in  answer  to 
this  charge,  says,  that  it  must  have  been  a  copy  of  this 
book  which  he  saw  shewn  to  Lord  Jersey,  but  that  he  has 
not  been  able  to  find  the  original  of  that  book ;  but  no 
proof  of  its  existence  is  given,  nor  any  explanation 
why  a  copy  should  have  been  made  of  this  book  in 
particular. 
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The  other  instance  is  the  alteration  of  an  item  in  one 
of  the  books  kept  by  Mr.  Tennant,  containing  the  ac- 
counts of  the  Earl  of  Jenej/,  by  changing  the  two  first 
figures  of  a  sum,  which  appears  now  to  be  200,000/., 
but  which^  from  the  corresponding  entry  in  another 
book,  which  I  think  is  the  office  attendance  book,  it  is 
pretty  clear,  must  have  been  originally  350,000/.  This 
alteration  is  admitted  by  Mr.  Tennant  to  have  been 
made  by  him,  be  is  unable  to  remember  when  it  was 
made,  or  under  what  circumstances;  but  he  has  no 
doubt  it  was  made  for  the  purpose  of  making  the  book 
what  be  believed  to  be  correct.  It  is  contended,  un- 
doubtedly, that  that  alteration  is  of  no  moment,  because, 
so  far  as  the  charge  by  the  firm  is  made,  the  charge 
would  be  exactly  the  same  whether  the  ofier  made  for 
the  estate  was  200,000/.  or  350,000/.  On  the  other 
hand,  it  is  contended,  that  this  is  a  matter  of  some 
moment,  because,  in  the  defence  to  the  suit  of  the  Earl 
of  Jersey,  Mr.  Tennant  enhances  the  value  of  the 
services  of  his  father  in  this  matter,  by  the  fact  that 
Lord  Jersey  was  willing  to  have  sold  the  property  for  a 
small  sum,  comparatively  speaking,  to  that  which  it 
afterwards  produced;  and  that  if  he  was  willing  to  have 
sold  the  property  for  200,000/.  or  250,000/.,  it  is  some- 
what hard  to  take  harsh  proceedings  against  a  solicitor 
who  had  sold  a  portion  of  the  property  for  450,000/., 
and  left  the  remainder  of  the  property  producing  upwards 
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of  lOyOOOZ.  a  year.  I  think  it  unnecessary  to  state  these 
things  further  for  the  purpose  of  what  I  am  about  to 
mention. 

Now  these  circumstances  might,  in  my  opinion, 
naturally  alarm  both  Mr.  Harrison  and  Mr.  Finch,  and 
accordingly  they  seem  thereupon  to  have  resolved,  that 
as  this  was  a  matter  which,  as  it  might  involve  the 
character  of  one  of  the  partners  of  the  firm  in  which 
they  were  materially  interested,  and  thereby  might  affect 
them,  it  was  important  that  the  sole  conduct  of  the 
defence  of  Mr.  Tennant  to  the  suit  of  Earl  Jersey  v. 
Tennant,  ought  not  to  be  exclusively  entrusted  to  Mr. 
Tennantf  but  that  they  ought  to  be  allowed  to  take 
a  part  in  it ;  and  they  thereupon  instructed  Mr.  Shapter 
not  to  settle  the  answer  until  he  had  had  a  consultation 
with  Queen's  Counsel.  Upon  this,  Mr.  Tennant,  as  he 
was  entitled  to  do,  being  the  Defendant  upon  the  record, 
changed  the  solicitors,  by  making  himself  the  sole 
solicitor  on  the  record  for  himself,  and  he  instructed 
Mr.  Shapter  to  complete  the  answer,  which  he  did 
immediately,  on  his  own  responsibility.  There  are,  no 
doubt,  many  very  good  reasons  given  for  that  step ;  in 
the  first  place,  the  time  for  answering  was  very  short, 
and  it  was  a  matter  of  great  importance  that  it  should 
be  done  very  speedily. 


In  this  state  of  things,  the  result  appears  to  me  to  be, 
that  the  confidence  mutually  reposed  in  each  other, 
when  the  partnership  was  originally  formed,  must  have 
ceased,  and  that  it  is  now  impossible  that  the  business 
can  be  conducted  as  it  was  originally  contemplated,  and, 
although,  the  parties  to  this  suit  being  gentlemen,  no 
outbreak  of  any  sort  has  occurred  between  them,  yet 
nevertheless  the  attempt  to  compel  them  to  act  as 
partners  for  the  future  would,  as  against  them  all,  be 
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to  compel  them  to  inflict  irreparable  injury  upon  each 
other.  Nay,  I  should  infer  from  the  evidence,  that  the 
continuation  of  the  partnership  by  itself  is  not  desired 
by  Mr.  Tennant,  but  that  what  he  resists  is,  the  attempt 
to  dissolve  it,  if  such  dissolution  is  to  be  based  on  his 
individual  acts,  or  in  respect  of  any  alleged  misconduct 
on  his  part.  Now,  I  say,  I  draw  this  inference  from 
the  evidence  which  he  gives,  for  he  states  that  Mr.  Finch 
was  an  artful  and  designing  person,  that  he  early  formed 
an  unfavourable  opinion  of  him,  from  the  manner  in 
which  he  endeavoured  to  wheedle  himself  into  Mr. 
Tennant^s  good  opinion,  and  to  supplant  Mr.  Harrison, 
and  this  long  before  the  partnership  was  formed ;  and 
that  when  he  did  enter  into  the  partnership,  it  was  at 
the  request  and  at  the  earnest  desire  of  Mr.  Harrison, 
and,  that,  on  that  ground  alone,  he  admitted  him  into 
the  partnership,  and  that  he  would  never  have  consented 
even  then  to  have  done  so,  unless  it  had  been  under  the 
express  condition,  that  he  might  reserve  to  himself  the 
power  of  excluding  Mr.  Finch  from  the  partnership  at 
any  time  upon  the  decease  of  Mr.  Harrison  taking 
place. 


1866. 

Harrison 

V. 

Tennant. 


Now  it  is  not  necessary,  nor  would  it  be  proper  with 
this  view,  to  refer  to  what  has  since  taken  place,  further 
than  this,  that  it  convinces  me,  that  the  breach  is 
irreparable  on  both  sides,  and  confirms  the  view  of  the 
feelings  and  the  want  of  confidence  which  must  ne- 
cessarily exist  between  these  parties,  rendering  the  con- 
duct of  the  business  together  impossible.  [His  Honor 
next  referred  to  a  circular  by  Mr,  Harrison  and  Mr. 
Finch  to  the  clients,  and  expressed  his  strong  disap- 
proval of  i/.] 


It  is  true,  as  has  been  very  justly  observed,  that  no 
party  is  entitled  to  act  improperly,  and  then  to  say,  the 

conduct 
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1856«  coDduct  of  the  partners,  and  their  feelings  towards  each 
other,  are  such  that  the  partnership  can  no  longer  be 
continued^  and  certainly  this  Court  would  not  allow  any 
Turn AMT.  person  so  to  act,  and  thus  to  take  advantage  of  his  own 
wrong.  But  this  is  not  that  simple  case,  and  the  cir- 
cumstances I  have  already  referred  to  shew,  that  the  con- 
duct on  both  sides  has  produced  this  state  of  things. 

It  is  urged,  that  the  animus  with  which  this  suit  is 
instituted  is  obvious,  from  the  haste  in  which  it  has 
been  instituted  and  hurried  on,  so  as  to  obtain  a  priority 
over  the  suit  of  The  Earl  o(  Jersey  v.  Tennant,  nnd  that 
the  Plaintiffs  ought  not  to  have  assumed,  that  the  truth 
of  the  charges  made  by  that  bill,  and  which  are  repeated 
by  the  present,  would  be  established  in  the  case  of  The 
Earl  of  Jersey  v.  Tennant,  but  that  they  ought  to  have 
waited  uutil,  at  the  hearing  of  the  cause,  the  truth  or 
untruth  of  the  charges  had  been  determined  ;  that  this 
is,  in  truth,  an  attempt  to  prejudice  Mr.  Tennant  in  that 
suit,  in  which  the  solicitors  of  Lord  Jersey  are,  in  feet, 
concurring  and  assisting ;  and  that  every  one  most  be 
treated  to  be  innocent  until  he  is  proved  to  be  guilty. 
This,  undoubtedly,  was  urged  with  great  vigour  and 
ability  before  me  in  the  argument.  I  expressly  state, 
that  I  intend,  in  the  present  case,  and  in  the  observations 
I  am  now  making,  neither  to  say  nor  to  do  anything 
which  can,  in  the  slightest  degree,  affect  the  suit  of  The 
Earl  of  Jersey  v.  Tennani,  either  directly  or  indirectly ; 
and  I  shall  certainly  not  express,  even  if  I  had  formed, 
which  I  have  abstained  from  doing,  any  opinion  as  to 
whether  any  degree  of  credit  is  justly  attributable  to 
the  charges  against  that  gentleman,  the  Defendant  in 
this  suit. 

But  it  is  reasonably  obvious  to  any  one  versed 
in  the  course  which  a  cause  of  that  nature  takes  in 

this 
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this  Court,  that  in  all  probability,  the  validity  or  in-  1856. 
validity  of  the  personal  charges  against  Mr.  Tennant 
will  never  be  determined  or  possibly  discussed  in  that 
suit.  The  Court  will,  in  all  probability,  direct  some  Tbnmaht. 
account  to  be  taken,  with  or  without  special  directions, 
and  except  in  the  discussion  of  the  items,  and  in  taking 
the  accounts,  and  then  partially  and  incidentally,  if  at 
all,  no  matter  of  conduct  can  ever  come  into  ques- 
tion. I  repeat  that  I  express  no  opinion  whatever  on 
these  charges,  and  that  I  have  not  the  means  of  ac- 
curately forming  one ;  still  I  cannot  but  feel,  that  these 
charges,  and  the  circumstances  connected  with  them, 
and  the  mode  in  which  they  are  brought  before  me,  may 
reasonably,  to  some  minds,  have  produced  that  mistrust 
which  exists  in  the  present  case  between  the  parties, 
and  which  has  led  to  the  hostility  of  feeling  on  both 
sides,  which,  in  my  opinion,  exists,  and  which,  in  my 
opinion,  has  made  it  impossible  that  this  partnership 
could  longer  be  continued,  with  advantage  to  any  of  the 
persons  concerned. 

It  is  asked,  is  Mr.  Finch  to  have  the  benefit  of  the 
whole  business  ?  Is  he  to  come  in  under  the  wing  of 
Mr.  ffarrisan,  and  on  his  early  death  or  retirement, 
which  is  probable,  he  being  a  gentleman  of  an  advanced 
age  and  infirm,  to  take  the  whole  of  the  business  of  a 
great  and  distinguished  firm  to  himself,  and  thus  sup- 
plant the  very  persons  to  whom  he  owes  everything  in 
connection  with  this  partnership.  Now,  undoubtedly, 
if  my  decree  could  lead  to  that  result,  I  should  pause 
considerably  before  I  attempted  to  do  anything  of  that 
description,  whatever  might  be  the  difficulties  of  the 
position  in  which  I  was  placed ;  and  I  have  endeavoured 
to  state  this  argument  as  strongly  as  it  was  pressed 
upon  me.  But  it  is  impossible  for  me  to  speculate 
that  such  would  be  the  result  of  the  decree  I  have 
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1856.  to  make.  I  am  not  to  suppose,  that  the  clients  of  a 
long  and  well-established  firm,  which  has,  for  many 
years,  been  entirely  dependent  on  the  exertions  of  Mr. 
Tennamt.  Tennant  and  his  abilities  alone,  which  is  shown  by  Mr. 
FincKs  own  letters,  will  abandon  him  in  consequence  of 
the  dissensions  between  himself  and  his  present  partners, 
in  which,  in  my  opinion,  it  is  impossible  to  say  that 
either  party  is  wholly  free  from  blame. 

It  has  been  farther  observed,  that  a  deed  was  eze- 
cated  contemporaneously  with  the  partnership  articles, 
by  which  the  assets  of  the  old  firm,  together  with  its 
liabilities,  were  exclusively  taken  upon  himself,  by 
Mr.  Tennant f  that  this  was  a  part  of  the  same  transac- 
tion, and  that  this  cannot  be  allowed  to  stand  if  the 
partnership  be  dissolved.  Upon  this  part  of  the  case  I 
express  no  opinion ;  it  does  not  and  it  cannot  properly 
form  part  of  the  case  before  me.  If,  as  its  date  would 
seem  to  infer,  the  fact  be,  that  this  deed  was  a  part  of 
the  same  arrangement,  it  ought,  if  the  partnership  fall, 
to  fall  with  it;  but  unless  this  matter  be  settled,  by 
arrangement  out  of  Court,  it  must  be  the  subject  of  a 
separate  suit.  I  cannot,  in  this  suit,  order  that  deed  to 
be  cancelled,  nor  can  I  make  any  declaration  respect- 
ing it 

All  that  I  can  do  and  all  that  I  profess  to  do  is  to 
say,  that  in  the  existing  state  of  circumstances,  feelings 
and  conduct  of  the  partners,  the  partnership  cannot  be 
conducted  without  ruin  to  all  the  persons  concerned  in 
it,  and  that  it  ought  to  be  dissolved. 

I  do  not  base  my  decision  upon  any  particular  re- 
ported case,  but  upon  the  principle,  that  the  circum- 
stances under  which  the  parties  entered  into  the  partner- 
ship have,  by  matters  over  which  they  have  no  control, 

materially 
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materially  alteredi  that  these  altered  circumstances  have,       1856. 
combined  with  the  conduct  of  the  parties  themselves,      ^-•v-^-' 
produced  a  mistrust  which  the  Court  cannot  say  is  un-  i,. 

reasonable ;  and  that,  taking  all  these  things  together,  Temkaht, 
it  is  impossible  that  the  partnership  can  be  conducted 
upon  the  footing  on  which  it  was  originally  contem- 
plated, without  injury  to  all  these  persons  concerned, 
and  that,  taking  all  these  matters  together,  it  makes  this 
a  case,  in  which,  in  my  opinion,  it  is  the  duty  of  the 
Court  to  pronounce  a  decree  for  the  dissolution  of  the 
partnership. 


COOKE   t;.  GITTINGS. 

Jon.  28. 

rjpHIS  was  a  plea  to  a  bill  of  revivor,  which  stated  A  bill  of  re- 
•*"     that  the  Plaintiffs  had  instituted  their  suit  against  ^7^"S*«zed 
James  Gittings  and  others  in  1854.    That  James  Git-  ^^^^  a  ^^ 
tings  appeared  and  answered  the  bill,  after  which,  on  oridnal  bill 
the  12th  of  April,  1866,  the  Plaintiff  amended  his  bill  5*3  died, 

"^  baviDg  by  hit 

against  James  Gittings  and  the  others.  will  appointed 

A  B.  execo- 
triz,  and  that 

The  bill  then  alleged  as  follows : — Previously  to  the  "be  bad  taken 
said  amended  bill  having  been  filed,  and  on  the  6th  day  execution  of 
of  April,   1866,  James  Gittings   departed    this    life   tbe  win,  and 

bad  poesesseG 

whereby  the  original  suit  became  abated  as  to  him ;  tbe  atwts  and 

and  James  Gittings,  previously  to  his  decease,  made  '*i?aj**^*'^ 

and  executed  his   last  will  and  testament,  dated  the  ministration 

20th  day  of  March,  1866,  and  thereby  he  appointed  his  py^^'re- 

wife,  the  Defendant  Caroline  Gittings,  sole  executrix,  7»^o""  agwnit 

,      »  ,  bcr  as  nicb 

and  Caroline  Gittings  has,  since  the  decease  of  James  executrix. 

Gittings,  taken  on  herself  the  execution  of  the  said  will  -4*  ^'  ^^^^^ 
of  James  Gittings,  and  has  possessed  herself  of  the  sbe  was  not 
personal  estate  and  effects  of  James  Gittings,  and  has  xlwiSw^was 
taken  on  herself  the  administration  thereof.  allowed. 
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Under  the  circumstances  aforesaid,  tbe  Plaintiffs  are 
advised  that  they  are  entitled  to  have  the  said  suit  and 
proceedings  revived  against  Caroline  Gittingi, 

Tbe  bill  prayed  a  revivor  against  Caroline  Gittings^ 
as  such  executrix,  and  that  she  might  admit  assets  of 
James  Gittings  or  account  for  his  personal  estate. 

To  this  bill  the  Defendant  Caroline  Gittings  pleaded, 
"  I  am  not  the  executrix  of  James  Gittings,  deceased, 
in  the  Plaintiffs'  bill  named  as  in  the  Plaintiffs'  bill 
alleged.'' 

Mr.  C.  C.  Barber  in  support  of  the  plea.  This  plea 
is  sufficient :  it  is,  if  true,  a  complete  answer  to  the  bill ; 
Hill  V.  Neale  (a) ;  and  the  form  is  correct ;  Fry  v. 
Richardson  (b).  It  is  not  necessary  to  deny  posses- 
sion of  the  assets,  for  if  that  were  stated  in  the  plea,  it 
would  make  it  double  and  informal.  If  this  were  a  suit 
against  the  Defendant  as  executrix  de  son  tort,  the  legal 
personal  representative  would  be  a  necessary  party; 
Creasor  v.  Robinson  (c). 


Mr.  Bagshawe  and  Mr.  Goren,  in  support  of  the  bill. 
The  plea  is  insufficient;  there  is  no  answer  to  tbe  alle- 
gation as  to  the  testator's  will,  or  to  the  statement  that 
the  Defendant  has  taken  on  herself  the  execution  of  the 
will,  and  has  possessed  the  testator's  assets.  If  that  be 
true,  she  is  executrix  de  son  tort  and  accountable. 
'Wf  executors  elect  to  act,  they  are  liable  to  be  sued  be- 
fore probate,  and  cannot  afterwards  renounce ;"  Blewitt 
V.  Blewitt  (<2). 

The  Vice-Chancellor  of  England  stated  the  doctrine 


(a)  Mitf,  276,  n,  (5th  ed). 
(6)  10  Sim.  475. 


(c)  14  fifuv.  589. 

(d)  YoungCf  543. 


m 


CASES  IN  CHANCERY. 

in  Strickland  v.  Strickland (a\  thus: — "The  bill  further 
alleges,  that  Sir  George  had  possessed  certain  of  the 
effects  of  Sir  William  ;  and,  as  it  so  alleges,  it  throws 
on  Sir  George  the  character  of  executor  of  Sir  William^ 
and  makes  it  imperative  upon  him,  in  order  to  meet 
the  allegation  in  the  bill,  that  he  became  the  personal 
representative  of  Sir  William  Strickland,  not  only  to 
state  that  he  renounced  the  probate  of  Sir  WillianCs 
will,  both  in  the  lifetime  and  also  after  the  death  of 
JEustachiuSf  but  also  to  aver  that  he  never  intermeddled 
with  the  estate  of  Sir  William,  for  that  averment  gets 
rid  of  the  conclusion  of  law  which  must  have  been  drawn 
from  the  statement  in  the  bill  of  revivor,  which  amounts 
to  his  having  taken  upon  himself  the  character  of  exe- 
cutor of  Sir  WiUiam  Strickland,^' 
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The  objection  as  to  want  of  parties  is  not  raised  by 
the  plea. 


The  Mastbb  of  the  Rolls. 

The  plea  meets  the  only  case  made  by  the  bill,  which 
is  this : — [J3t5  Honor  read  the  passage.^  This  means 
in  her  character  of  executrix  she  has  taken  on  herself 
the  execution  of  the  will  and  possessed  assets.  That  is, 
all  depends  on  her  being  executrix,  and  the  bill  prays  a 
revivor  against  her  as  such  executrix.  The  whole  scope 
of  the  prayer  of  the  bill  is  in  case  of  making  a  case 
against  her  as  executrix,  and  not  as  executrix  de  son  tort, 
in  which  it  would  be  a  question  whether  it  would  not  be 
demurrable,  and  whether  it  ought  or  ought  not  to  be 
a  case  merely  against  her.  I  am  of  opinion  that  this 
plea  must  be  allowed.    I  cannot  give  leave  to  amend. 

(a)  12  Sim.  261. 
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STAINTON  r.  The  CARRON  COMPANY.  (No.  3.) 

Motion  by  HpHIS  was  a  motion,  on  the  part  of  the  Defendants, 
^y  PHxeed^  ^  ^^^  ^^  proceedings  in  the  cause  on  terms,  and 

iogs  u  a  suit,    under  the  following  circumstances : — 

upon  certain 

termi,  on  the 

ground  that  In  1851,  Henry  Stainton  died.     He  was  the  London 

tionrwTre  in*"  *^^°^  ^^  ^^^  Carton  Company,  a  Scotch  corporation. 
iMue  in  a  suit  After  his  death,  disputes  arose  between  his  represen- 
them^againtt  tatives  and  the  Company.  In  one  view,  he  was  indebted 
the  Plaintif&  to  the  Company  in  69,617/.,  in  the  other,  he  was  a  cre- 
and  which  the  ditor  to  the  extent  of  4,018/.  At  his  death,  he  held 
Court  had  re-    ghares  in  the  Company  valued  at  about  80,000/.,  on 

fused  to  stay,  r     j  ^  ^ 

refused  with 

costs. 

A.  pro- 
ceeded against 
the  executors 
of  B.  in  Scot" 
land.     In  a 
creditor's  suit 
in  this  Court 
by  the  execu- 


which  the  Company,  under  the  terms  of  their  charter, 
claimed  a  lien. 


In  1852,  the  executors  of  Henry  Stainton  obtained 
in  this  Court  {Maclaren  v.  StaintoiC)  a  decree  for  the 
administration  of  his  estate,  and  in  the  same  year  the 
Company  commenced  proceedings  in  Scotland  against 
ceedings'were  ^^^  executors  to  recover  their  alleged  debt :  whereupon, 
restrained  by     this  Court  (as  it  usually  does,  as  against  the  creditors 

injunction,  but  .      _  .  _  "^  ,         ...  .       •       , 

after  three        m  this  country  of  an  estate  under  administration  by  the 
years'delay,     Court)  granted  an  injunction  to  restrain  the  proceed- 

the  order  was     ,  '^  •'       .  '^ 

reversed  on  ap-  ings  of  the    Company   in   Scotland.    The   Company 

meanwhile  ^    moved  to  dissolve,  when  the  motion  was  refused.    The 

the  executors  Plaintiffs 

had  instituted 

a  suit  here 

against  A»  on        Note. — These  matters  have  been  before  the  Court  on  several  pre- 

the  same  sub-    vious  occasions,  see  16  Beav.  279, 18  Beav.  146,  and  ant^  p.  152. 

iect.     It 
laving  been  held,  that  A,  had  a  right  to  proceed  in  Scothndy  he  moved  to  stay  the 
executors'  proceedings  here,  until  the  question  had  been  decided  in  Scotland,    The 
motion  was  held  irregular,  and  refused  with  costs. 
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Plaintiffs  in  Maclaren  y.  Stainton  enrolled  the  order, 
and  the  Company  appealed  at  once  to  the  House  of 
Lords.  The  appeal  could  not  be  heard  until  July, 
1865y  when  the  order  was  reversed,  and  the  injunction 
dissolved.  The  proceedings  in  Scotland  having  in  the 
meanwhile  dropped,  and  as  they  could  not,  according 
to  the  practice  of  the  Court  of  Sessions,  be  revived,  the 
Company,  in  July,  1855,  instituted  a  second  suit 
against  the  executors  in  the  Court  of  Sessions  in  Scot- 
land for  the  same  purpose,  which  this  Court  refused  to 
restrain  (a). 

The  present  suit  of  Stainton  v.  Hie  Carron  Company 
was  instituted  in  February,  1854,  after  the  allowance  of 
a  demnrrer  in  another  suit(i),  and  its  object  was,  to 
have  the  accounts  taken  and  the  shares  transferred, 

A  motion  was  now  made,  on  behalf  of  the  Company, 
that  all  further  proceedings  in  this  suit  might  be  stayed 
until  the  final  decision  of  the  action  instituted  by  the 
Carron  Company  in  July,  1855,  in  the  Court  of  Ses- 
sions in  Scotland,  the  Carron  Company  undertaking 
duly  to  prosecute  the  action,  and  also,  on  payment  to 
tbem  of  the  amount  for  which  judgment  might  be  ob- 
tained by  them  in  the  action,  or  (in  the  event  of  the 
action  failing)  forthwith  to  allow  the  Plaintiffs  to  trans- 
fer the  testator^s  shares  in  the  Company,  and  pay  to  the 
Plaintiffs  the  dividends  thereon,  and  the  balance  in  the 
said  bill  claimed  as  due  to  his  estate  in  respect  of  **  the 
open  or  private  account." 

An  affidavit  was  filed,  shewing  that  the  suit  in  Scot- 
land  might  be  decided  in  the  present  year ;  that  by  the 
law  of  Scotland  agents  might  be  charged  5Z.  per  cent. 

on 


1856. 

Staintor 

V. 

The 

CARaON 

Company. 


(a)  Ant^  p.  152. 


(&)  18  Bean.  146. 
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on  tbeir  balances ;  that  lapse  of  time  was  do  defence, 
unless  a  delay  of  forty  years  had  occurred,  and  the 
greater  convenience  of  tiying  the  questions  in  Scotland. 

Mr.  JRolt  and  Mr.  CoUon^  in  support  of  the  motion. 
The  Defendants  submit  to  every  thing,  except  that 
which  is  in  contest  in  Scotland,  and  which,  it  has  been 
determined,  the  Scotch  Courts  are  the  proper  ^orwiii  for 
deciding.  There  is  no  question  in  these  proceedings  be- 
yond that  in  Scotland,  except  as  to  the  right  of  the 
Company  to  a  lien  for  their  debt,  if  any  should  be  held 
to  exist. 


Where  an  erroneous  order  has  been  made  here,  which 
has  been  reversed  elsewhere,  it  is  the  duty  of  this  Coart, 
and  its  practice,  **  as  far  as  possible,  to  place  the  De- 
fendants in  the  same  situation  in  which  they  would 
have  stood,  if  the  order  which  the  House  of  Lords  dis- 
approved of  had  never  been  pronounced  (a) ;"  and  this 
Court  is  '^  bound,  so  far  as  possible,  to  reinstate  the 
Defendants  in  the  position  in  which  they  would  have 
been  if  the  injunction  had  never  been  granted  (&).'' 
The  Scotch  Courts  first  assumed  jurisdiction  over  the 
matter  in  question,  the  suit  there  has  priority  over  the 
present,  and  but  for  the  injunction  and  the  delay  in 
hearing  the  appeal,  it  would  long  since  have  been  deter- 
mined. 

Unless,  therefore,  the  Court  makes  the  order  now 
asked,  the  delay  of  the  House  of  Lords  in  hearing  the 
appeal,  and  the  erroneous  order  of  this  Court,  will  give 
to  the  Plaintiffs  that,  which  the  judgment  of  the  House 
of  Lords  has  held  them  not  entitled  to. 


The 


(a)  Anl^,  p.  159. 


(b)  Ibid.  p.  160. 
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The  House  of  Lords  and  the  Court  of  Appeal  thought 
that  Scotland  was  the  proper  forum  for  deciding  the 
questions  in  controversy  between  the  parties,  and  that 
it  could  be  more  properly  tried  in  Scotland  than  here. 
The  corporation,  the  contract  and  the  subject  of  it  are 
Scotch,  the  place  of  payment  is  Scotland,  and  the 
validity  and  interpretation  of  the  contract  must  be  de- 
termined by  the  law  of  Scotland,  and  not  by  that  of 
England;  Story's  Confl. (a);  Rothschild  v.  Currie{]b). 
Again,  if  the  question  be  tried  here,  the  Plaintiffs  will 
avail  themselves  of  the  English  Statute  of  Limitations 
of  six  years,  as  incident  to  the  remedy,  which  depends 
on  the  tribunal  in  which  the  case  is  to  be  tried ;  British 
Linen  Company  v.  JDrummond(c).  Will  this  Court 
allow  a  debtor  to  drag  his  creditor  into  a  foreign  country 
for  the  decision  of  a  question  between  them,  where  a 
foreign  statute  bars  the  creditor's  remedy,  though  it 
would  be  inoperative  before  the  legitimate  tribunal? 
Considerations  of  convenience  also  require  that  the 
matter  should  be  determined  in  Scotland,  where  the 
books  and  accounts  are  kept,  which  cannot  be  removed 
iiithout  the  greatest  inconvenience,  and  where  the  prin- 
cipal witnesses  reside. 

If  there  were  two  suits,  one  here  and  one  in  France, 
respecting  a  matter  of  French  law,  this  Court  would,  at 
the  hearing,  direct  the  rights  of  the  parties  to  be  de- 
cided in  France,  and  retain  the  bill  until  the  right  had 
been  ascertained  there.  So  when  the  relief  depends 
on  a  legal  right:  the  cause  stands  over,  and  is  not 
beard  until  the  legal  right  has  been  ascertained  before 
the  proper  legal  tribunal ;  Rodgers  v.  Nowill{d). 

It  is  not  necessary  to  institute  a  suit  for  the  purpose 
of  obtaining  the  present  order.     It  is  a  question  of 

form, 

(a)  Sect.  270,  304  a,  363.  (c)  10  Bam.  Sf  C.  903. 

(6)  1  a  B.  Rep.  43.  (d)  6  Hare,  325. 
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form,  and  the  Defendant  is  afiking  the  Court  to  regu- 
late its  own  proceedings,  which  it  has  full  jurisdiction 
to  do,  and  which  it  frequently  exercises  upon  an  inter- 
locutory application,  as  in  cases  of  election  and  staying 
a  suit  upon  the  Defendant's  submission.  What  objec- 
tion can  there  be  to  make,  upon  this  motion,  the  same 
order  as  would  be  made  at  the  hearing,  and  save  the 
useless  expense  of  continuing  the  proceedings  in  fliis 
suit  for  no  purpose  ? 


Mr.  R,  Palmer  and  Mr.  Kenyon,  contrd,  were  not 
heard. 

The  Master  of  the  Rolls. 

This  is  an  application  which  is  perfectly  novel  in  its 
nature,  and  appears  to  me  wrong,  not  only  upon  the 
merits,  but  in  point  of  form.  It  is,  in  fact,  an  applica- 
tion to  stay  a  suit,  not  only  on  the  ground  that  the 
Plaintiff  has  not  any  equity  against  the  Defendant, 
which  might,  if  such  had  been  the  case,  have  been  dis- 
posed of  by  demurrer,  but  upon  the  ground  that  the 
Defendant  has  instituted  proceedings  in  another  country 
for  the  same  subject  matter  in  dispute  between  them, 
which  can  be  more  conveniently  or  more  properly  be 
tried  in  that  country.  Mr.  Molt  was  unable  to  refer 
me  to  any  reported  decision,  in  which  this  Court  had 
ever  been  induced  to  adopt  such  a  course  of  proceeding, 
and  I  remember  none. 


This,  in  fact,  is  a  motion  by  the  Defendant  to  «tay 
all  the  proceedings  in  this  cause.  It  is  true,  that  it  is 
coupled  with  an  undertaking  to  do  certain  things  which 
it  is  proposed  shall  be  incorporated  in  an  order  or  de- 
cree. Now,  to  say  that  the  Plaintiff  has  no  right  to 
have  the  assistance  of  this  Court  to  enforce  an  equity 

to 
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to  which  he  is  entitled^  because  proceedings  have  been 
taken  in  another  country,  in  which  the  matter  may  be 
tried,  is  a  proposition  perfectly  new  to  me.  Undoubtedly, 
if  any  such  application  could  be  made,  it  could  only  be 
made  on  a  bill  being  filed  by  the  Defendant  for  that 
purpose,  seeking  relief  on  the  matter. 


1856. 

Stainton 

V. 

The 
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Company. 


It  is  true,  that  a  Defendant  does  frequently  apply  to 
stay  proceedings  in  the  cause,  but  he  does  so  on  grounds 
perfectly  distinct  from  those  upon  which  this  applica- 
tion is  made.  If  a  Plaintiff  is  pursuing  the  Defend- 
ant at  law  and  in  equity  for  the  same  subject  matter, 
the  Defendant  is  entitled  to  put  the  Plaintiff  to  elect 
which  of  the  two  he  will  proceed  upon ;  so  that  the 
Defendant  may  not  be  vexed  by  a  double  proceeding. 
That  is  perfectly  distinct  from  this  case.  A  Defendant 
may  also  come  and  say,  "  I  am  willing  to  give  the 
Plaintiff  all  he  asks ;"  and  thereupon  he  is  entitled  to 
stay  the  proceedings ;  but  it  is  perfectly  new  to  roe  for 
a  Defendant  to  come  and  say,  ''  I  am  willing  to  give 
the  Plaintiff  all  be  asks,  except  the  only  subject  of 
contest  between  us/'  and  to  ask  that  the  proceedings 
may  be  stayed,  on  the  ground  that  there  are  proceed- 
ings in  another  country.  In  point  of  fact,  it  is  the 
same  as  if  the  suit  were  for  that  sole  matter,  because 
that  is  the  sole  matter  which  is  disputed  and  to  be  dis- 
cussed between  them. 


It  suggested  that  this  should  now  be  treated  as 
the  hearing  of  the  cause;  but  it  is  obviously  impos- 
sible for  the  Court  to  determine  the  merits  on  the  ap- 
plication of  a  Defendant,  prior  to  the  cause  being  ripe 
for  hearing  and  the  evidence  taken.  Mr.  Cotton  has 
gone  into  a  long  argument  and  cited  cases,  (which  only 
convinces  me  of  the  impossibility  of  my  making,  con- 
sistently with  justice,  an  order  to  the  effect  which  he 

asks) 
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asks)  to  shew  me  that  I  should  determine  one  matter 
which  is  the  subject  of  dispute  between  the  Plaintiff 
and  Defendant,  and  that  I  ought  to  come  to  the  con- 
clusion,  that  the  decree  of  this  Court  will  ultimately 
determine  that  the  law  of  Scotland^  and  not  that  of 
Englandj  is  to  regulate  the  matter  in  dispute  betweea 
the  parties. 


That  may  be  so.  This  Court  may  have  to  determine 
that  question,  but  I  cannot  determine  it  until  the  mat- 
ter comes  before  me  for  judicial  decision  in  a  regular 
and  proper  course,  at  the  hearing  and  upon  the  proper 
evidence.  I  cannot  determine  this  upon  an  interlocu- 
tory proceeding,  and  still  less  can  I  say,  that  the  Plain- 
tiff shall  not  be  at  liberty  to  make  out  his  case  in  such 
manner  as  he  may  think  fit,  and  to  have  the  decision  of 
this  Court  at  the  hearing  of  the  cause,  whether,  in  the 
opinion  of  this  Court,  the  law  of  Scotland  ought  to 
apply  or  not. 

Mr.  Cotton  then  suggests  this: — that  in  December^ 
1852,  this  Court  miscarried,  by  restraining  the  present 
Defendants  from  proceeding  in  their  action  in  Scotland^ 
that  by  reason  of  the  delay  of  the  House  of  Lords 
in  deciding  the  appeal,  a  considerable  length  of  time 
was  lost,  and  that  this  Court  ought  to  be  very  desirous 
to  repair  the  injustice  which  it  may  thereby  have  created, 
and  put  the  Plaintiffs  in  Scotland  in  the  same  situa- 
tion in  which  they  would  have  been  if  such  erroneous 
order  had  never  been  made.  But  it  is  to  be  observed, 
that  it  was  not,  properly  speaking,  either  the  act  of  the 
Court,  or  the  act  of  the  Plaintiff  in  equity.  No  doubt 
this  Court  is  very  desirous,  where  its  decision  has  been 
reversed,  to  put  the  parties  in  the  same  situation,  as 
far  as  it  possibly  can.  But  why  did  the  present  De- 
fendants choose  to  go  to  the  House  of  Lords?  Their 

answer 
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answer  is,  because  the  Plaintiffs  in  equity  had  enrolled 
the  order  of  this  Court  But  why  did  they  not  stop 
the  enrolment  of  that  order  by  entering  a  Caveat? 
They  would  then,  in  the  course  of  a  month  or  two^  have 
had  the  matter  brought  before  the  Lords  Justices,  and 
a  decision  in  their  favour  would  have  put  them  exactly 
in  the  same  situation,  at  most  with  the  delay  of  two  or 
three  months.  They  thought  fit  to  adopt  the  other 
course ;  and  I  cannot  say,  that  this  Court  is  to  violate 
those  principles  of  equity  and  form,  and  to  hold,  that 
because  the  Defendant  thinks  the  case  will  be  more 
satisfactorily  tried  in  another  tribunal,  in  which  he  has 
instituted  proceedings,  and  which  he  is  at  full  liberty  to 
continue,  this  Court  will  thereupon,  on  an  interlocutory 
application,  determine  in  his  favour  that  which  can  only 
properly  be  determined  at  the  hearing  of  the  cause,  and 
grant  him  an  injunction  and  substantial  relief  when  no 
bill  is  instituted  by  him  praying  any  such  relief. 


1866. 

Stainton 
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It  seems  to  me,  that  the  application  is  replete  with 
defects  of  all  descriptions ;  I  cannot  make  any  order  on 
this  motion,  which  must  be  refused  with  costs. 
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PRICE  V.  LOADEN. 

Feb.  11,  12. 

A  trance  no-  ■  iNDER  the  settlement  made  on  the  marriage  of  her 

a^iti^^  ^^     parents,  in  1793,  the  Plaintiff  was  clearly  entitled 

daimtofhis  ^  ^  gum  of  179/.  Consols.    This  was  standing  in  the 

€Ohu  owe  trwU 

otdettAxoytj  name  of  the  Defendant  Loaden^  the  trustee^  and  he 
d^joiiB  </tfae  admitted  her  right  thereto. 

A  tmstcein 

r^vMASnfn  "^^  Defendant  had  also  in  his  hands,  as  trostee,  a 
the  nme  per-  separate  som  of  1,346/.  8*.,  nndor  the  following  or- 
tified  in  mixing  cumstances: — ^This  som  originally  stood  in  the  joint 
op  the  two       names  of  the  Plaintiff^s  father  and  mother.    Her  father 

tnmtactioni, 

and  reAntng     died  in  1838,  upon  which  her  mother  became  entitled 

foTtoSfiiSr  ^  *•**  ^"^^^  ^y  survivorehip.  The  Plaintiff  and  her 
until  all  quet-    brother,  however,  agreed  to  conceal  the  fact  from  their 

tions  at  to  the  •  .  »  •<•    ■ 

•eoond  have  mother,  to  pay  her  a  sum  of  money  as  if  they  were 
been  settled,     diridends,  and,  afler  her  death,  to  divide  the  fund.    The 

Plaintiff's  brother  died  in  1840,  and  her  mother  then 
discovered  her  rights,  and  claimed  the  fund.  A  deed 
was  executed  by  the  mother  in  1847,  by  which  the  fund 
was  vested  in  the  Plaintiff  and  Defendant  in  trust,  to 
pay  the  dividends  to  the  mother  for  life,  and  after  her 
death,  for  the  Plaintiff  absolutely. 

The  mother  died  in  1853,  when  both  funds  were 
claimed  by  the  Plaintiff.  The  Defendant  raised  some 
question  as  to  the  rights  of  the  Plaintiff's  brother,  but 
they  were  withdrawn  by  his  representatives.  The  Plain- 
tiff agreed  that  the  second  fund  should  be  paid  into 
Court,  but  required  the  Defendant  to  pay  over  the  first 
fund.  This  he  refused  to  do,  unless  the  Plaintiff  entered 
into  a  covenant  to  indemnify  him  against  any  claims  in 

respect 
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After  a  long  correspondence  and  a  futile  negociation, 
this  bill  was  filed,  solely  to  recover  the  first  fund  of 
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Mr.  iZ.  Palmer  and  Mr.  l^erreUf  for  the  Plaintiff, 
asked  that  the  Defendant  might  pay  all  the  costs  of  the 
suit,  to  which  there  was  no  possible  defence;  for  the 
Defendant  was  entitled  to  no  indemnity  as  to  the  second 
fund,  and  could  not  mix  up  two  separate  transactions. 

Mr.  Lloyd  and  Mr.  Smythe^  for  the  Defendant,  argued 
that  the  trustee  was  entitled  to  his  costs,  having  required 
no  more  than  proper  protection,  and  that  he  could  not 
be  compelled  to  part  with  one  fund  unless  upon  a  settle- 
ment of  all  matters  in  which  the  Defendant  acted  as 
trustee  for  the  Plaintiff.  They  also  insisted  that  there 
was  a  special  agreement  to  give  an  indemnity. 

The  Mastbr  of  the  Rolls  reserved  judgment. 


The  Mastbr  of  the  Rolls. 

This  is  a  suit  for  179/.,  and  it  is  very  distressing  to 
see  how  slight  grounds  and  an  idle  discussion  have 
created  a  long  and  expensive  litigation.  The  suit  is 
really  occasioned  by  a  demand  on  the  part  of  the  De- 
fendant, and  a  refusal  on  the  part  of  the  Plaintiff  to 
give  the  Defendant  a  personal  covenant  of  indemnity 
against  the  consequences  of  the  payment  of  the  divi- 
dends on  a  sum  of  1,346/. 


Feb.  12. 


The 
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The  qnestion  I  must  determine  really  is,  whether  the 
Defendant  has  any  right,  either  in  his  character  of  a 
trustee  or  in  respect  of  any  special  contract  between 
the  parties,  to  demand  such  a  covenant  or  not.  Now, 
as  a  trustee,  he  has  no  right  whatever  to  any  such 
thing.  In  the  first  place,  he  was  not  entitled  to  mix 
up  the  two  questions  (if  there  was  a  question  to  mix 
up) ;  and,  in  the  next  place,  he  had  actually  executed 
the  deed,  and  taken  upon  himself  a  trust,  by  which 
the  1,346/.  was  to  be  paid  to  the  Plaintiff  on  the  death 
of  her  mother :  it  is  therefore  very  diflScult  for  him  to 
say  that  he  was  not  bound  to  perform  it,  and  pay  over 
the  money. 

The  next  question  is*  whether  there  was  any  contract 
to  give  him  an  indemnity.  I  think  there  was  not.  I 
am,  therefore,  of  opinion,  that  the  Defendant  has  not 
made  out  any  case  for  such  a  covenant,  and  though  this 
Court,  undoubtedly,  is  very  desirous,  in  dealing  with 
trustees,  to  give  them,  in  all  cases,  every  possible  benefit, 
yet  it  cannot  allow  a  suit  to  be  instituted  for  the  sole 
purpose  of  gratifying  some  unpleasant  feelings  which 
may  have  arisen  in  the  course  of  an  irritating  corre- 
spondence, and  which  will  have  the  effect  of  simply 
cheating  costs,  and  injuring  the  person  who  has  a  right 
to  a  fund.  If  it  were  otherwise,  a  trustee  might  in 
every  such  case  extort  the  most  extravagant  terms  firom 
his  cestui  que  trust,  because  he  might  say, ''  unless  yoa 
accede  to  what  I  require  you  to  do,  I  will  put  you  to 
file  a  bill,  and  then,  as  I  shall  get  my  costs,  you  must 
ultimately  be  the  loser.*' 

It  is  necessary  that  the  Court  should  protect  the 
cestui  que  trust  in  this  matter,  and,  without  saying  any- 
thing more  than  this  : — ^that  the  Defendant  has,  in  my 
opinion,  by  a  great  error  and  want  of  judgment,  re- 
sisted this  suit,  that  he  had  no  right  to  mix  up  the 

two 
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two  questions  together,  and  that  neither  in  his  character        1856. 
of  trustee,  nor  by  reason  of  any  contract,  is  he  entitled 
to  the  indemnity,  I  have  come  to  the  conclusion,  that  the 
decree  must  be  made  in  favour  of  the  Plaintiff,  and  that 
she  is  also  entitled  to  the  costs  of  this  suit. 

Note. — See  Jones  v,  Lewit,  1  Cox,  199;  Willit  v.  Hiacox,  4  MyU 
Sf  Cr.  197 ;  Firmin  ▼.  Fulhaw,  2  De  G.  4  5.  99 ;  Fenfold  ▼.  Bouch, 
4  Harej  271 ;  Hampshire  v.  Bradley,  2  Coll.  34 ;  I%orby  v.  Teats,  1 
You.  4  C.  (C.  C.)  438;  CampbeU  v.  Home,  Ibid.  664. 


BOTT  V.  SMITH, 


Feb.  16. 


TN  June,  1863,  the  Plaintiff,  a  civil  engineer,  brought  A  deed  may 
an  action  against  JSly  Smith,  as  overseer,  for  work  againtt  credi- 
done  for  the  parish.    The  action  was  referred :  and  by  *?"  though 

nill  coDtidera- 

the  award,  made  in  May,  1854,  and  the  Master's  alloca-  tion  is  siyen 
iur,  made  in  June,  1864,  Ely  Smith  was  ordered  to  [u'^afomM 
pay  the  Plaintiff  43/.  Vis.  damages,  and  194Z.  16«.  costs,  to  defeat  the 
making  in  the  whole  238t  is.  S^ex^ted 

vith  that  in- 

*    ** 

On  the  13th  of  June,  1854,  an  order  nisi  for  an  attach-      in  June, 

ment  for  non-payment  was  issued  against  Ely  Smith,  p?^-^*^^^ 

which  was  served  on  him  on  the  8th  of  July,  1854,  but,  covered  a 

by  reason  of  the  Long  Vacation,  the  Plaintiff  was  pre-  ^^^t  £.  5. 

vented  from  obtaining  an  order  absolute.  as  overseer 

of  a  pariah, 
for  238/.,  and 

In  the  meanwhile,  however,  Ely  Smith  conveyed  ^^J^  ^y* , 

'  '        ^  •'        after,  an  order 

away  ftui  issued  for 
an  attachment 
In  September  following,  £.  5.  conveyed  all  his  estate  and  effects  to  his  son,  in  con- 
sideration of  his  lodging,  maintaining  and  clothing  him  for  life,  and  paying  75/.  on 
his  death,  and  indemnifying  him  against  a  mortgage  debt  on  the  property,  and  which 
he  secured  by  bond.  The  full  consideration  was  not  given,  but  the  difference  was  not 
great.  The  Court,  being  of  opinion  that  the  deeds  were  made  with  a  view  of  defeat- 
ing the  PIaintiff''s  execution,  set  aside  the  transaction  as  against  the  creditors. 
Form  of  decree  on  setting  aside  deeds  partially,  viz.,  as  against  creditors  only. 

TOL.  XXI.  L  L 
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1856.  away  to  the  Defendant,  his  son,  the  whole  of  his  pro- 
perty under  the  following  circumstances.  His  property 
consisted  of  freehold  and  copyhold  property,  to  which 
he  was  entitled  in  fee,  the  value  of  which,  in  round 
numbers,  was  about  550/.;  but  it  was  subject  to  a  mort- 
gage for  500/.  He  was  also  entitled  to  some  other 
property  for  life,  and  the  value  of  this  interest,  accord- 
ing to  the  tables,  was  said  by  an  actuary  to  be  407/., 
but,  in  consequence  of  his  precarious  state  of  health,  it 
was  in  reality  worth  very  little.  His  household  goods, 
farming  stock  and  chattels,  were  worth  about  40/. 

In  •Tii/y,  1854,  Ely  Smith  made  a  proposal  to  his  son, 
the  Defendant  Charles  Smithy  for  an  arrangement  between 
them,  which  was  ultimately  acceded  to,  and  was  car- 
ried into  effect  by  deeds  dated  the  21st  September,  1854. 
On  that  day,  JSltf  Smith  conveyed  to  Charles  Smith  all 
the  above  property  to  which  he  was  entitled  absolutely 
and  for  life  respectively,  and  he  assigned  to  him  all  his 
household  furniture,  farming  stock,  and  goods,  chattels 
and  effects,  in  and  about  the  farm.  The  consideration 
expressed  for  this  was  the  natural  love  and  affection 
which  £ly  Smith  had  for  his  sons  Charles  Smith  and 
John  Smith,  and  for  the  purpose  of  obtaining  a  certain 
provision  for  himself  during  his  life,  and  in  consideration 
of  Charles  Smith  indemnifying  Ely  Smith  against  the 
mortgage  debt  of  500/.,  and  also  in  consideration  of 
Charles  Smith's  lodging,  maintaining,  supporting  and 
clothing  him,  Ely  Smith,  during  his  life,  and  on  his 
paying  to  John  Smith  75/.  after  Ely  Smith's  death,  and 
for  divers  other  good  considerations. 

The  Defendant  Charles  Smith,  at  the  same  time,  gave 
his  bond  to  Ely  Smith  to  indemnify  him  against  the 
mortgage  of  500/.,  to  find   him  lodging,  maintenance, 

&c.  (as 
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&c.  (as  agreed),  and  to  pay  75/.  to  his  brother  John  on        1866. 
his  father's  death. 

On  the  6th  of  November,  1854,  the  rule  nisi  was  made 
absolute,  and  JE7y  Smith,  on  the  1 1th,  was  arrested  and 
thrown  into  prison  for  non-payment  of  the  debt  and 
costs.  He  immediately  petitioned  for  relief  under  the 
Insolvent  Act,  and  his  petition  was  heard  in  December, 
when  he  was  remanded  to  prison  for  twelve  months, 
and  the  Plaintiff  was  appointed  his  assignee.  He  died 
in  prison  in  March,  1855. 

The  Plaintiff  instituted  this  suit  to  set  aside  the  con- 
veyance and  surrender  as  fraudulent  against  Ely  Smith's 
creditors. 

The  Defendant  stated,  that  Ely  Smith's  liability  to 
the  Plaintiff  was  only  as  representing  the  parish,  and 
that  he  expected  that  the  parish  would  pay  the  demand, 
and  that  steps  had  been  taken  for  that  purpose,  but 
which  it  did  not  appear  had  been  effectual. 

Mr.  J2.  Palmer  and  Mr.  C.  Browne,  for  the  Plaintiff, 
argued,  that  the  transaction  was  a  mere  fraud  to  defeat 
the  Plaintiff's  remedy  under  his  judgment.  That  the 
deeds  were  really  voluntary,  and  the  consideration  in- 
adequate; and  that  even  if  the  full  consideration  had 
been  given,  still  the  conveyances  might  be  void  if 
executed  with  a  fraudulent  intent  to  defeat  creditors. 
They  cited  13  Eliz.  c.  5;  2  Chittys  Statutes  (a); 
Twyne's  case  (6) ;  Cadogan  v.  Kennett  (c) ;  Stileman  v. 
Ashdown{d);  Mathews  y,  Feaver{e);  Dewey  v.  Bayn- 
tun  (/) ;  French  v.  French  (g). 

Mr, 

(a)    Beavan   ^  Wehby't  ed.  {e)  1  Cox,  278. 

p.  163.  (/)  6  FmU,  257. 

(6)  2  Ktp.  81  b.  (g)  K.-C.  Stuart,  2Ut  June, 

(c)  Cowp.  432.  1855,  and  6  De  G.  Af.  4r  G.  95. 

(d)  2  Atk.  477. 

ll2 
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1866.  Mr.  Lhyd  and  Mr.  O.  L.  Russell,  eontri.   Efy  SmUk 

was  not  morally  indebted  to  the  Plaintiff,  the^parish  weie 
the  debtors,  and  be  was  justified  in  thinking,  that  the 
debt  due  in  his  official  character  would,  as  it  ought, 
have  been  paid  out  of  the  rates.  He  had  no  idea  that 
he  had  any  debt  at  the  date  of  the  conveyances,  which 
were  executed  with  a  bond  fide  intention.  The  case 
comes  within  the  exception  contained  in  the  statute,  the 
deeds  having  been  made  bond  fide,  and  upon  good  con- 
sideration. The  full  value  was  paid;  for  the  life  estate 
was  worthless,  as  the  event  proved,  and  the  calculations 
of  valuers  and  actuaries  are  not  to  be  relied  on ;  Potts 
V.  Curtis  {a);  Boothbys.  Boothby(b). 

The  deeds  were  not  voluntary,  but  for  value ;  Marga- 
reson  v.  8axton(c);  in  effect  they  did  not  deprive  the 
creditors  of  a  shilling,  and  were  not  intended  so  to  do. 
The  Defendant  took  on  himself  a  burthen,  and  not  a 
benefit.  They  cited  Gale  v.  Williamson  (d) ;  Nunn  v. 
Wilsmore  («). 

Mr.  Follett  for  another  Defendant 


The  Master  of  the  Rolls. 

I  am  satisfied  that  this  deed  was  made  with  the  view 
of  defeating  the  Plaintiff's  execution.  No  doubt,  it  was 
a  very  hard  case  on  Mr.  Ely  Smith;  he  was  sued  in 
respect  of  a  demand  with  which  he  had  nothing  to  do, 
except  as  overseer  of  the  parish.  Unfortunately,  he, 
being  in.  the  hands  of  other  persons,  thought  he  never 
should  be  liable  for  this  sum  of  money ;  but  an  order 
being  made  to  refer  the  claim  to  arbitration,  the  result 

of 

(a)  Younge,  543.  (c)  1  F.  4  C.  (Exch.)  525. 

(6)  2HoIl^  TwelU,  214,  and         (cQ  8  me.  4*  WeU.  405. 
1  Mac.  if  G.  604  ;  15  Bean,  212.  (e)  8  Term  Rep.  521. 
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of  which  wa8|  that  an  award  was  made  against  him  in  1856. 
the  month  of  May,  1854,  by  which  the  sum  of  43/.  I2s. 
was  found  to  be  due,  with  194/.  16«.  costs.  It  is  stated 
posittyely,  that  Mr.  JEly  Smith  and  his  solicitor  knew  he 
was  liable  to  pay  the  money,  and  were  aware  of  the 
whole  transaction.  He  made  several  attempts  to  get 
the  parish  to  pay,  but  the  overseers  refused  to  interfere. 

In  that  state  of  the  case,  after  he  is  served  with  a  rule 
nisi  for  the  attachment  against  him,  and  which  could  not 
be  made  absolute  till  Term,  he,  having  fee  simple  pro- 
perty worth  about  500/.,  and  a  life  estate  in  other  pro* 
perty,  executes  a  deed  of  conveyance  in  September^ 
1854,  by  which  he  conveys  the  whole  of  this  property  to 
his  son  upon  the  trusts  stated.  Undoubtedly  I  see  no 
motive  or  reason  for  this  transaction,  except,  that  if  suc- 
cessful, it  would  have  prevented  the  Plaintiff,  the  exe- 
cution creditor,  from  taking  possession  of  the  house  and 
property,  and  from  selling  them.  That  they  were  not 
worth  a  great  deal  is  very  probable ;  but  it  appears  to 
me,  on  the  evidence^  that  the  fee  simple  property  was 
certainly  worth  as  much  as  the  mortgage,  and  probably 
a  little  more.  And  there  was,  besides,  the  life  interest 
in  the  two  remaining  properties.  With  respect  to  the 
value  of  the  whole  property,  there  is  a  variation  of  testi- 
mony ;  one  says  it  is  worth  92/.  a  year,  and  I  think  the 
other  makes  it  75/.  a  year.  It  is  said,  that  his  life 
interest  was  worth  nothing;  it  is  impossible  for  me  to 
come  to  that  conclusion.  I  have  no  doubt  he  was  in  a 
very  infirm  state  of  health,  and  that  the  valuation  made 
by  Mr.  Morgan^  the  actuary,  on  the  assumption  of  his 
being  a  good  or  ordinary  life,  is  not  an  accurate  valua- 
tion. I  have  no  doubt,  also,  that  in  the  state  in  which  he 
then  was,  his  being  put  in  gaol  and  kept  there  materially 
affected  his  health,  and  probably  accelerated  his  death, 
which  took  place  four  months  after  his  imprisonment. 

I  cannot 
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1856.  I  cannot  say,  in  that  state  of  circumstances^  that  a 

full  consideration  was  given  for  this  property,  though, 
from  his  father's  early  death,  the  result  may  be,  that  the 
son  may  have  paid  more  for  this  property  than  he  has 
obtained  for  it  I  observe  also,  that  Mr.  Franklin 
did  not  hesitate  afterwards  to  advance  100/.  on  mort- 
gage on  this  property,  which  was  already  subject  to 
a  prior  mortgage  of  600Z.  All  parties  were  perfectly 
well  aware  of  this  execution  for  upwards  of  200/.  against 
the  Plaintiff,  that  steps  had  been  taken  to  enforce  it 
against  him,  and  that  the  result  would  have  been  to 
have  turned  him  out  of  possession  of  the  property  ;  and 
in  fact,  this  was  the  only  means  by  which  he  could  be 
retained  in  possession  of  it  In  that  state  of  circum* 
stances,  it  seems  to  me  that  the  inference  is  irre- 
sistible, that  this  deed  was  executed  with  the  view  of 
delaying  and  defeating  the  creditor.  I  do  not  use  the 
expression  '^  fraudulent,'*  it  is  not  the  proper  expression 
with  respect  to  this  case.  As  between  the  father  and 
son,  I  have  no  doubt,  that  if  the  parish  had  paid  the 
debt,  this  would  have  been  treated  as  a  perfectly  bind- 
ing transaction  between  them  ;  but,  at  the  same  time,  I 
have  no  doubt,  that  the  moving  consideration  which 
induced  the  father  to  enter  into  this  arrangement,  at 
this  particular  time,  was  the  fact,  that  this  execu- 
tion was  about  to  issue  against  him. 

I  am  not  disposed,  in  that  state  of  circumstances,  to 
send  this  case  for  the  opinion  of  a  jury,  and  to  have  it 
tried  over  again.  It  is  desirable  to  send  a  case  to  a 
jury,  where  there  is  a  matter  of  very  great  doubt  de- 
pending on  the  testimony  of  some  particular  witnesses; 
though  now  that  the  Court  has  itself  the  means  of 
seeing  the  demeanor  of  the  witnesses,  it  is  less  neces- 
sary than  formerly.  But  here  I  draw  my  conclusion 
from  the  dates  and  facts,  which  are  not  susceptible  of 

any 


BOTT 
V. 
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any  alteration  by  the  testimony  or  demeanor  of  the  wit-        1856. 
nessesy  and  they  bring  me  to  the  conclusion  that  this 
deed  was  executed  with  a  view  or  for  the  purpose  of 
defeating  or  delaying  the  execution  of  the  Plaintiff.  Smith. 

It  is  si^idy  that  when  this  transaction  is  set  aside,  the 
Plaintiff  will  get  very  little  by  it.  But  if  I  am  of  opinion, 
that  it  is  void  under  the  statute,  I  am  bound  to  come  to 
that  conclusion.  Even  if  full  consideration  had  been 
given,  that  is  not  sufficient,  because,  as  is  shewn  in  the 
case  in  At}tyn8(a)y  the  consideration  may  be  given  in  such 
a  form  as  to  defeat  the  judgment  creditor;  and  this  is  a 
case  in  which  it  might  defeat  the  judgment  creditor.  If 
the  full  consideration,  given  for  this  conveyance,  was  a 
sum  to  be  paid  to  the  younger  brother  and  the  main- 
tenance of  the  father  during  his  life,  it  is  obvious  that  it 
would  defeat  the  judgment  creditor,  who  would  ob- 
tain nothing  under  it,  though  there  was  a  full  con- 
sideration. 

I  am  of  opinion,  therefore,  that  I  must  declare  this 
deed  to  be  void  ;  that  is  to  say,  under  the  statute.  The 
deeds  will  not  be  cancelled,  but  the  Defendant  must 
concur  in  raising  the  amount  due  to  the  creditors. 

(a)  StUeman  v.  Ashdousn,  2  Atk,  477. 

Abstract  of  Order  :-^ 

Declare,  that  the  Indentures  are  void  as  against  the  Plaintiff  and  all 
other  the  creditors  of  Ely  Smith  ;  and  order  the  Defendants  to  join  in 
and  concur  in  all  necessary  acts,  conveyances,  &c.,  for  the  purpose  of 
raising  the  amount  due  to  the  Plaintiff  and  all  the  other  creditors,  out 
of  the  estates,  and  the  rents ;  direct  an  account  to  be  taken  of  the  rents. 
The  Defendant  to  pay  the  costs. 

Note. — Affirmed  by  the  Lords  Justices,  9  June,  1856. 
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^,  ,„  HILLERSDON  v.  GROVE. 

Tth,  18. 

A  tesutiix,  bj  fTlHE  testatrix,  amongst  other  legacies,  gave  Joseph 

toZV«Id  ^'^'^^  *  '^^y  ^f  *26/.,  CAorto  JJ.  6?nwe  a 

C.  dUtinct  1^  legacy  of  1,276/.,  and  Frederick  E.  Hillertdon  (the 
app^nted  A.  *  Plaintiff)  a  legacy  of  4262.,  all  payable  six  months  after 
and  B.  execn-  her  decease.    She  appointed  Joseph  Orove  and  Charles 

ton,  and  gave     -_  ^  \,.  ..i      Vn       i 

'<  to  her  exe-  -u.  ufotM  executors  of  her  will.    She  then  proceeded  to 

R^^h^'r^^  express  herself  as  follows :— "  And  as  to  all  the  residue 

duaiy  estate,  of  my  property,  &c.,  I  devise  and  bequeath  the  same  to 

•he  appointed  ^V  executors,  my  brother  Joseph  Grove  and  my  nephew 

C.  executor  Charles  H.  Grove:* 

and  trmtee  of 
her  willy  **  ai 

if  hi.  name  By  a  codicil,  she  declared,  « that  Frederick  E.  HU- 

had  been  in-  •'  '  ' 

sertod  therein  Ursdon  should  be  also  executor  and  trustee,  jointly  with 
«d  ^»V  •^"'PA  Grave  and  Ch^le,  H.  Grave,  and  that  her  «id 
and  a  legacy  will  should  take  effect  in  the  same  manner,  as  if  the  name 
'<  in  addition  to  ^^  Frederick  Edtoard  HiUersdon  had  originally  been 
the  benefit  he    inserted  therein  as  a  third  trustee  and  executor.    And 

denved  under 

her  will/'  and   she  requested  Frederick  Edward  HiUersdon  to  accept  a 

that  W  mitt  '«g*cy  of  ^'-  »»  80°^«  »l'g*^*  acknowledgment  for -the 
estate  ihould     trouble  he  would  have  in  the  execution  of  the  trust 

and  C.  and  '  ^^®  ^^^^  '^Y  ^P^^  ^^^f  ^^^^  legacy  to  be  independent 
«;"fi/"«d  her  of  and  in  addition  to  the  bene6t  he  derived  under  her 
respects.    C.    ^'"^  f  ^^^  ^^^  declared,  that  her  trust  estate  and  pro- 

^idrfthT  P®'*^  ^'^^'^^^  ^^"^  *^  Frederick  E.  HiUersdon,  jointly 
residue,  but  with  Joseph  Chrove  and  Charles  Houblon  Grove.  And 
SL  U  wL  di-   ®^®  confirmed  her  will  in  all  other  respects. 

visible  between 

The  three  executors  having  proved  the  will  and 
codicil,  the  Plaintiff,  HiUersdon,  now  claimed,  as  exe- 
cutor and  under  the  terms  of  the  codicil,  to  be  entitled 
to  one*third  of  the  residue^ 

Mr. 
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Mr*  R.  Pidmer  and  Mr.  Waller  for  the  Plaintiff.  1856. 

Mr.  TolUr  and  Mr.  OruHe  for  the  Defendants.  Huxmidoh 

Groys. 

The  Mastbb  of  the  Rolls  held  that  the  residue  was 
to  be  divided  amongst  the  Defendants  to  the  exclusion 
of  the  Plaintiff. 


BROCAS  V.  LLOYD. 

Feb.  19, 26. 

1%TR.  HORSEY  moved  for  the  appointment  of  a  DiBincIination 
special  Examiner,  to  examine  witnesses  at  Clifton  ^©^1*01  apeciS 
and  Hereford,  on  the  ground  that  they  could  not  con-  Examinen,  on 
veniently  come  to  town,  and  that  an  appointment  from  g^^^^  expense 
the  Examiners  of  the  Court  could  not  be  obtained  (a).     >^  entaili  on 

the  luitor. 
The  Matier  of 

Mr.  R.  Palmer  and  Mr.  Eddie  submitted  to  any  t/uJUlU'inii 

^   not  appoint 
order.  one  except  in 

cases  of  abso- 
lute necesaitjr. 

The  Master  of  the  Rolls. 

The  expenses  of  a  special  examiner  are  so  seriousi 
and  the  parties  are  so  little  aware  of  it,  that  I  am  deter- 
mined not  to  grant  a  special  Examiner  except  in  cases 
of  absolute  necessity.  I  must  interfere  for  the  pro- 
tection of  the  suitors,  who  are  not  aware  of  the  enormous 
expenses  which  the  proceeding  entails  on  them.  Let 
the  costs  be  costs  in  the  cause. 


Mr.  Horsey  renewed  his  application.     He  relied  on      ^<e6. 26. 
Reed  v.  Prest  (i),  in  which  the  Vice-Chancellor  Wood 
held,  "  that  the  former  practice  was  not  altered  in  the 

case 

(a)  See  15  4-  16  Vict,  c  86,  ss.  31, 35.       (6)  Kay,  App.  xiv. 
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case  of  witnesses  who  resided  more  than  twenty  miles 
from  London/'  He  argued  that  the  Court  would  not 
compel  a  witness  living  so  far  away  to  come  to  London, 
but  must  send  a  commissioner. 

The  Master  of  the  Rolls. 

I  am  not  of  that  opinion.  This  is  getting  back  to  the 
old  practice  of  commissions,  and  if  the  system  is  to 
continue  special  Examiners  must  be  appointed  in  the 
country.  I  object  to  the  appointment  of  special  Exa- 
miners, both  because  the  evidence  is  generally  not  so 
well  taken,  and  because  the  expenses  are  quite  alarming. 
Clients  know  nothing  of  the  matter  until  they  get  their 
bill.  I  will  make  inquiry  of  the  Examiners  as  to  the 
state  of  business  in  th^ir  offices. 

No  order  was  made  (a). 


Fe5. 19. 

Upon  a  tax- 
ation under 
the  statute,  aa- 
•ignees  of  a 
bankrupt  soli- 
citor are  per- 
sonally liable 
for  the  costs  of 
taxation  of  a 
bill  of  costs 
delivered  by 
them,  where 
more  than 
one^sixth  ia 
taken  off. 


RE  PEERS. 

A  SOLICITOR  having  become  bankrupt,  an  order 
"^^  was  made,  on  the  application  of  the  client,  that 
the  assignees  should  deliver  his  bill  of  costs,  and  that 
it  should  be  referred  for  taxation,  and  if  less  than  a 
sixth  should  be  taken  off,  the  Master  was  to  tax  the 
client's  costs,  and  conversely.  The  Master  was  to  certify 
the  amount  due  from  the  client  to  the  estate  of  the 
bankrupt,  or  from  the  estate  of  the  bankrupt  to  the 
client,  as  the  case  might  be,  having  regard  to  the  costs 
of  the  reference,  &c.  The  amount  due  from  the  client 
was  ordered  to  be  paid,  but  nothing  was  said  as  to  pay- 
ment of  what  might  be  found  due  to  the  client. 


More 


(a)  Seepoti. 
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More  than  one-sixth  was  taken  off  the  bill,  and,  on  1856. 

taking  the  cash  account,  966Z.  were,  on  the  whole,  found  ^^^^^^^ 

due  from  the  solicitor  to  his  client.    The  costs  of  the  Peers. 
reference  were  taxed  at  27/.  18s.  6d. 


Mr.  R.  Palmer  and  Mr.  Bernard  moved,  that  the 
bankrupt  and  his  assignees  might  pay  the  costs  of  the 
taxation.  They  contended  that  the  assignees  were, 
under  the  statute,  personally  liable  for  these  costs.  The 
6  &  7  Vict.  c.  73,  s.  37  (they  said),  authorizes  the  Court, 
upon  the'  application  of  the  party  chargeable,  ''  to  refer 
such  bill,  and  the  demand  of  such  attorney  or  solicitor, 
administrator  or  assignee!^  for  taxation ;  '^  and  if  such 
bill,  when  taxed,  be  less  by  a  sixth  part  than  the  bill 
delivered,  sent,  or  left,  then  such  attorney  or  solicitor, 
or  executor,  administrator  or  assignee  of  such  attorney 
or  solicitor  shall  pay  such  costs." 

Mn  Lloyd  and  Mr.  Amphlett,  contti. 

The  Master  of  the  Rolls  was  disposed  to  think  that 
the  original  order  was  defective  in  not  ordering  payment 
of  the  costs  in  question  by  the  assignees.  He  ultimately 
ordered  the  assignees  to  pay  the  costs  of  the  taxation, 
and  gave  liberty  to  the  client  to  go  in  under  the  bank-^ 
ruptcy,  and  prove  for  the  amount  found  due. 


Note. — The  general  form  of  order  in  the  Secretary's  office  has  been 
since  altered,  and  now,  in  case  the  Master  shall  certify  that  any  amount 
is  due  from  the  bankrupt's  estate,  and  the  bill,  when  taxed,  shall  be 
less,  by  a  sixth  part,  than  the  bill  as  delivered,  *'  It  is  ordered,  that 
the  assignees  do  pay  to  the  Petitioner  the  amount  which  the  Master 
•hall  certify  to  be  due  for  the  costs  of  the  reference." 
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Rft.  27, 29.  KAY  r.  SMITH. 

An  infant,  on  XN  March,  1852,  the  Plaintiff,  Mr.  Kay,  who  was 

may  ratify  le-  but  nineteea  years  of  age,  and  entitled,  under  his 

b*'w**?^*"  fether's  will,  to  a  life  interest  in  property  producing 

hdminority,  nearly  10,000/,  a  year,  became  acquainted  with  Mn 

teg^a'II'y  filrth^  Johnston^  who  was  considerably  older.    They  resided 

oonsideration,  together,  and  had  joint  establishments  in  Parit,  London 

on  the  occar  ^^^  ^^  Feltham,  and  seemed  to  have  lived  together  in  a 

don,  have  full  course  of  reckless  extravagance.    To  meet  the  expenses, 

knowledge  and  , 

complete  infor-  the  Plaintiff,  during  his  minority,  accepted  bills  to  a 
Inff^the^j^h"  ^^^  considerable  amount,  and  handed  them  over  to 
action.  Johnston,  who  raised  money  on  them,  through  his  in- 

had,  duri^ '  timate  friends  Mr.  Adams  and  Mr.  Oeorge  Smith,  on 
his  minority,  the  assurance  of  Johnston,  that  Kay,  when  he  came  of 
to  a  considera-  ^S^9  would  not  contest  their  validity,  and  would  give 
ble  amount,      go^j  security  for  the  amount 

which  he  ®  ^ 

handed  to  A^ 

money^^  Prior  to  the  Plaintirs  attaining  twenty-one  (which 

them  from  B.  occurred  on  the  11th  of  April,  1854),  Johnston,  Adams 
whose  hands  ^^^  Smith  appeared* to  have  been  under  some  anxiety 
thebilUhad  ^g  to  obtaining  payment,  and  made  arrangements  for 
Sly- on"""  their  security.  Johnston  represented  to  the  Plaintiff 
ShrPlfintiff^'  that  bills  to  the  amount  of  60,000/.  were  in  circulation, 
in  the  belief,  in  the  hands  of  several  persons,  and  that  it  would  be 
bJ^Smlw^'  greatly  to  the  interest  of  the  Plaintiff,  that  they  should 
presentation!     be  all  got  in  and  taken  up  by  one  or  two  persons. 

of.!.,  B.  and  ^  ^    ^  ^ 

C,  that  the 

ciJIruildoV"         '^^^  Plaintiff,  at  the  instigation  of  Johnston,  applied 

and  that  they  to 

had  bought 

them  up  for  the  purpose,  gave  to  B.  and  C.  securities  for  the  amount  of  the  bills  in 
their  hands.  The  securities  were  set  aside  unconditionally,  on  the  ground  of  the  mis- 
representation and  the  want  of  due  information. 
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to  Adams  to  get  up  the  bills,  which  he  consented  to  do,       1866. 
and  on  the  following  day  (the  1st  of  April,  1864),  the 
Plaintiff  wrote  to  Adatns  as  follows: — 

'*  Mr.  Johnston  will  send  you  by  this  post  a  list  of 
the  bills  which  you  were  kind  enough  to  say  yesterday 
you  would  take  up,  and  which,  I  trust,  you  will  be  able 
to  do  with  as  little  delay  as  possible,  so  as  to  prevent 
their  being  presented  for  payment  at  my  bankers. 
Though  I  am  still  under  age,  Mr.  Johnston's  name  is 
to  all  the  bills  as  drawn,  and  therefore  it  is  not  as  if 
you  were  doing  it  solely  for  a  minor,  besides,  as  I  will 
be  of  age  in  a  few  days,  I  can  then,  on  your  giving  up 
the  bills,  give  you  any  security  you  may  desire  to  hold, 
until  such  tame  as  my  affairs  are  settled,  and  I  can  pay 
it  off. 

''The  whole  of  the  bills  amount  to  63,800/.,  32,000/. 
were  discounted  by  a  Mr.  Arnold,  and  they  are  now,  I 
believe,  in  the  hands  of  some  of  his  clients,  as  well  as 
one  for  6,600/.  The  rest  have  all  been  discounted  by 
Mr.  Thomas  Cox,  of  Ware,  and  I  believe  are  now  in 
his  hands,  but  Mr.  Johnston  will,  perhaps,  be  able  to 
give  you  more  particular  information  than  I  can." 

On  the  4th  of  April,  1864,  Johnston  wrote  to  Adams 
as  follows : — '^  I  enclose  the  drafts  of  the  two  letters  as 
agreed,  and  which  it  would  be  well  to  write  at  once  and 
post.  You  will,  I  think,  approve  highly  of  both  of 
them,  you  may  expect  to  hear  from  us,  in  reply  to  our 
letters,  almost  by  return  of  post." 

One  of  these  letters  was  to  be  sent  by  Adams  from 
Ware  to  Kay,  and  was  in  these  terms : — ''  I  am  happy  to 
inform  you,  that,  acting  upon  the  instructions  contained 
in  your  letters  of  the  Ist  April,  I  have  succeeded  in  taking 
up  all  your  bills  discounted  by  Mr.  Cox  of  this  town. 

Those 
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1856.  Those  discounted  by  Mr.  Arnold  my  clerk  tells  me  he 
has  had  more  difficulty  with,  inasmuch  as  they  were  in 
the  hands  of  different  individuals,  and  he  had  much 
difficulty;  notwithstanding  the  information  received  from 
Mr.  Johnston^  in  tracing  them.  He  has  succeeded, 
however,  in  taking  up  most,  and  expects  to  take  up  the 
remainder  in  the  course  of  to-day  or  to-morrow.  Any 
day  that  may  be  agreeable  to  yourself  and  Mr.  Johnston^ 
I  will  be  happy  to  meet  you  to  hand  over  the  bills  and 
obtain  your  execution  to  a  security  in  my  favour.*'  This 
letter  went  on  to  state,  that  the  amount  being  large, 
and  the  money  market  depressed,  he  {Adams)  wished 
^'to  obtain  a  friend"  to  join  him  in  making  the  advance* 

The  second  draft  letter  was  to  be  sent  by  Adams  to 
Johnston  J  and  was  in  these  terms : — ''  My  dear  Johnston. 
In  a  letter  I  have  just  written  to  your  friend  Mr.  Kay^  I 
have  told  him  of  our  having  taken  up  a  considerable 
portion  of  his  bills,  and  the  probability  of  my  clerk's 
being  enabled  to  get  up  the  others  in  a  day  or  so.  I 
shall  be  glad  to  hear  from  him  and  you,  naming  an 
early  day  when  I  can  attend  you  to  hand  them  over 
and  obtain  your  joint  execution  to  a  security  which  I 
am  having  prepared." 

**  I  propose,  if  it  suits  your  views  and  his,  to  get  my 
friend  Mr.  George  Smith  to  advance  a  portion  of  the 
funds  required,  and  should  your  friend  not  have  made 
arrangements  for  a  lawyer  to  act  for  him  on  his  behalf, 
I  should  have  much  pleasure  in  suggesting  him  to 
manage  his  affairs.  As  he  has  been  personally  ac- 
quainted with  you  for  some  years,  you  have  had  ample 
time  to  judge  of  his  integrity  and  ability,  and  will,  I 
know,  join  me  in  wishing  your  friend  to  possess  himself 
of  such  a  man  as  Mr.  George  Smith  as  his  confidential 

adviser." 

The 


Kat 

V. 
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The  Btatements  in  these  draft  letters  were  charac-        1866. 
terized  by  the  Court  as  being  ^'  a  tissue  of  falsehoods ;" 
the  fact  being,  that  the  bills  were  in  the  hands  of  Adams, 
otJoknttony  or  his  agent  {ArnolcC),  and  of  Smitht  and       Smith. 
were  not,  as  represented,  in  circulation. 

Adams  hesitated  sending  copies  of  these  two  letters 
as  directed  by  Johnston,  but  a  subsequent  letter  was 
written  by  him  to  the  Plaintiff  on  the  7th  of  April, 
1864,  which  was  as  follows : — "  My  dear  Sir.  I  am 
glad  to  say  I  have  succeeded  in  taking  up  most  all  the 
bills,  and  have  no  doubt  I  shall  be  able  to  get  them  all 
in  by  to-morrow,  having  ascertained  where  they  are. 
Some  of  them  not  being  quite  due,  has  been  so  far  in  my 
favour,  in  arranging  the  payment  of  them." 

Smith  was  at  this  time  a  stranger  to  the  Plaintiff,  but 
he  was  party  to  this  misrepresentation.     He  had  previ- 
ously acted  as  the  solicitor  of  Johnston,  and  been  engaged 
with  him  in  these  matters,  and  before  this  arrangement 
with  Adams  for  getting  up  the  bills,  he  had  been  pre- 
paring deeds  for  the  PlaintiiF's  execution,  for  his  own 
and  Adams*  security.     That  he,  Smith,  was  privy  to  the 
suggestion  made  by  Johnston  to  Adams,  to  write  the  two 
letters  of  which  he  sent  copies,  was  shewn  by  a  letter  of 
Smith  to  Adams,  dated  the  6th  of  April,  1864,  as  fol- 
lows : — Once  more  let  me  impress  on  you  the  impor- 
tance of  writing  the  letters  to  Mr.  Johnston,  and  have 
them  posted  early  to-morrow  morning,  and  such  letters 
should  not  vary  from  those  suggested  by  Mr.  Johnston, 
or  depend   upon   it  you   will  jeopardize   both  of  us. 
The  bills  held  by  Mr.  Johnston  will  be  handed  over  to 
you,  which  will  be  included  in  your  bond  and  assign- 
ment of  six  policies  for  6,000/.     You  have  handed  me 
two  policies,  Johnston  one,  the  Pelican  policy  I  shall 
receive  to-morrow,  you  must  therefore  have  two  policies. 

However, 
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1856.  However,  let  me  have  the  particulars  of  what  yon  can 
find,  as  also  your  bills,  dates,  when  payable,  and  amounts, 
without  which  I  cannot  complete  the  bond  to  be  exe- 
cuted to  you  by  Mr.  Johnston  and  his  friend.  Your 
hand  will  receive  the  amount  of  your  own  bills,  and 
Johnston* t,  out  of  which  Johnston  will  give  you  authority 
to  pay  6,0002.  to  the  English  and  Scottish  Law.  Let 
me  have  the  particulars  I  require /^er  very  return." 

A  meeting  was  held  on  the  12th  of  AprU,  1864,  at 
which  Johnston,  Adams,  Smith  and  the  Plaintiff  were 
present,  and  the  Plaintiff  executed  a  bond  to  Smith  for 
securing  12,694/.,  and  securities  to  Adams  for  41,266/., 
which  had  been  prepared  by  Smith. 

The  Plaintiff  alleged,  that  he  had  executed  the  secu- 
rities in  the  belief  of  the  representation  that  Adams  had 
taken  up  and  got  in  the  bills,  and  had  afterwards  handed 
some  of  them  to  Smith.  He  stated,  by  his  bill,  that  he 
was  willing  to  pay  the  amount  (if  anything)  which  the 
Defendant  paid  for  taking  up  or  getting  in  the  bills  to 
third  persons,  or  to  Adams,  under  the  circumstances 
aforesaid,  although  they  were  accepted  by  the  Plaintiff 
during  his  infancy.  The  Plaintiff  also  submitted,  that 
the  Defendant  was  entitled  only  to  require  from  the 
Plaintiff  payment  of  the  sum  actually  paid  by  him  to 
third  persons,  or  to  Adams,  for  taking  up  or  getting  in 
the  bills  together,  and  that  such  securities  should  stand 
as  a  security  only  for  the  sum  so  actually  paid  by  the 
Defendant. 

The  bill  prayed  a  declaration  that  the  bond  ought  to 
stand  as  a  security  for  such  principal  sum  only  (if  any) 
as  the  Defendant  actually  paid  either  to  Adams  or  to 
third  persons  for  taking  up  or  getting  in  the  several 

bills 
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bills  of  exchange,  and  for  an  account  on  that  footing,        1856. 

and  for  an  injunction  against  proceedings  at  law.  v-^s-^^ 

Kat 

V. 

Mr.  R.  Palmer  and  Mr.  Dickinson,  for  the  Plaintiff,  Smith. 
asked  the  Court  to  set  aside  the  security  simpliciter, 
without  imposing  any  terms.  The  Plaintiff,  they  said, 
was  ready  to  abide  by  his  letter,  and  pay  all  those  bills 
which  had  been  got  in  under  it,  but  the  bills  in  Smithes 
possession  had  been  obtained  by  him,  not  under  that 
letter,  but  by  a  previous  dealing  with  his  friend  Johnston, 
and  on  his  sole  security,  and  not  on  that  of  the  Plaintiff, 
whom  Smith  first  saw  on  the  day  he  came  of  age.  They 
said  that  the  object  of  Smith  was  to  make  Kay  pay 
Johnston's  debti  They  argued  that  there  had  been 
both  misrepresentation  and  concealment  as  to  the  real 
facts  of  the  case,  and  that  Smith  had  been  a  party  to  the 
plot  to  induce  the  Plaintiff  to  give  security  for  bills 
represented  to  be  in  circulation  and  in  the  hands  of 
strangers.  They  argued,  that  either  Smith  acted  as  the 
Plaintiff's  solicitor,  and  stood  in  a  fiduciary  relation 
towards  him,  and  that,  if  not,  then  that  the  Plaintiff  had 
no  professional  assistance  on  the  occasion. 

The  Solicitor- General  (Sir  R.  Bethelt)  and  Mr.  Speed 
for  the  Defendant,  did  not  dispute  that  the  securities 
must  be  partially  set  aside,  but  they  insisted  that  they 
should  stand  as  a  security  for  what  was  justly  due  to 
Smithy  and  for  the  amount  of  all  the  bills  which  Smith 
had  bona  fide  discounted.  They  relied  on  the  trans- 
action of  the  12th  of  April,  1854,  as  evidence  of  an  ac- 
knowledgment of  the  Plaintiff  of  his  liability  in  respect 
of  the  bills  accepted  during  his  infancy.  They  argued 
that  the  mere  ratilScation  in  writing,  by  an  infant,  on 
attaining  twenty-one,  of  bills  accepted  by  him  during 
his  infancy,  was  su65cient  to  render  them  valid.  That 
the  Plaintiff  was  bound  by  his  offers  to  pay,  and  was 

VOL.  XXI.  M  M  bound 
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1856.  bound  by  the  statement  made  by  him  on  oath  upon  his 
cross-examination  in  this  cause,  that  '^he  had  always 
been  willing  and  was  willing  to  pay  any  claims  which 

Smith.  might  be  proved  against  him — any  sum  of  money  which 
had  been  forwarded  to  him  or  paid  on  his  account." 
They  urged  also,  that  if  every  fact  as  regarded  Smith 
had  been  stated  to  the  Plaintiff  at  the  time,  he  would 
equally  have  given  him  the  security,  and  that  the  rela- 
tion of  solicitor  and  client  did  not  subsist  between  the 
Plaintiff  and  the  Defendant  when  the  securities  were 
given;  Small  v,  Currie(a). 

The  Master  of  the  Rolls  said,  that  before  hearing 
a  reply  he  would  look  over  the  papers. 


Feb.  29.  The  Master  of  the  Rolls. 

This  suit  is  instituted  for  the  purpose  of  setting  aside 
a  bond,  given  by  the  Plaintiff  the  day  after  he  had 
attained  his  age  of  twenty-one  years,  for  the  sum  of 
12,000/.,  and  an  assignment  of  certain  securities.  The 
Plaintiff  contends,  that  he  is  entitled  to  have  those 
simply  set  aside  without  any  condition.  The  Defendant 
submits  to  have  these  securities  set  aside ;  he  does  not 
insist  on  their  standing  as  securities  for  the  whole 
amount,  or  for  interest  at  7^  per  cent. ;  but  he  con- 
tends that  he  is  entitled  to  have  them  sustained  as  a 
security  for  the  sums  of  money  bona  fide  advanced  by 
him  to  JohnstoTiy  on  certain  bills  given  by  him  and  ac- 
cepted by  the  Plaintiff  during  his  infancy.  The  way  in 
which  he  puts  his  case  is  this  :  he  says,  that  during  the 
infancy  of  the  Plaintiff  Mr.  Kay  accepted  bills  for 
Mr.  Johnston;  that  Mr.  Kay  asked  ^\r.  Johnston  to 
get  money  for  him  on  those  bills,  and  assured  him,  that 

when 

(a)  2  Drewfy,  102. 
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when  he  came  of  age,  he  would  never  question  or  con-  1856. 
test  the  propriety  of  their  payment,  and  would  give 
good  security  for  their  payment ;  and  that,  accordingly, 
Johnston  obtained  money  on  those  bills,  upon  that  Smith. 
assurance.  That  the  Plaintiff,  when  he  was  about 
coming  of  age,  was  very  desirous  that  the  bills  should 
all  be  got  together  and  returned,  and  to  pay  the  full 
amount  or  give  security  for  them,  is  I  think  shewn :  and 
in  that  state  of  circumstances,  if  the  Defendant  Smith 
had  said  simply  to  Mr.  Kay^  at  the  time  when  this 
transaction  took  place,  '^  it  is  true,  I  am  not  the  holder 
by  indorsement  of  these  bills,  but  I  am  the  bona  Jide 
discounter  of  these  bills,  and  I  gave  money  for  them  to 
Johnston,  upon  his  assurance  that  you  would  pay  for 
them  when  you  come  of  age,"  I  think  it  is  highly  pro- 
bable that  Mr.  Kay  would  not  have  hesitated,  but  have 
said,  *'  Well,  in  that  state  of  circumstances,  you  are  en- 
titled to  these  bills,  and  I  will  give  you  a  security  for 
that  amount/' 

It  is  contended  by  the  Defendant,  that  although  this 
was  not  exactly  what  took  place  at  the  time,  it  was,  in 
point  of  fact,  very  much  the  same  thing,  as  far  as  the 
Plaintiff  is  concerned;  for  in  the  case  supposed,  he  would 
have  intended  to  pay  for  the  whole  of  these  bills,  and 
that  now  he  would  only  have  to  pay  for  them  the  money 
which  was  bond  Jide  advanced  upon  them.  It  is  un- 
doubtedly true,  also,  that  when  an  infant  comes  of  age, 
and,  knowing  what  he  is  about,  consents  to  be  bound 
by  any  securities  given  by  him  during  his  infancy,  a 
legal  and  a  binding  obligation  is  created  on  him,  both 
at  law  and  in  equity,  to  pay  those  securities;  and,  that 
it  does  not  require  any  fresh  consideration  to  make  the 
bills  or  other  securities,  which  he  has  given  during  his 
infancy,  valid,  if  he  ratifies  them  after  he  attains  twenty- 
one,  with  full  knowledge  and  complete  information  re- 

M  M  2  specting 


630  CASES  IN  CHANCERY. 

1856.  specting  the  transaction.  All  this,  as  far  as  it  goes,  is 
in  favour  of  the  Defendant  Smith;  but  to  render  the 
transaction  valid,  it  is  essential  that  the  infant,  attain- 
ing twenty-one,  should  be  fully  informed  of  every  thing 
relating  to  the  matter;  that  he  should  not  be  kept  in 
the  dark  with  respect  to  any  part  of  the  transaction ; 
that  he  should  be  fully  informed  of  what  he  is  about ; 
and  that  he  should  do  everything  that  he  intends  with 
his  eyes  open,  and  with  a  perfect  knowledge  of  the 
whole  transaction. 

Now  what  was  the  nature  of  the  transaction  ?  It 
really  was  this — In  the  first  place,  Mr.  Adams,  Mr. 
Smith  and  Mr.  Johnston  were  all  three  intimate  friends. 
They  are  constantly  writing  respecting  the  Plaintiff  JSCay, 
and,  during  the  last  years  of  his  infancy,  they  had  sup- 
plied Johnston  with  very  large  sums  of  money,  and  some 
of  it  to  Kay  himself,  for  the  purpose  of  enabling  him  to 
carry  on  a  system  of  the  most  extravagant  expenditure 
that  can  well  be  conceived  for  any  young  man  of  his 
age,  and  with  his  prospects  and  expectations*  They 
expected,  and  Johnston  firmly  believed  and  assured 
them,  that  when  the  Plaintiff  came  of  age  he,  by  means 
of  his  influence  over  him,  would  get  him  (o  make  him- 
self liable  for  all  the  monies  so  advanced.  In  order  to 
effect  this  end,  it  appears  from  the  correspondence,  that 
Johnston  thought  this  a  matter  of  considerable  delicacy 
and  great  nicety.  He  considers  there  was  considerable 
risk  in  the  transaction — risk  no  doubt  of  Mr.  Kay  get- 
ting away,  and,  for  the  purpose  of  accomplishing  this 
end,  he  considered  this  expedient  to  be  essential : — that 
it  should  be  believed  by  Mr.  Kay  that  these  bills  had 
been  duly  discounted  by  various  persons,  and  were  in 
the  hands  of  various  holders  running  about  the  money 
market;  and  that  then,  by  the  employment  of  some 
gentleman,  such  as  Mr.  Adams,  and  by  means  of  funds 

which 
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which  he  had  at  his  disposal,  he  could  go  to  the  various  jggg 
holders  of  these  bills  and  buy  them  all  up,  and,  being 
so  bought  up,  the  Plaintiff  undertook  to  secure  him  the 
money  which  had  been  expended  for  the  purpose  of 
returning  all  the  bills.  The  facts  were,  that  the  larger 
portion  of  the  bills  were  in  the  hands  of  Arnold,  who 
was  nothing  more  himself  than  a  mere  agent  of  Mr. 
Johnston,  and  had  never  been  in  the  money  market  at 
all.  With  respect  to  Mr.  Smith,  it  appears,  that  the 
bills  discounted  by  him  had  been  retained  by  him,  and 
had  never  been  in  the  money  market  at  all.  That  this 
was  the  real  transaction  between  them,  and  that  they 
considered  it  necessary  to  keep  these  matters  perfectly 
secret  from  Mr.  Kay  appears  evident  from  the  letters* 
[His  Honor  read  the  letter  of  the  4th  of  April,  "  I 
enclose,"  ^c.  see  ante,  p.  523.]  Johnston  is  there  saying, 
it  is  very  essential,  in  order  to  keep  up  this  delu- 
sion with  respect  to  the  Plaintiff  towards  ''us,"  that 
you  should  write  such  letters  as  may  retain  him  in  that 
delusion,  for  that  is  how  I  interpret  the  meaning  of  it : 
you  cannot  understand  the  effect  upon  his  mind  so  well 
as  we  can,  and,  therefore,  we  suggest  to  you  the  species 
of  letter  which  it  is  proper  and  desirable  you  should 
write,  that  is  to  Mr.  Johnston,  It  is  true,  that  in  this 
letter  the  expression  ''us"  is  ambiguous;  but  from  a 
letter  which  1  am  about  to  mention  I  have  no  doubt  it 
must  mean  Mr.  Johnston  and  Mr.  Smith.  I  cannot 
help  saying,  that  the  letter  has  been  correctly  described 
by  Mr.  i2.  Palmer,  when  he  said, "  it  contained  a  tissue 
of  falsehoods."  [His  Honor  here  commented  on  the 
several  paragraphs  of  the  letter,  and  shewed  their  un* 
truth.']  The  passage  in  this  letter  as  to  the  friend  who 
was  to  join  him  in  making  the  advance  was  obscure ; 
but  it  was  intended  to  make  that  a  little  more  clear,  by 
a  letter  to  be  written  at  the  same  time  by  Mr.  Adams  to 
Mr.  Johnston,\n  which  he  introduces  Mr.  Smith's  name 

expressly. 
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1866.  expressly.  He  says,  "  My  denr  Johnston*^ ^[His Honor 
read  the  letter,  see  ante,  p.  524.]  The  evidence  con- 
vinces me,  that  that  letter  was  written  by  the  desire 
and  with  the  privity  of  Mr.  Smith;  and  that  those  two 
letters  were  to  be  written  by  Mr.  Adams  for  the  pur- 
pose of  being  shewn  to  the  Plaintiff.  The  proof  of 
that  is  contained  in  the  letter  of  Smith  himself,  written 
on  the  6th  of  April,  to  Mr.  Adams.  [His  Honor  read 
it,  ante,  p.  625.]  It  is  obvious  from  that  letter,  that 
Mr.  Smith  knew  the  contents  of  the  draft  letters  which 
were  sent  by  Johnston  to  Mr.  Adams;  and  that  he  was 
a  party  to  that  particular  transaction,  which  he  con- 
sidered necessary,  for  the  purpose  of  keeping  the  Plain- 
tiff in  that  species  of  delusion,  which  they  considered 
essential,  for  the  purpose  of  inducing  him  to  recognize 
his  liability  to  the  bills  which  he  had  accepted  during 
his  minority. 

It  is  obvious,  not  only  that  Smith  was  preparing  all 
these  securities  at  the  time,  but  it  is  the  common  case  of 
both,  that  up  to  this  time  the  Defendant  Smith  had  never 
seen  the  Plaintiff,  and  had  had  no  communication  with 
him  at  all.  Is  it  possible,  in  that  state  of  circumstances, 
to  say,  that  he  was  not  a  party  to  that  species  of  delu- 
sion in  which  it  was  considered  essential  to  keep  the 
mind  of  the  Plaintiff  involved,  for  the  purpose  of  in- 
ducing him  to  come  to  the  arrangement  which  was  pro- 
posed on  the  r2th  o(  April,  1864,  the  day  after  he  came 
of  age  ? 

Mr.  Adams,  it  appears,  could  not  be  induced  to  write 
those  letters,  but  he  does  the  essential  part  of  it,  which 
was  to  make  the  Plaintiff  believe,  that  these  bills  were 
in  circulation  everywhere,  and  that  they  were  to  be 
bought  up  and  got  in  for  the  purpose  of  being  paid ; 
and,  accordingly,  after  a  delay  of  two  days^  Mr.  Adams, 

on 


Kay 

V. 
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on  the  7th  o(  April,  writes  a  short  letter,  in  which  he        1866. 

says,  ^  I  am  glad  to  say  I  have  succeeded  in  taking  up 

most  all  the  bills,  and  have  no  doubt  I  shall  be  able  to 

get  them  all  in  by  to-morrow,  having  ascertained  where       Smith. 

they  are.    Some  of  them  not  being  quite  due,  has  been 

so  far  in  my  favour  in  arranging  the  payment  of  them." 

He  says  nothing,  undoubtedly,  about  his  friend,  nor 

does  he  suggest  the  value  of  the  Plaintiff  having  Mr. 

Oeorge  Smith  as  his  legal  adviser  ;  but  he  sustains  the 

essential  part  of  the  delusion  as  to  getting  in  these  bills. 

In  that  state  of  the  transaction,  they  meet  together  on 
the  12th  of  April.  Upon  the  representation  of  Mr. 
Johnston,  and  of  Mr.  Adams  and  of  Mr.  Smith,  the 
Plaintiff  believed,  that  these  bills  had  been  regularly 
discounted  and  negotiated  in  the  ordinary  course  of 
business,  and  that  Mr.  Adams  had  got  them  up  for  him, 
and  had  induced  Mr.  Smith  to  take  a  portion  of  them, 
and,  that  between  them,  the  bills  which  had  been  got 
up,  had  cost  an  amount  something  like  42,000/.,  which 
was  the  amount  which  was  to  be  secured.  Upon  that, 
the  bond  is  executed,  which  recites,  expressly,  that- Mr. 
George  Smith  is  not  the  discounter  but  the  holder  by 
indorsement  of  these  bills.  That  is  the  form  of  the 
recital  in  the  bond. 

It  is  asked,  if  a  young  man  intends  to  pay  bills,  what 
does  it  matter  whether  he  intends  to  pay  them  to  the 
discounter  of  the  bills  or  to  the  holders  by  indorsement? 
The  answer  is,  as  I  have  already  stated,  that  it  is  essen- 
tial, that  he  should  be  informed  of  all  the  facts  of  the 
case,  that  these  parties  evidently  believed,  that  if  he 
were  informed  of  the  facts  of  the  case,  he  could  not  be 
induced  to  give  these  securities ;  that  it  was  essential  to 
make  him  believe  that  these  bills  had  been  duly  nego- 
ciated  and  circulated  in  the  ordinary  manner,  but  that 

if 


Kat 
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1866.  if  he  had  been  inforaied  that  the  greater  part  of  these 
bills  had  never  been  out  of  the  power  of  Johnston,  and 
that  the  remainder  had  never  been  out  of  the  power  of 

Smith.  Smith  or  Adams,  he  would  thereupon  have  refused  to 
enter  into  this  transaction.  What  the  event  would  have 
been,  it  is  inapossible  for  me  to  tell;  but  it  is  impossible, 
that  Smith,  who  joined  expressly  in  creating  and  in 
keeping  up  this  delusion,  which  was  considered  essen- 
tial for  the  purpose  of  inducing  this  young  man  to  enter 
into  securities,  which  can  only  be  binding  upon  him 
with  a  true  knowledge  of  the  facts,  to  say,  that  if  he 
had  told  the  truth  the  result  would  have  been  the  same : 
he  cannot  now  contend,  that  if  he  had  said  to  Kay,  **  I 
am  the  discounter,  to  the  extent  of  10,000/.,  of  these 
bills  for  value  and  upon  the  faith  of  your  name  being 
to  them,  and  that  you  would  not  allow  me  to  suffer 
from  trusting  to  your  honour;"  and  that  Mr.  Kay 
would  have  adopted  that  view,  would  have  acceded  to 
that  suggestion,  and  would  not  have  said  what  he  now 
says,  viz.,  **  You  are  not  entitled  to  have  security  for 
the  money  which  you  have  actually  advanced  upon 
those  bills."  Smith,  I  say,  is  not  in  a  position  to  make 
that  case,  and  he  has  put  his  issue  upon  a  totally  dif- 
ferent footing. 

The  materiality  of  the  distinction  is,  that  the  truth 
was  not  told  the  Plaintiff,  and  that  it  was  believed  by 
the  Defendants,  that  the  truth  would  be  fatal  to  them, 
and  that  it  was  essential  to  create  the  delusion  in  which 
all  those  three  persons  have  concurred  and  combined, 
for  the  purpose  of  obtaining  these  securities. 

Then  it  is  argued,  that  Mr.  Kay  says, "  I  am  willing  to 
pay  everything  which  has  been  advanced  for  my  benefit 
or  for  my  use."  Mr.  Smith  says,  *'  Well,  this  was  paid 
to  Johnston,  and  that  was  paid  for  the  use  and  benefit  of 

the 
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the  Plaintiff."     Upon  that  part  of  the  case,  the  evidence        1856. 
satisfies  me,  that  it  was  not  paid  to  the  Plaintiff,  or  for 
the  benefit  or  the  use  of  the  Plaintiff.     It  was  paid  for 
the  benefit  and  for  the  use  of  Johnston,  and  upon  the 
credit  of  Johnston,  strengthened,  no  doubt,  by  the  as- 
surance which  Johnston  gave,  and  which  was  true,  that 
Kay  intended  to  make  good  all  the  bills  which  he  had 
given  for  the  purpose  of  raising  money  for  his  benefit 
But  there  is  this  distinction  : — I  nowhere  find,  that  the 
Plaintiff  said,  that  he  was  prepared  to  make  good  all 
the  bills  given  by  him  to  raise  money  for  the  exclusive 
benefit  of  Mr.  Johnston  ;  but  this  money  was  not  paid 
to  the  Plaintiff,  nor  is  there  any  trace  whatever,  that 
the  money  was  applied  for  the  benefit  of  the  Plaintiff. 
It  is  highly  probable,  that  a  large  portion  of  it  was  so 
applied,  and,  I  believe,  that  a  large  portion  of  it  was  so 
applied.     If  any  portion  of  it  was  so  applied,  it  was 
from  the  mere  will  and  pleasure  of  Mr.  Johnston.     Mr* 
Smith  took  no  pains  for  that  purpose;  he  did  not  require 
that  the  money  should  be  paid  to  Kay;  he  did  not  re- 
quire that  Kay  should  know  that  he  had  advanced  so 
much  of  the  money  for  his  benefit  and  for  that  of  Mr. 
Johnston,  but  he  advanced  it  to  Johnston  to  do  what  he 
pleased  with  it.     It  is  probable,  however,  that  Smith 
knew,  from  the  system  that  was  carried  on  between 
those  two  persons,  that  a  very  large  portion  of  it  would 
be  employed  for  the  purpose  of  keeping  up  that  reckless 
species  of  expenditure,  and  that  supply  of  money,  which 
was  one  cause  of  the  influence  retained  by  Mr.  Johnston 
over  the  mind  of  Mr.  Kay. 

I  am  of  opinion  that  these  securities  must  be  simply 
set  aside,  and  no  condition  made  with  regard  to  them. 
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Feb.  18, 22.  KAY  V.  JOHNSTON. 

^.and  B.were  rTlHIS  suit  arose  out  of  the  transactions  stated  in  Kav 
joint  owners         I  ^  ^  "^ 

of  a  house,  and  V.  Smith  (a)^  and  sought  an  account  against  Mr. 

«„'^.*li*nf-r'  Johnston,  and  to  establish  the  Plaintiff's  right  to  a 

on  It  monies  '  ^ 

he  had  ol>-  moiety  of  the  three  joint  establishments.  The  Plain- 
Held  thatB.*  ^^^  ^^^^  claimed  a  lien  on  the  share  of  Johnston  in 
had  no  Hen  on  those  properties,  for  so  much  of  the  purchase* money 
the  amount      &B  had  been  paid  out  of  the  produce  of  the  Plaintiff's 

Observations  bUlg, 
as  to  the  duty 
of  guardians 

thek*wlrfr'        Mr.  R.  Palmer,  Mr.  Cairns  and  Mr.  Dichinson  for 

the  Plaintiff. 


Mr.  Renshaw  for  Johnston. 

Mr.  Roupell  and  Mr.  Grove  for  the  trustees  of  John^ 
stones  settlement. 


Mr.  Oiffard  for  Mr.  Adams. 
Mr.  Palmer  in  reply. 


Feb.  22.  The  Master  of  the  Rolls. 

Upon  the  fullest  consideration  that  I  have  been  able 
to  give  to  the  question,  I  am  of  opinion  that  the  Plaintiff 
is  not  entitled  to  any  lien  on  the  share  of  Johnston  in 
respect  of  money  which  was  originally  his,  but  was 

advanced 

(a)  Ante,  p.  622. 
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advanced  to  Johnston  and  laid  out  by  him  in  the  deco-  1856. 
rations  and  improvements  of  the  house  in  Hill  Street, 
Berkeley  Square.  It  is  admitted  that  there  was  no  con- 
tract to  this  effect,  and,  in  my  opinion,  none  takes  effect 
by  operation  of  law.  It  was  assimilated  to  the  case  of 
a  partnership,  and  it  was  suggested  that,  in  the  case  of  a 
partnership,  the  joint  property  would,  in  the  first  place, 
be  liable  to  repay  the  advances  of  the  various  partners 
before  any  division  of  the  capital  was  made  between 
them.  That  would  be  so  ;  but,  in  my  opinion,  this  was 
not  a  partnership,  and  cannot  properly  be  treated  as  ana- 
logous to  one.  A  partnership,  no  doubt,  may  exist  in 
land,  as  in  the  case  of  Dale  v.  Hamilton  (a),  but  a  part^ 
nership  means  this : — that  the  joint  property  shall  be 
employed  for  some  purposes  which  shall  produce  a  return 
in  the  shape  of  profits,  or  so  as  to  add  to  its  value ;  but 
nothing  of  that  sort  took  place  here.  It  was,  in  fact, 
nothing  more  than  a  joint  occupation,  under  a  joint 
ownership  of  the  property,  and,  in  that  point  of  view, 
the  source  from  which  any  money  laid  out  by  either 
party  was  obtained  is  immaterial,  and  does  not  give 
the  person  from  whom  the  money  is  derived  any  lien. 
The  Plaintiff,  therefore,  is  not  entitled  to  any  lien  on  the 
property. 

I  cannot  conclude  this  case  without  expressing  the 
deep  feeling  of  pain  which  I  feel  at  the  conduct  of  the 
guardians  in  the  present  case.  Here  is  a  young  man,  a 
ward  of  Court,  possessed  of  a  very  large  fortune,  for  he 
had  a  life  interest  in  real  estate  of  6,000^  a  year,  and 
he  had  the  interest  of  about  120,000/.,  producing  toge- 
ther something  like  10,000/.  a  year.  The  guardians 
seek,  and  obtain  for  him,  an  allowance  of  1,300/.  a  year, 
which  was  not  an  undue  allowance,  having  regard  to 

the 
{a)  3  FhUL  %Ge. 
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1856.  the  extent  of  bis  fortune,  if  he  had  been  kept  ander 
proper  control.  But  during  the  last  two  years  of  his 
minority,  as  far  as  I  can  make  out,  he  seems  to  have 
had  complete  power  to  go  where  he  liked  and  to  do 
whatever  he  pleased,  no  species  of  control  of  any  sort 
was  exercised  over  him,  and  in  all  these  proceedings  at 
Paris  there  does  not  appear  to  me  to  be  any  trace  of  in- 
tervention, or  even  of  advice.  '  It  is  obviously  impossible 
for  this  Court,  with  the  number  of  wards  which  it  has 
under  its  care,  to  be  aware  of  their  conduct,  but  it  does 
what  it  can,  and  requires  the  guardians,  from  time  to 
time,  to  give  general  information  of  what  is  taking  place. 
But  there  are  wards  possessed  of  large  fortunes,  and  of 
very  extravagant  habits,  who  get  into  difficulties  during 
their  infancy.  In  those  cases  the  guardians  apply  to 
the  Court  in  chambers  to  afford  such  assistance  to  the 
ward  as  may  extricate  him  from  his  difficulties  and  put 
him  in  a  better  course  of  conduct.  This  Court  has 
always  interfered,  and  I  have  had  many  instances  of 
that  kind  in  Chambers,  in  which  the  interposition  of 
this  Court  has  been  usefully  exercised.  But  here  the 
guardians  seem  to  me  to  have  allowed  the  Plaintiff, 
evidently  a  very  weak  young  man,  to  go  abroad 
without  the  slightest  control,  without  even  the  know- 
ledge of  this  Court,  which  it  would  never  have  per- 
mitted except  under  due  and  proper  control,  without,  I 
will  not  say  a  tutor  or  a  protector,  but  without  even  a 
companion  of  any  sort  whatever,  and  allowing  him,  a 
weak  young  man,  with  large  expectations  and  a  large 
allowance,  to  associate  with  whomsoever  he  pleased. 
What  they  could  have  expected  it  is  difficult  to  under- 
stand. The  result  has,  unfortunately,  been  that  which 
persons  experienced  in  the  world  might  reasonably  have 
expected. 

I  cannot  but  make  some  observations  upon  the  sub- 
ject, 
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ject,  because  it  is  the  duty  of  this  Court  to  remind  all  1856. 
persons  who  undertake  the  guardianship  of  an  infant^ 
whether  a  ward  of  this  Court  or  not,  that  it  is  their  duty 
to  perform  their  trust,  that  they  undertake  an  obliga- 
tion, and  that  if  they  are  incompetent  or  unwilling  to 
perform  it,  it  is  their  duty  to  relinquish  it  to  other  per- 
sons who  can  attend  to  it,  and  see  that  proper  attention 
is  given  to,  and  control  exercised  over  the  ward  com- 
mitted to  their  care.  Unfortunately,  the  result  has  been, 
that  this  young  man,  with  a  fortune  of  about  10,000/.  a 
year,  finds  himself,  even  under  the  most  favourable 
result  of  this  case,  with  ^  mortgage  of  30,000Z.  on  his 
life  interest,  and  an  obligation  to  keep  up  an  assurance 
upon  his  life  to  secure  it.  AH  that  this  Court  can  do 
at  present  is,  to  prevent,  as  far  as  possible,  the  persons 
who  have  enveloped  him  in  their  toils  from  "retaining 
the  benefits  derived  from  their  machinations. 


On  a  subsequent  day. 

The  Mastbr  of  the  Rolls  stated,  that  the  guardians 
had  furnished  him  with  explanations  shewing  the  steps 
they  had  taken,  and  the  endeavours  they  had  made,  to 
stop  the  course  of  life  which  the  infant  was  pursuing. 


1 


540  CASES  IN  CHANCERY. 

1856. 


Feb.  26,  29.  COLLEN  v.  GARDNER. 

A  steward  has  IV/TI^*  WRIGHT  w^s  the  land  agent  of  the  Defendant 

"honty  to*en"  ^^'  Gardner^  and  had  for  some  years  managed 

ter  into  con-  his  property  and  received  the  rents,  but  the  Court,  on 

granting  leases  ^^^  evidence,  came  to  the  conclusion,  that  he  had  no  ex- 

of  farms  for  a  press  authority  to  enter  into  contracts,  on  behalf  of  the 

term  of  years ;  '                         /*                                                                    . 

and  therefore,  Defendant,  for  granting  leases.     A  farm  belonging  to 

w^^andland"  ^'^®   Defendant  having    been*  vacant,    the    Defendant 

agent,  whose  directed  Mr.  Wriglit  *^  to  find  a  tenant  as  soon  as  pos- 

powers  were  mi    » 

specially  li-  ^ible. 

niited,  had,  in 

the  name  of 

the  owner,  en-  The  Plaintiff  negociated  with  Wright  for  a  lease  of 

written"ame-  ^®  farm,  and,  on  the  ilst  of  April,  1853,  a  preliminary 

roent  with  a  agreement  was  signed  by  the  Plaintiff  and  Wright,  as 

grant  him  a  ^^^  agent  of  the  Defendant,  for  letting  the  farm  to  the 

lease  for  twelve  Plaintiff  for  twelve  and  a  half  years,  at  a  certain  rent 

years,  but  '^ 

without  com-  and  on  specified  terms.     On  the  next  day  Wright  wrote 

wrKay"*  to  the  Defendant,  "  I  agreed  to  let  the  farm"  to  Collen; 

that  his  power  but  in  this  letter  Wright  said  nothing  as  to  the  term  of 

limited :  it  was  years.     On  the  26th,  the  Defendant  wrote  to  Wright, 

held,  that  the  a  Qf  course  you  will  Consult  with  me  previous  to  the 

agreement  y-t           » 

did  not  bind  term  of  lease  to  be  allowed  to  Collen. 
the  owner. 
Where  a 

rit^T^VeS"^  Notwithstanding  this,  on  the  31st  of  May,   1853, 

to  an  agent,  Wright  entered  into  a  formal  agreement  for  letting  the 

rightTo  do*dl  ^^^^  ^^  ^^e  Plaintiff  for  twelve  and  a  half  years.     This 

subordinate  was   signed   by  the  Plaintiff  and   by  the   Defendant, 

to,  and  ueces-  described  as  ''agent  to  W,  D.  Gardner,  Esq.,  lessor.*' 

sary  for,  the  This 

execution  of 

that  authority, 

and  if  notice  be  not  given  that  the  authority  is  specially  limited,  the  principal  is 

bound. 
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This  did  not  come  to  the  knowledge  of  the  Defendant 
until  some  months  afterwards,  and  when  pressed  to 
grant  the  lease  he  positively  refused,  and  this  bill  was 
filed  for  a  specific  performance. 

Mr.  R,  Palmer  and  Mr.  Wickena  for  the  Plaintiff. 
First,  Wright,  as  general  agent  for  the  management  of 
the  Defendant's  estate,  had  a  general  authority  to  enter 
into  a  contract  for  letting  the  farms.  Secondly,  there 
was,  in  this  case,  a  special  authority  given  to  him  by 
the  Defendant  for  that  purpose.  Thirdly,  there  has 
been  a  subsequent  ratification  of  the  contract  by  the 
Defendant  himself.  The  Duke  of  Beaufort  v.  Neeld  (a) ; 
Ridgway  v.  Wharton  (ft),  were  referred  to  (c). 

Mr.  Roupell  and  Mr.  Cole,  contra,  were  not  called  on. 


1866. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  bill  cannot  be  sustained. 
The  question  really  is  this : — whether  Mr.  Wright  had 
either  an  express  authority  to  conclude  an  agreement 
for  a  lease  of  the  Defendant's  property  to  a  tenant  with- 
out the  sanction  of  the  landlord ;  or  whether  such  a 
power  was  included  in  his  general  authority  as  a 
steward. 


Feb.  29. 


First,  had  he  an  express  authority  for  that  purpose  ? 
I  am  of  opinion  that  he  had  not  The  two  letters  shew 
me,  that  it  was  considered,  on  both  sides,  that  the  land- 
lord was  to  be  consulted  respecting  the  letting  of  this 

farm, 


(a)  12  C/.'*  Frn.  248. 

(6)  3  DeG.,  M.  4- G.  677. 

(c)  See  Peers  v.  Sneyd,  17 
Beav.  151 ;  Hehham  v.  Langley, 
1   Younge  4-   C.  (C.   C.)  175; 


SaiTubury  v.  Jonet,  2  Beav.  462, 
and  5  Mi/L  Sf  Cr.  I ;  De  Bouchout 
v.  Goldsmid,  5  Vet.  213;  Paley 
on  Principal  and  Agent ,  189  (Srd 
ed.). 
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farm,  and  that  no  express  authority  was  gi? en  to  the 
steward  to  conclude  an  agreement  for  this  purpose 
without  consulting  the  Defendant.  No  doubt,  if  a  per- 
son who  takes  on  himself  to  act  as  the  agent  of  another, 
and  as  such  enters  into  an  agreement,  and  communi- 
cates what  he  has  done  to  the  principal,  and  the  act  is 
afterwards  adopted  by  him,  it  then  becomes  the  agree- 
ment of  the  principal.  The  person  is  then  ex  post  facto 
constituted  an  agent,  that  is  to  say,  the  principal  has 
adopted  and  ratified  the  act. 

But  what  the  Defendant  does  in  this  case  is  this :  he 
says,  '*  Of  course  you  will  consult  with  me  previous  to 
the  term  of  lease  to  be  allowed  to  Collen/'  that  is,  before 
you  determine  on  any  term  of  years  let  me  know,  and 
consult  with  me  on  the  subject.  I  am  of  opinion  that 
the  Defendant  has  not  bound  himself  by  any  acquies- 
cence in  the  transaction. 


The  next  question  is  this,  does  the  fact  of  a  landlord 
employing  a  steward  to  let  and  manage  his  property 
necessarily  involve  in  it  a  right  to  conclude  agreements 
with  tenants,  not  only  without  the  sanction  of  the  land- 
lord,  but  contrary  to  the  express  directions  of  the  land- 
lord, because  it  must  amount  to  that.  I  am  of  opinion 
that  there  is  no  such  authority.  It  is  admitted,  that  there 
is  no  evidence  to  shew  that  such  is  the  custom,  nor  am 
I  myself  aware  of  any  such  custom,  or  that  an  autho- 
rity could  be  implied  from  the  mere  fact  that  a  person 
employed  a  steward  to  manage  and  let  his  property  at 
a  per  centage  or  a  fixed  salary,  which  would  entitle  that 
steward  to  let  a  farm  for  a  term  of  years,  and  for  a 
reasonable  rent,  contrary  to  the  direction  of  the  land- 
lord. 

I  take  the  law  on  this  subject  to  be  this : — that 
wherever  a  general  authority  is  given  by  a  principal 

to 
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to  an  agent,  this  implies  and  includes  a  right  to  do  all 
subordinate  acts  incident  to  and  necessary  for  the  exe- 
cution of  that  authority :  then,  if  notice  is  not  given  to 
the  person  with  whom  the  agent  deals  that  the  principal 
has  limited  his  authority,  the  principal  is  bound.  That 
was  the  case  of  The  Duke  of  Beaufort  v.  Neeld{a), 
In  that  case  Mr.  Wedge^  the  Duke's  agent,  had  a  general 
authority  to  conduct  the  business  of  an  inclosure,  to 
attend  the  meetings,  and  to  represent  the  Duke  upon 
those  occasions.  The  Duke  gave  him  particular  in- 
structions, limiting  his  authority  as  to  one  part  of  the 
business,  which  restricted  him  from  exchanging  Dunley 
Grove  except  for  woodland ;  but  he  did  not  communicate 
his  instructions  or  those  limits  to  his  authority  either  to 
the  commissioner  or  to  the  other  party.  The  commis- 
sioner allotted  lands,  which  were  not  woodland,  for 
Dunley  Grove,  and  the  Lord  Chancellor  said,  that  if 
**  the  agent  had  acted  inconsistently  with  the  instructions 
which  he  received  in  that  particular,  being  a  general 
agent  for  the  purposes  of  the  inclosure,  he  considered, 
so  far  as  his  acts  went,  that  they  were  binding  upon  the 
Duke."  There  are  two  other  cases  which,  I  think, 
express  my  view  of  this  case  very  correctly,  namely, 
Fenn  v.  Harrison  (£),  and  Pickering  v.  Busk  (c),  and  the 
result  of  those  two  cases  may  be  said  to  be  this: — Mr. 
Justice  Ashurst  in  the  former  case,  Mr.  Justice  Bayley 
in  the  second,  stated  generally  to  this  effect,  which 
draws  the  distinction  pretty  clearly : — "  If  the  servant 
of  a  horse  dealer,  with  express  directions  not  to  warrant, 
does  warrant,  the  master  is  bound ;  because  the  servant, 
having  a  general  authority  to  sell,  is  in  a  condition  to 
warrant,  and  the  master  has  not  notified  to  the  world 
that  the  general  authority  is  circumscribed  (J) ;*'  "but 

if 


1856. 


(a)  12  C/.  ^  Fin.  248,  273. 
(6)  3  Term  Rf^.  757. 


(0  15  Easi,  38. 
(d)  Ibid.  45. 


TOL.  XXI. 
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if  the  owner  of  a  horse  were  to  send  a  stranger  to  a  fair, 
with  express  directions  not  to  Warrant  the  horse,  and  the 
latter  acted  contrary  to  the  orders,  the  purchaser  could 
only  have  recourse  to  the  person  who  actually  sold  the 
horse,  and  the  owner  would  not  be  liable  on  the 
warranty,  because  the  servant  was  not  acting  within  the 
scope  of  his  employment  (a).'' 


I  mention  that  to  illustrate  the  view  which  I  take  of 
this  case.  It  comes  simply  to  this,  whether,  as  a  general 
proposition,  which  I  cannot  find  has  ever  been  deter- 
mined, and  which  is  certainly  one  of  considerable  im- 
portance, the  fact  of  a  landlord  employing  an  agent  to 
manage  and  let  his  property  at  a  salary,  or  at  a  per  cent- 
age,  does  enable  the  agent  to  let  a  farm,  not  only  without 
the  sanction  of  the  landlord,  but  contrary  to  the  direction 
of  the  landlord,  because,  if  it  does,  then  the  Plaintiff  is 
entitled  to  recover.  I  am  of  opinion  it  does  not,  and 
that  neither  by  the  custom  of  the  country,  nor  by  any 
express  authority  of  law,  is  any  such  authority  given  by 
a  landlord  to  his  steward  by  the  appointment  to  manage 
and  let  his  property. 

Having  come  to  this  conclusion,  all  I  can  do  is  to  dis- 
miss this  bill. 


(a)  3  Term  Rep.  761. 


CASES  IN  CHANCERY.  546 

1856. 


BUGDEN  V.  TYLEE.  j^^  i,  4. 

THE  bill  alleged,  that  by  a  deed,  dated  in   1838,  -4.  B.  settled 
_-  _,"    .  *     ,         ,    ,  •  property  on 

Thomas  South  had  settled  some  property,  in  trust  trust  for  the 

for  his  daughter,  the  Plaintiff,  Mrs.  Bugden,  and  her  ^^jj^^^^^jhe 
children  and  other  persons.     That  in  1851,  Mr.  South  reserved  a 
had  appointed  2,000/.,  part  of  the  trust  fund,  in  her  ^^ng^^,  xhe 
favour,  which  had  been  paid,  and  that  he  had  directed  Plaintiff  al- 
that  it  should  be  taken  into  account  as  part  of  her  share  trasts  had  been 
in  the  trust  premises,  and  deducted  therefrom.    That  she  P*'?^^^/  ^*" 
had  applied  for  an  inspection  of  the  deed,  but  that  the  subsequent 
trustee,  Tylee^  had  refused  to  allow  it,  alleging  that  the  JJiJeJ^TOn 
Plaintiff  and  her  children  had  no  further  interest  in  the  the  trustee  to 
trust  premises,  Mr.  South  having  (under  a  power  con-  ^ustdeed. 

tained  in  the  settlement)  revoked  the  trusts  of  the  set-  The  trustee 
1  n  ■       1  ma^         -Tk       >  ,    ,        lu  his  answef 

tiement,  so  far  as  related  to   Mrs.  Bugden  and   her  suted,  that  the 

children.  T^^ilTfi^ 

terest  had  been 

totally  de- 
The  bill  was  filed  by  Mrs.  Bugden  and  her  children  gQbsequent  * 

against  Mr.  Tylee^  and  it  prayed  the  deposit,  for  in-  ^^  ^^»«ch 

,  he  did  not  ob» 

spection,  of  the  deed  of  1838,  and,  if  necessary,  that  ject  to  pro- 

tbe  trusts  might  be  performed.     Mr.  South  was  not  ^"j^'J^t^^ 

made  a  party  to  the  suit.  (who  was  not  a 

party  to  the 
suit,)  objected 

The  trustee,  by  his  answer,  stated,  that  by  the  deed  to  the  produc- 
of  1838,  which  was  a  voluntary  settlement  made  by  Mr.  that  the  Plain- 

South,  the  property  was  to  be  held  on  trust  for  such  tiff  was  enti- 

»»n.,       11  .  J.      J/.1     "*^  ^  inspect 

persons  as  Mr.  South  should  appoint,  and  m  default,  it,  but  that 

for  Mrs.  Bugden,  her  children  and  others.     He  then  the  order  wuld 
*^        '  not  be  made 

stated,  that  2,000/.,  part  of  the  fund,  having  been  ap-  in  the  absence 
pointed  to  Mrs.  Bugden,  had  been  raised  and  paid ;  ^     '    * 
and  that  Mr.  South  executed  a  deed  of  the  9th  of 

K  N  2  September, 
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September,  1853,  whereby,  in  substance,  he,  by  the 
executioD  of  his  power  in  favour  of  himself  and  other 
objects,  had  e^^cluded  the  Plaintiff  and  her  children 
from  all  further  right  of  participating  in  the  trust 
fund.  That  he  had  offered  to  produce  the  second  deed 
to  the  Plaintiffs,  and  that  he  did  not  object  to  the 
Plaintiffs'  inspecting  all  the  deeds,  but  that  Mr.  South 
did  object.  The  Defendant  submitted,  that  inasmuch 
as  the  Plaintiffs  had  no  interest  in  the  trust  property, 
they  had  no  right  to  have  the  deeds  produced. 


Mr.  Southgate  moved  for  the  production  of  the  deed 
of  1838. 

Mr.  R,  Palmer  and  Mr.  Schomberg,  contra.  The 
Plaintiffs  have  no  interest  in  the  property,  and  they 
cannot  compel  its  production  in  the  absence  of  Mr. 
Southf  the  party  principally  interested.  Tyler  v.  Dray- 
ton {a);  Murray  v.  Walter  (b),  were  cited. 

The  Master  of  the  Rolls  reserved  judgment. 


March  4.  The  Mastbr  of  the  Rolls. 

I  think  the  objection,  that  there  are  other  persons 
interested  in  the  matter,  is  valid,  and  that,  in  their 
absence,  I  cannot  finally  dispose  of  this  case  in  favour 
of  the  Plaintiffs.  But,  in  order  to  avoid  expenses,  I 
will  state  my  opinion  (on  the  assumption  that  all  parties 
interested  were  here),  which  is,  that  the  original  deed 
of  1838  ought  to  be  produced.  The  Plaintiffs,  after 
stating  the  deed  of  1838,  creating  the  trust,  in  sub- 
stance allege,  that,  by  a  deed  of  1851,  the  trustee  was 
directed  to  raise  2,000/.  and  pay  it  to  Mrs.  Bugden; 

and 

(41)  2  Sim.  iSi.  309.  (6)  Craig. /^  Pk.  114. 
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and  that  this  deed  further  directed^  that,  in  making  a        1856. 
division  of  the  remaining  fund,  the  2,000/.  was  to  be 
brought  into  hotchpot  by  her,  and  that  she  had  applied 
to  see  the  original  deed.  Ttlbb. 

In  answer  to  that,  the  trustee  makes  this  case: — ^he 
says,  that  although,  under  the  deed  of  1838,  the  Plain- 
tiflTs  had  originally  an  interest  in  the  trust  property,  they 
have  now  no  interest  in  it  whatever ;  for  the  settlor  has 
since  irrevocably  appointed  the  fund  away  from  the 
Plaintiffs,  and  that,  consequently,  they  have  no  interest 
at  all  in  the  fund,  or  in  the  deed  which  created  the  trust: 
that  he  sent  the  Plaintiffs  a  copy  of  the  deed  of  1853, 
which  took  away  the  Plain tifis'  interest  under  the 
original  deed.  Notwithstanding  this,  the  Plaintiffs 
insist  that  they  are  entitled  to  see  the  original  deed, 
which  gives  them  an  interest  in  the  trust  fund,  in  order 
to  ascertain  whether  the  whole  of  their  interest  has  been 
exhausted. 

I  am  of  opinion,  that  the  Plaintiffs  are  entitled  to  see 
the  deed,  to  ascertain  whether  the  statement  made  of 
it  by  the  trustee  is  correct  and  accurate.  Undoubtedly 
it  may  turn  out  to  be  such  as  is  stated ;  but  a  person, 
originally  a  cestui  que  trust,  and  taking  a  benefit,  and 
interest  under  a  deed,  and  who  alleges  that  it  has  been 
partially  and  not  wholly  exhausted  by  a  subsequent 
deed,  is  entitled  to  see  the  original  deed  creating 
the  trust,  which  is  stated  by  him  to  be  partially,  and 
by  the  trustee  wholly  exhausted,  by  a  subsequent 
deed. 

However,  in  that  view  of  the  case,  I  shall  not  order 
the  production  of  the  deed  itself,  but  allow  the  Plaintiffs 
to  take  any  steps  for  the  purpose  of  bringing  the  other 
persons  interested  in  the  matter  before  the  Court. 
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March  ^. 


SPENCER  V.  SPENCER. 


A  tertator  be-    mHE  Chief  Clerk  certified  aB  follows  :— 

queathed  to         j^ 

A.  B.  hit  fur-  ^*  The  testator  gave  and  bequeathed  to  bis  house- 

which'at  the  keeper,  Ellen  Scarisbuckf  the  household  goods  and  fur- 
S"V^»!*"m  '^^^"'^>  linen,  bed  and  bedding,  pictures  (excepting  such 
be  in  the  bouse  SIS  were  mentioned  in  a  memorandum  referred  to  in  his 
ed^Tx*"*  will),  wine  and  spirits,  china,  glass,  earthenware  and 
The  tettotor  at  Other  effects  which  at  the  time  of  his  death  should  be  in 
eeaae^to  oo-  '^^  hotise  he  then  occupied  in  Breck  Road,  But  whether 
copy  that  guch  bequest  lapsed  for  the  benefit  of  the  residuary 
bad  no  furni-  legatees,  by  reason  of  the  testator  not  having  occupied 
ture,  &c.,         tjjg  house  in  Breck  Road  at  the  time  of  his  death,  or 

therein.    Held  ,.,,,,-.. 

that  the  be-      had  any  household  furniture  and  effects  whatever  therein, 

quest  failed.      ^  ^^  ^jj^  reqQggt  of  the  Defendants,  reserved  for  the 

consideration  of  the  Court." 


Mr.  Cole^  for  the  Plaintiff,  cited  Moulding  v.  Cross{d); 
Heseltine  v.  Heseltine  (ft). 

Mr.  Selwyn  for  the  legatee.  The  furniture,  &c.  of  the 
house  passed  to  the  testator's  housekeeper.  In  Land 
V.  Devaynes  (c),  a  testator  gave  all  his  plate  and  linen 
in  his  house  in  S.  (with  the  lease)  to  his  wife ;  he  had 
but  one  set  of  plate  and  linen,  which  was  usually 
removed  with  the  family  from  house  to  house.  The 
plate  happened  to  be  at  £.,  the  country  house,  at  his 
death,  yet  it  was  held  to  have  passed  to  the  wife.  So 
in  Norris  v.  Norris{d),  a  testator  bequeathed   to  his 

wife 

(a)  19  Jur.  250.  (c)  4  Br.  C.  C  536. 

(6)  3  Mad,  276.  (d)  2  Coflfycr,  719. 


Spencer 

V. 
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wife  as  follows: — ''All  my  interest  in  my  house  at  1856. 
Lavender  Hill,  the  furniture,  books,  pictures,  wines, 
&c.,  kc.*'  After  the  date  of  his  will,  the  testator  re- 
moved from  Lavender  Hill  to  Spencer  Lodge,  taking  Spencer. 
with  him  furniture,  books,  pictures,  wines  and  plate. 
He  afterwards  purchased  more  of  these  articles,  and  died 
at  Spencer  Lodge.  The  Court  held,  that  his  wife  was 
entitled  to  the  furniture,  books,  pictures,  wines  and  plate 
which  he  had  at  the  time  of  his  death. 

The  M  ASTBB  of  the  Rolls. 

I  am  of  opinion  that  this  is  a  specific  gift,  which  has 
been  adeemed  by  giving  up  the  house  and  taking  away 
property.  If  a  testator  gave  all  the  property  in  a  par- 
ticular spot,  by  taking  away  the  property  the  gift  is 
adeemed  ?  If  taken  away  for  temporary  purposes,  it 
would  still  be  held  to  be  given,  because  intended  to  be 
returned.  But  here  the  taking  away  is  permanent  and 
there  is  no  description  of  the  gift,  except  as  contained 
in  the  house.  Land  v.  Devaynes  does  not  apply.  I 
must  declare  that  the  gift  fails. 
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Bequest  to 
four  penoDS 
equally,  and 
'*  in  caae  of  the 
death"  of  any 
or  either  of 
them  **  in  the 
lifetime  of  the 
other  or 
others/'  their 
shares  to  go  to 
**  survivor  or 
survivors  of 
them."    Held, 
that  the  sur- 
vivorship had 
reference  to 
the  period  of 
the  testator's 
death. 


HOWARD  V.  HOWARD. 

rriHE  testator  bequeathed  bis  personal  estate  as  fol- 
lows : — "  Unto  my  brotber,  George  Howard^  and 
my  nepbewSy  John  Henry  Howard,  William  Howard 
and  Henry  Howard  respectively^  to  be  equally  divided 
between  tbem,  and  in  case  of  the  death  of  my  sa,id  bro- 
ther George,  or  of  my  said  nephews,  or  any  or  either  of 
them,  in  the  lifetime  of  the  other  or  others  of  them,  then 
I  direct  that  the  share  or  shares  of  him  or  them  so  dying 
shall  go  to  the  survivor  or  survivors  of  them.'* 

William  Howard,  the  legatee,  predeceased  the  tes- 
tator, having  died  in  1854,  and  the  testator  died  in 
1855. 


The  question  was,  as  to  the  interest  which  the  sur- 
viving legatees  took  in  the  residue  under  this  bequest. 

Mr.  Lloyd  and  Mr.  Boyle,  for  the  Plaintiff  John 
Henry  Howard,  argued,  first,  that  there  was  no  lapse, 
and  secondly,  that  the  period  of  survivorship  referred  to 
was  not  the  death  of  the  testator,  but  a  survivorship  at 
any  subsequent  period,  so  that  the  last  survivor  took  the 
whole  fund.  They  cited  Walker  v.  Main  (a) ;  Cripps  v. 
Wolcott(ib);  McDonald  v.  Bryce{c);  Edwards  v.  Ed- 
wards  (d) ;  Roper  on  Legacies  {e) ;  Billings  v.  &iit- 
dom  (/ ) ;  2  Jarman  on  Wills  (g) ;  Clarke  v.  Lubbock  (A). 

Mr. 


(a)  lJac.4  H^'  1. 
(6)  4  Mad.  15. 

(c)  16  Beav.  581. 

(d)  15  Beav.  357. 


(e)  Page  1 373  (4th  ed.) 
(/)  1  Bro.  C.  C  393. 
(g)  Page  629  (2nd  ed.) 
(A)  1  Y.^C.(C.  CO  492. 
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Mr.  C  W.  Leuns,  contrd,  argued  that  the  sunrivorBhip        ]  g56. 
had  reference  to  the  period  of  dtvisioDi  which  was  the 
death  of  the  testator. 


The  Mastbe  of  the  Roils. 

I  am  of  the  same  opinion.  Wherever  a  testator 
speaks  of  death  bypotbeticallyy  there,  death,  being  the 
most  certain  of  all  things,  can  only  be  made  hypo- 
thetical by  referring  it  to  some  particular  period.  Sup- 
pose you  read  this  gift,  leaving  out  the  clause  ''  in  the 
lifetime  of  the  other  or  others  of  them,"  in  that  case 
there  could  be  no  question  as  to  the  proper  construc- 
tion. The  event  referred  to  must  have  been  the  death 
of  the  testator,  because  he  speaks  hypothetically  of  an 
event  which  must  certainly  happen,  viz.  death. 

But  read  it  with  these  words — ^*  in  the  lifetime  of  the 
other  or  others  of  them.''  Does  it  produce  any  effect? 
Does  it  not  make  the  event  of  death  more  hypothetical 
or  contingent  than  before  ?  If  you  speak  of  the  death 
of  one  of  two  persons  in  the  life  of  the  other,  it  is  a  cer- 
tainty, for  one  must  die  in  the  life  of  the  other.  He 
speaks  of  the  death  of  any  or  either  of  them  in  the 
lifetime  of  the  other  or  others  of  them  in  a  contingent 
sense,  and  the  only  way  to  make  it  contingent  is  by 
referring  the  event  to  some  particular  period,  viz.,  the 
period  of  distribution.  These  words  were  intended  to 
prevent  a  lapse  by  the  death  of  any  one  of  them  in  the 
life  of  the  testator. 
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„    ^  LANGSLOW  ».  LANGSLOW. 

A  tettator  had  T>  Y  the  marriage  settlement  of  Mr.  and  Mrs.  LangS' 

a  power  to  ap-     W/m      ,  1.1^10  -     /.      1  1 

point  a  fund,  "^  ienr,  executed  m  18 18,  certam  rands  were  vested 
f"^^**"  ■®'*       in  trustees,  for  their  benefit  for  their  lives,  and  after- 

{A,)  and 

grandson  (B.)  wards,  in  trust  for  the  children,  grandchildren,  or  other 

Halriiiir^bv*'  '^^^^^  ^^  ^^®  marriage,  to  be  born  before  any  appoint- 
deed  appointed  ment,  as  Mr.  and  Mrs.  Langshw,  or  the  survivor,  should 
be,  by  will,  re^  appoint ;  and  for  want  of  such  appointment,  upon  trust 

citing  that  the   for  all  the  children  of  the  marriage  equally, 
ton  could,  un-  o       ^       ^ 

der  the  botch- 

oblieeSTto*  '^'^®  settlement  contained  a  clause,  by  which  "no 

bring  in  the  child"  taking  any  part  under  an  appointment,  should 

proceeded,  share  in  the  unappointed  part,  unless  he  should  bring 

•«  and  then  as  the  Sum  appointed  to  him  into  hotchpot,  "  with  the  other 

further  ap-  children"  of  the  marriage.    This  hotchpot  clause  was, 

thrwhole*  therefore,  applicable  only  as  between  the  children. 

■ettled  fund 
must  be 

equally  di-  There  were  two  children  of  the  marriage,  namely 

XdT^e  -S^^^"^  William  Langslow  and  WiUiam  Langshw. 
made  A,  bis  Mrs.  Langslow  died  in  1847,  and  Robert  WilUam 
tee!  "ituiTOed  ^^9^^^t  the  son,  died  in  1849,  leaving  an  only  son, 

out  that  the      the  Plaintiff,  Robert  Langslow. 

hotchpot 

clause  did  not 

SsMbaW  Mr.  Langslow,  in  1849  and  1861,  appointed  part  of 

will  did  not  the  fund  to  his  son  William.     Mr.  Langslow  died  in 

appointment,  1853,  having  made  his  will,  dated  the  28th  February, 

and,  secondly,  I860,  by  which  he  gave  to  his  son  WiUiam  some  policies 

that  no  case  of  '    -^  **  ^ 

election  arose.  and 

Precatory 
words  will  not  create  a  case  for  election,  neither  will  the  absence  of  the  ezecation  of 
a  power  upon  an  erroneous  impression,  stated  in  the  will,  that,  by  its  non^esecution, 
A.  (a  legatee)  will  divide  the  fund  equally  with  B. 
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and  all  oilier  property  which  he  might  have  at  his  death. 
He  then  proceeded  as  follows : — '^  He  will  have  to  bring 
into  hotchpot  that  portion  of  the  fund  settled  on  the 
marriage  of  his  dear  mother^  which  has  already  been 
received  by  him,  and  then,  as  I  make  no  further  appoint-^ 
ment  under  the  power  for  that  purpose,  the  whole  settled 
fund  will  be  equally  divided  between  him  and  my  little 
grandson,"  meaning  the  Plaintiif. 
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Lanoblow 
Lanoslow. 


The  residue  of  the  trust  fund  consisted  of  2,894/.  19^. 
Consols,  and  the  questions  raised  by  the  special  case 
were : — 

First,  whether  the  will  of  Mr.  Langslow  operated  as 
an  appointment  of  the  2,894/.  19^.  Consols  in  favour 
of  the  Plaintiff. 

Secondly,  whether  the  Defendant  William  Langslow 
was  bound  to  elect  to  give  effect  to  the  intention  ex- 
pressed in  the  will,  that  the  whole  fund  should  be  equally 
divided  between  the  Defendant  William  Langslow  and 
the  Plaintiff,  or,  in  default,  renounce  the  benefits  given 
to  him  by  the  will. 

Mr,  iJ.  Palmer  and  Mr.  VilUers,  for  the  Plaintiff. 
First,  this,  on  the  whole,  is  an  appointment,  direct  or  to 
be  implied,  in  favour  of  the  Plaintiff,  who  was  an  object 
of  the  power.  Secondly,  there  is  a  clear  intention  that 
the  Plaintiff  should  take  half  the  trust  fund,  and  the 
Defendant  is  bound  to  give  effect  to  the  testator's  in- 
tention, under  the  doctrine  of  election.  He  must  give 
effect  to  the  whole  of  that  which  is  the  testator's  will, 
or  renounce  the  benefits  intended  for  him. 


They 
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Laroslow 
Lanoslow. 


They  cited  Wilson  v.  Piggott  {a) ;  Wambwell  v.  Han- 
rott{b);  Foster  Y.  Cautleg  (c). 

Mn  StaUard  for  the  Defendant  WiUiam  Langdow. 
The  will  contains  no  appointment;  for  the  testator,  acting 
perhaps  under  a  mistake,  and  after  referring  to  the  former 
appointments,  expressly  says,  ''  I  make  no  further  ap- 
pointment." Secondly,  there  can  be  no  case  for  an 
election,  where  the  testator  has  not  attempted  to  dispose 
of  property  not  belonging  to  hin^.  An  erroneous  re- 
cital does  not  operate  as  a  bequest;  1  Jarman  on 
Wills  (d) ;  Dashwood  v.  Peyton  (e) ;  and  when  there  is 
no  gift,  there  is  nothing  between  which  you  can  elect. 

Mr.  Freelingf  for  trustees. 


The  Master  of  the  Rolls. 

I  think  this  was  no  appointment ;  it  is  impossible  to 
say  it  is  an  appointment  where  the  testator  says,  *^  I 
make  no  further  appointment."  I  will  consider  the 
other  point 


March  8.  The  MASTER  of  the  RoLLS. 

I  disposed  of  the  first  question  at  the  hearing,  and  on 
consideration  I  am  confirmed  in  the  view  I  then  took. 
The  testator,  when  he  made  his  will,  had  already  ap- 
pointed a  portion  of  the  fund  to  William  ;  he  refers  to 
that  circumstance  and  says,  '^  I  make  no  further  ap- 
pointment." How  can  it  be  contended,  that  this  is  an 
appointment?  It  is  only  necessary  to  refer  to  the 
words,  to  shew  that  it  can  neither  be  so,  either  in  form 
or  in  intention.  It  may  be  said,  that  if  he  had  understood 

what 


(a)  2  Vei.jvn.  351. 

(6)  14  Beav.  139. 

(c)  Q  DtG,  M.^  Got.  55, 


(d)  Chapter  XVIII. 

(e)  18  Ves.  27. 


Lanqslow 

V. 
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what  the  effect  would  be,  he  would  have  made  an  ap-        1856. 
pointmenty  but  that  admits  there  was  no  appointment. 
I  am,  therefore,  confirmed  in  the  opinion  I  formerly 
expressed,  that  this  is  not  an   appointment,  and  the     Lanoslow. 
remaining  fund  must,  therefore,  go  as  in  default  of 
appointment 

The  next  question  is,  whether  there  is  a  case  for 
election.  I  was  desirous  to  look  at  the  authorities,  and 
I  have  since  been  referred  to  the  case  of  Blacket  v. 
Lamb  (a),  which  was  decided  by  me,  and  appears  to  me 
to  be  exactly  this  point,  and  decisive  as  to  the  question 
of  election.  The  expression  here  is  this : — ''  he  will  have 
to  bring  into  hotchpot  that  portion  of  the  fund"  already 
received  by  him,  and  then,  as  I  make  no  further  ap- 
pointment, the  whole  will  be  divided  between  him  and 
my  giandson.  This  shews  how  he  expected  and  believed 
the  property  would  go,  but  it  is  no  disposition  of  any 
part  which  creates  the  obligation  to  elect.  It  is  suffi- 
cient to  refer  to  the  marginal  note  of  Blacket  v.  Lamb  {a), 
which  appears  perfectly  correct ;  it  is  this : — "  A  testator 
duly  appointed  a  fund  in  favour  of  objects  of  the  power 
absolutely,  and  he  also  bequeathed  to  them  his  own 
property,  ''especially  requesting  them'*  to  leave  the 
appointed  fund  to  persons  not  objects  of  the  power. 
Held,  that  this  did  not  raise  a  case  for  election.  Held, 
also,  that  the  result  would  have  been  different,  if  there 
had  been  a  direct  appointment  of  the  subject  of  the 
power  to  strangers."  There  it  was  held,  that  a  mere 
desire,  expectation  or  wish,  did  not  create  any  case  of 
election. 

This  case  cannot,  I  think,  be  put  higher ;  and  I  am 
therefore  of  opinion,  that  this  special  case  must  be 
answered  by  stating,  that  there  is  no  appointment  by 
this  will,  and  no  case  for  election. 

(a)  14  Bmv.  482. 
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JOHNSTON  0.  ANTROBUS. 

March  8.       

A  testatrix        T^HE  testatrix  bequeathed  to  her  "  nephew  James 

bequeathed  a      A      Charles  Johnston,  his   executors,  administrators 
legacy  to  A,,  ,  ^  '  ' 

his  executors,    and  assigns"  (subject  to  the  payment  thereout  of  one- 

f^h?shoSd   ^^^^  ^^  ^^^  ^®^^)  3»^^^-  Consols,  and  all  her  East 

die  leaving        India  Stock ;  "  but  in  case  he  shall  die,  leaving  lawful 
lawful  issue,"     .  ,,     -  .       -  i     i     t  ... 

shebeqeathed    issue,    then  she  bequeathed  the  same  to  trustees  on 

it  to  ^.'s  chil-   trusts  for  the  "children"  of  James  Charles  Johnston, 
dren.    A,  sur- 
vived the  tes-    who,  being  a  son,  should  attain  twenty-one,  or  die  under 

that  age,  leaving  issue   at   his  decease,   or,   being  a 

daughter,  should   attain   that  age,  or  marry,  equally 

between  them. 


tatrix.     Held, 
that  A .  took 
a  life  interest 
only. 

Bequest  of 
a  quarter  of  a 
residue  to  A,, 
and,  on  his 
death,  to  his 


The  testatrix  then  gave  her  residuary  personal  estate 
to  the  same  trustees,  "  upon  trust,  to  divide  the  same 

children,  but  if  jntQ  four  equal  parts,  and  to  pay  one  such  equal  fourth 
he  should  die  ^         ^  m^  r^i         w  ?  i- 

without  leav-  part  unto  her  nephew  Thomas  Glen  Johnston,  his 
ing  lawful        executors,  administrators  or  assigns,  and  one  other  such 

issue  as  afore-  '  o     ' 

said,  then  to     equal  fourth  part  to  her  nephew  Henri/  Johnston,  his 

B,  and  three  .  j     •   •  *     *  j  ai 

other  persons     executors,   admmistrators    or   assigns,   and    one  other 

and  to  the  re-  guch  equal  fourth  part  to  her  niece  Georgiana  Johnston, 
spective  issue     ,  i     .   .  j     i         i 

of  such  of        her  executors,*  administrators  or  assigns,  and  the  other 

them  as  should  remaining  equal  fourth  part  to  her  niece  Lilias  Harriet 

die  leaving  .   . 

issue,  such        Johnston,  her  executors,  administrators  or  assigns.    But 

IntendedTto  ^"  ^*®®  *"y  ^^^  ^^  more  of  my  said  four  nephews  and 
take  the  share  nieces  shall  die  leaving  lawjul  issue,*'  then  she  bequeathed 
parent  would     ^^^  ^r  her  share   on   trust  for  the   children  of  such 

have  taken  if    nephews  and  nieces    respectively,    who,  being   sons, 

hvmg.    A.            ^  '^             -"                            1       ,j 

died  in  the  should 

lifetime  of  the 

testatrix  without  having  been  married.     B.  survived  and  had  children.     Held,  that 

there  was  no  lapse,  but  that  one  quarter  of  J.'s  share  passed  to    B.,  who  took  it 

absolutely. 
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should  attain  twenty-one,  or  die  under  that  age  leaving 
issue  living  at  their  deceases,  or,  being  daughters, 
should  attain  that  age  or  marry  (the  respective  issue  of 
my  said  nephews  and  nieces,  if  more  than  one  of  them 
shall  so  die  leaving  issue,  being  to  take  his,  her  or  their 
deceased  parent's  share  only).  Provided  always,  ^*  that 
in  case  any  of  them,  the  said  Thomcu  Glen^  Henry^ 
Georgiana  and  Lilias  Harriet  Johnston,  shall  die  with- 
out  leaving  lawful  issue  as  aforesaid,  then  that  the  share 
and  shares  of  him,  her  or  them  respectively  so  dying, 
in  the  said  trust  monies,  shall  go  and  be  paid  to  the 
others  or  other  of  them  my  said  nephews  and  nieces, 
and  to  my  said  nephew  James  Charles  Johnston,  and  to 
the  issue  or  respective  issue  of  such  one  or  more  of  my 
said  nephews  and  nieces  (including  the  said  James 
Charles  Johnston),  as  shall  or  may  die  leaving  lawful 
issue,  in  equal  shares  and  proportions,  such  issue  or 
respective  issue,  if  more  than  one,  of  my  said  nephews 
and  nieces,  including  the  said  James  Charles  Johnston, 
as  shall  die  leaving  issue  being  intended  to  take  the  share 
or  respective  shares  only  which  his,  her  or  their  parent, 
or  respective  parents,  would  have  taken  if  living." 
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1866. 

Johnston 

V. 

Antrobus. 


The  nephew,  Henry  Johnston,  died  in  1850,  in  the 
lifetime  of  the  testatrix,  without  ever  having  been 
married. 

The  testatrix  died  in  1864. 

James  Charles  Johnston  had  several  children,  some 
bom  in  the  life  of  the  testatrix. 

This  suit  was  instituted  by  Thomas,  Georgiana  and 
Lilias  Harriet,  for  the  administration  of  the  estate,  and 
to  have  the  rights  of  the  parties  declared. 


Mr. 
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1856.  Mr.  FoUett  and  Mr.  Cairns,  for  the  Plaintiff.     Gee 

^^^^^'^^      V,    The    Corporation    of  Manchester  {a);    Clayton  v. 

JoHMSTON  _ 

^^  Lowe  (&) ;   Woodbume  v.  Woodbume  (c) ;  2  Jarmau  on 

AnTROBut.    willa  (2nd  ed.)  (rf). 

Mr.  i2.  Palmer  and  Mr.  Dryden,  for  ./ainf^  Charles 
Johnston, 

Mr.  Lloyd,  Mr.  Hobhouse  and  Mr.  Curry,  for  the 
other  parties. 


TVie  Master  q/*  Mtf  Rolls. 

The  Consols  and  JSa«^  //i</ia  Stock  are  given  to 
James  Charles  Johnstone,  .his  executors,  &c.,  **  but  in 
case  he  shall  die,  leaving  lawful  issue,'*  then  in  trust  for 
his  children.  I  should  be  striking  out  the  latter  words 
from  the  will  if  I  were  to  hold  that  he  took  an  absolute 
interest  in  them.  Such  a  construction  has  been  suggested 
in  all  similar  cases.  I  considered  the  case  in  Edwards 
V.  Edwards  (e),  and  came  to  the  conclusion  that  the 
period  referred  to  was  not  the  death  of  the  testator,  but 
had  reference  to  the  death  of  the  first  taker,  which  cuts 
down  the  absolute  interest  first  given  to  an  estate  for 
life. 

The  case  of  the  residue  is  different :  one  quarter  is 
given  to  Henry,  but  in  case  he  shall  die  leaving  lawful 
issue,  then  in  trust  for  his  children ;  but  in  case  he  should 
die  without  leaving  lawful  issue,  then  over  to  the  other 
nephews  and  nieces,  and  to  the  respective  issue  of  such 
of  them  as  shall  die  leaving  lawful  issue.     Provision, 

therefore, 

(a)  17  Q.  B.  737.  (e)  15  Beaio,  357,  aod  see  AlUn 

{b)  5  B,  if  Aid,  636.  v.  Farthing,  2  Jarman  on  WUU 

(c)  23  L.  J.  (CA.)  336.  (Ut  ed.)  68S,  and  (2nd  ed.)  649. 
{d)  Page  652. 
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therefore^  is  made  for  both  events.  I  think  there  was 
no  lapse,  and  ihjait  James  Charles  Johnston  must  take  an 
absolute  interest  in  Henry^s  share,  because  the  children 
were  only  to  take  such  share  as  their  parents  would 
have  taken  if  living  at  the  time  of  distribution,  which, 
as  to  this  share,  was  at  the  death  of  the  testatrix,  con- 
sequently James  Charles  Johnston  will  take  one-fourth 
of  the  share  intended  for  Henry ^  by  reason  of  his  death 
unmarried. 


1866. 

Johnston 

V. 

Antrobus. 


Declare,  therefore,  that  James  Charles  Johnston  takes 
a  life  interest  in  the  Consols  and  East  India  Stock,  and 
an  absolute  interest  in  the  share  of  Henry  Johnston's 
one-fourth  part  of  the  residue. 


MESSER  V.  BOYLE. 

T^ADSWELL  mortgaged  some  real  estate  to  the 
Defendant  Boyle.  The  Plaintiff  afterwards,  in 
April,  1864,  obtained  a  judgment  against  Dadswell, 
who  subsequently  further  charged  the  property  to  Boyle, 
who  had  notice  of  the  judgment  So  that,  in  effect, 
Boyle  had  two  mortgages  on  the  property,  and  the 
Plaintiff's  judgment  intervened  between  them.  There 
were  other  judgments. 

This  was  a  suit  for  redemption  and  foreclosure. 


March  10. 

A  judgment 
creditor,  rank- 
inir  after  a 
foffnortgagee, 
but  prior  in 
date  to  a 
further  charge 
and  to  other 
judements, 
neld  entitled  to 
a  foreclosure, 
although  all 
the  other  par- 
ties insisted 
on  a  sale. 


Mr.  -K;  Palmer  and  Mr.  Batten,  for  the  Plaintiff, 
asked  for  a  decree  for  foreclosure  and  redemption.  They 
cited  Jones  v.  Bailey  (a). 

Mr. 

(a)  17  Beav.  582,  and  see  Cox  Footner  v.  Siurgis,  6  De  G.  Sf 
V.   TooUj   20   Bean.    145,    and      6'fn.  736,  and  2  .S/)€iire'<  £9. 791 . 


VOL.  XXI. 
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Mr.  Foiled  and  Mr.  De  Gex,  for  the  first  mortgagee, 
asked  that  there  might  be  a  sale  under  the  Stat.  16  k 
17  VicL  c.  S6,  8.  48^  insisting  that  such  was  the  proper 
decree. 


Mr.  Fanef  for  the  mortgagor,  and 

Mr.  Ershiney   for  a  subsequent  judgment  creditor, 
supported  the  same  view. 

The  Master^/ the  Rolls  held,  that  the  Plaintiff 
was  entitled  to  a  decree  for  foreclosure. 


EGBERT  V.  BUTTER. 
rpHE  testator  died  in  1836.     By  his  will  he  devised 


March  11. 
A  testator 

to  th/pti?  "^  "^'^  Burleigh  estate  to  Butter,  Richard  Hart  and 
tiffa,  and  ap-  Oxenham,  their  heirs  and  assigns,  "  upon  trust,  to  per- 
mcutori,  one   ^^^  ^^^  suffer  his  nephew,  Wartrick  Hunt,  to  receive 

of  whom  2LTid  take  the  rents,  issues  and  profits  thereof,  for  and 

(if.  B.)  waf  '  I  ' 

the  residuary     during  the  term  of  his  natural  life."     And  after  the 

legatee.  No  determination  of  that  estate  in  his  lifetime,  **  then  to  the 
lund  waa  set  ' 

apart  to  answer  use  and  behoof"  of  the  same  trustees  and  their  heirs 

the  annuities,     j     •        u*      !•*••.       ^     ^  .  .•  . 

but  A,  B.  was   ^u^i^g  ^^^  hfe,  in  trust,  to  support   conUngent  uses, 

permitted  by     «« and  for  that  purpose  to  make  entries,"  ^c.     Yet  never- 

his  co-execu- 
tors to  receive   theless  to  permit  him  to  receive  the  rents  duiing  his  life, 

the  assets,         j^jjj  it  f^^^^  ^^^^  immediately  after  the  decease  of  War" 

which  he  •' 

wasted,  though  wick  Hunt,  to  the  use  and  behoof  of  George  Warwick 

annmtiesfor  -Augustus  Hunt**  (his  eldest  son)  in  tail,  with  divers 
eighteen  years,  remainders  over.  He  made  other  devises  and  dispo- 
which  he  be-  sitions,  and  gave  some  annuities  to  the  Plaintiffs,  (his 
came  m-  servants,)  and  the  residue  of  his  real  and  personal  estate 

Held,  that  the  to 

co-executors  were  liable  to  the  PlaintifTs  for  A.  B.'s  receipts. 

A  testator  devised  a  real  estate  io  A.  B.  for  life,  in  terms  which  gave  him  the  legal 
estate,  and  he  bequeathed  to  him  his  personal  estate,  subject  to  some  annuities 
bequeathed  to  the  Plaintiffs,  and  appointed  him  an  executor.  A,  B,  wasted  the  assets. 
Held,  that  his  life  estate  in  the  realty  was  not  liable  to  make  good  the  annuities. 
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to  Warunch  Hunt  absolutely^  subject^  as  to  his  personal 
estate,  to  the  payment  of  the  debts  and  annuities.  He 
appointed  Butter^  Oxenham  and  Warwick  Hunt  execu- 
tors. The  will  contained  an  indemnity  clause,  declar- 
ing the  trustees  should  not  be  answerable  for  more  of 
the  trust  estate  **  than  should  actually  come  to  his  or 
their  respective  hands." 

The  will  was  proved  by  the  three  executors.  Warwick 
Hunt  was  allowed  by  his  co-executors^to  possess  him- 
self of  the  whole  personal  estate,  without  making  any 
provision  for  the  Plaintiffs'  annuities.  He  appropriated 
the  same  to  his  own  use,  and  became  insolvent :  he  had, 
however,  paid  the  annuities  until  lately.  The  Plaintiffs, 
the  annuitants,  by  their  bill,  alleged  that  Warwick  Hunt 
had  been  allowed  by  his  co-executors  to  receive  the  per- 
sonal estate,  upon  his  parol  undertaking  to  pay  their 
annuities  out  of  the  Burleigh  estate,  and  that  they  had 
been  paid  accordingly.  This  was  sworn  to  by  Warwick 
Hunt  himself,  but  was  denied  by  his  co-executors. 

In  1864,  Warwick  Hunt  made  an  equitable  mort- 
gage of  the  Burleigh  estate,  which  was  now  vested  in 
the  Defendant  Shipton. 

The  bill  prayed  an  account  of  the  personal  estate,  and 
sought  to  make  Butter  and  Oxenham  liable  for  the 
receipts  of  Warwick  Hunt,  and  also  for  a  declaration 
that  the  life  interest  of  Warwick  Hunt  in  the  Burleigh 
estate  was  liable  for  the  annuities. 
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Mr.  B.  Palmer  and  Mr.  Cairns,  for  the  Plaintiffs. 
The  life  estate  of  Warwick  Hunt  is  liable  to  make  good 
the  annuities,  both  on  the  ground  of  contract  and  on 
general  principles.  The  contract  is  proved,  and  was 
part  performed  by  payment  of  the  annuities  under  it. 

o  o  2  in 
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In  Woodyatt  v«  Gresley  (a),  it  was  held,  that  the  inte- 
rest which  a  party  takes  under  a  settlement  is  liable  to 
make  good  any  breach  of  trust  or  other  liability  which 
he  may  have  incurred  under  it.  Here  the  life  estate  is 
equally  liable.  So  in  Morris  v.  Lime{]b\  it  was  held, 
that  **  if  an  executor  assigns  his  reversionary  legacy,  the 
assignee  takes  it,  subject  to  the  equities  which  attached 
to  the  executor,  and  therefore,  if  the  latter,  though 
subsequently  to  the  assignment,  wastes  the  testator's 
assets,  the  assignee  cannot  receive  the  legacy  till  satis- 
faction has  been  made  for  the  breach  of  trust."  Both 
as  executor  and  devisee,  therefore,  his  life  interest, 
which  is  equitable,  is  liable  to  the  Plaintiffs. 


Secondly,  the  Plaintiffs'  rights  have  priority  over 
ShiptovLS  equitable  mortgage.  The  life  estate  is  equit- 
able, and,  as  between  equities,  priority  in  time  prevails ; 
Priddy  v.  Rose{c).  Thirdly,  Butter  and  Oxenham,  who 
have  allowed  their  co-executor  to  receive  and  misapply 
the  assets,  without  making  provision  for  the  Plaintiffs' 
annuities,  are  personally  responsible ;  Styles  v.  Cruy  {d). 

Mr.  Lloyd  and  Mr.  F.  White,  for  Butter  and  Oxen- 
ham.  These  Defendants  are  only  liable  for  what  they 
have  received,  for  executors  are  not  answerable  for 
each  other.  Besides,  this  will  contains  an  express  in- 
demnity clause,  applicable  to  the  very  case,  and,  by  the 
terms  of  the  will,  Warwick  Hunt  was  himself  to  pay 
the  annuities. 


Mr.  Jessell,  for  Shipton,  No  contract  to  charge  the 
real  estate  is  proved;  it  is  alleged  by  one  executor, 
and  denied  by  the  other.    It  is  void  under  the  Statute  of 

Frauds, 

(a)  8  Sim.  180.  {d)  1  Mae,  ^  Gor.  422,  and 

(6)  1  You.  4-  ColL  (C.  C.)  380.      1  Hall  i  TweUt,  523. 
(c)  3  Mer.  86. 
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Frauds,  there  being  an  absence  of  any  written  agree- 
menty  and  the  payment  of  the  annuities  is  no  part  pre- 
formance,  for  that  act  is  referable  to  Hunt's  character  of 
executor;  Brennan  v.  Bolton  {a).  Secondly,  the  life 
estate  is  legal,  and  not  equitable,  and  therefore  the  cases 
do  not  apply. 
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EOBBST 

V. 

Butter. 


Mr.  Osborne^  for  Sturgis,  the  assignee  of  Warwick 
Hunt. 

Mr.  Bowcliffe,  for  Hunt. 

Mr.  i2.  Palmer,  in  reply,  insisted  that  there  had  been 
a  part  performance  by  payment,  under  the  agreement. 

The  MASTER  of  the  Rolls. 

I  concur  in  the  principle  of  the  case  in  Drury  and 
Warren,  and  think  that  the  parol  agreement  was  not 
binding  on  the  mortgagee,  and  I  must  dismiss  the  bill 
as  against  him,  with  costs. 

I  also  concur  in  this,  that  Warwick  Hunt  took  a 
legal  estate  for  life,  and  the  authorities  cited  do  not, 
therefore,  apply  to  a  case  of  this  description. 

The  only  remaining  question  is,  as  to  the  Plaintiffs* 
rights  as  against  the  other  executors,  and  I  think  I  must 
declare  that  they  are,  as  regards  the  Plaintiffs,  liable  for 
Hunt's  receipts. 

(a)  2  Dr.  4-  War,  349. 


Decree. 

Butter  and  Oxenham,  admitting  that  the  personal  estate  was  suf- 
ficient to  pay  the  annuities  to  the  Plaintiffs,  declare  they  are  personally 
liable  to  pay  the  arrears  and  growing  payments  thereof. 
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March  10, 11,  DE  TRAFFORD  v.  TEMPEST. 

12,  13. 

Distinction  be-  ^T^HE  testator  gave  to  his  widow  certain  chattels, 

S*Ind*a^T  "  "^^^^^  ^^  ^^^  ^™®  ^^  ^^^  decease  might  happen 

ticular  residue,  to  be  at  or  in  or  about  his  capital  mansion,  messuage  or 

bequeathlJd'^     dwelling-house,  at  Tr afford  Park." 

particular 

chattels  at  his         »¥        t  it  i     i        t  •  a-    v^        t 

residence  to  J.,       Ue  subsequently  bequeathed  to  his  son,  oir  Humphrey 

tbere^*1Jot^'*  rf«  Trafford,  all  his  household  and  other  furniture,  &c., 
thereinbefore  plate,  &c.,  and  chattels,  ''not  thereinbefore  otherwise 
posedof' to"    <^'sposed  of  (except  moneys  and  securities  for  money) 

B.,  and  his  which  at  the  time  of  his  decease  might  happen  to  be  at, 
general  residue  .  t       ^  i.«        -j         •*  i  •  j      n 

to  C.    The      ^^  o^  about  his  said  capital  mansion,  messuage  or  dwell- 

E^  Id  b '  h       >°B-^^"»®  ^^  Trafford  Park." 

death  in  the 

testator's  life-        The  testator  afterwards  bequeathed  his  residuary  estate 

time.     Held,      .        .. 

that  the  chat-  *<>  O^^^r  persons. 

tels  bequeathed 

to  B  ^Mi  rt  '^'^^  testator's  wife  died  in  his  lifetime,  and  one  ques- 
of  a  particular  tion  was,  whether  the  chattels  given  to  the  testator's 
not  to  C.  as     ^i^^^y  ^be  bequest  of  which  had  lapsed,  passed  to  the  son 

part  of  the        q|.  the  residuary  legatees, 
-eneral  resi*  "^      " 


Senei 
ue. 


Mr.  Folleit  and  Mr.  Amphleti,  for  the  Plaintifis. 

Mr.  Lloyd,  Mr.  C  Hall,  Mr.  Rasch,  Mr.  Zefvin,  and 
Mr.  Little,  for  the  Defendants. 

Easum  ▼.  Appleford  (a) ;  Malcolm  ▼.  Taylor  (b) ;  Leake 
T.  Robinson  (c),  were  cited. 

The 

(a)  5  MyL  ^  C.  56.  (c)  3  MerhaU,  393,  393. 

(6)  2  Ru$».  i  M.  416. 
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I  think  that  this  is  a  particular  residue  of  all  the  De  Trafpord 
chattels  at  Trafford  Hall  not  otherwise  sufficiently  dis-  TEupctT. 
posed  of,  and  that  the  gift  to  the  testator's  wife  having 
lapsed  by  her  predeceasing  him,  the  whole  of  the  chat- 
tels at  Trafford  Hall,  which  were  given  to  her,  fell  into 
that  particular  residue,  and  passed  to  the  son,  and  do 
not  fall  into  the  general  residue. 


In  re  BENDY. 

March  13. 

riiHE  usual  order  was  made,  on  the  application  of  a  An  order  was 
•^     client,  for  the  delivery  by  his  solicitor  of  his  bill  of  ^HcitorTr"* 

costs  within  fourteen  days,  and  for  its  taxation.  t^e  delivery  of 

^  '  his  bill  within 

fourteen  days. 

The  time  allowed  elapsed,  and  the  bill  not  having  Hewasun- 

^      '  °  able  to  corn- 

been  delivered,  the  client  now  moved  for  the  second  ply,  and  on  a 

order  against  the  solicitor.  -J-  '^^ 

he  asked  for 

The  solicitor  said  it  was  impossible  for  him  to  comply  j^  ^„  given, 
with  the  exigency  of  the  order,  and  he  required  more  ^"^  ^^  ^"  o'" 
time  for  the  delivery  of  the  bill.  This  was  not  contested,  the  costs  of  the 
but  the  question  arose  whether  he  was  not  bound  to  pay  ""^o^^o*^ 
the  costs  of  this  application. 

Mr.  R.  Palmer  and  Mr.  RenshatCy  in  support  of  the 
motion,  relied  on  In  re  Bainbrigge  (a). 

Mr. 

(a)  13  Btofn,  108  and  14  Bean,      33;  and  In  re  Chrisimait  ibid* 
645;  and   see    Re   Dufaur,   16      519. 
Beae.  113;  Re  Minta-y  19  Beov. 
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1856.  Mr.  Jesself  contra.    First.  Costs  are  never  given  on 

orders  like  the  present.  Secondly.  It  having  been 
proved  to  be  impossible  for  the  solicitor  to  comply  with 
the  exigency  of  the  first  order,  the  Court  will  make  no 
further  order,  as  was  the  case  In  re  Ker{a). 


The  Master  of  the  Rolls. 

I  think  the  solicitor  must  pay  the  costs.  I  cannot 
tell  whether  he  can  or  not  make  out  his  bill  of  costs 
until  he  has  tried,  and  it  is  the  duty  of  every  solicitor  to 
have  his  books  and  accounts  ready.  I  treat  him  in  the 
same  situation  as  a  person  asking  an  indulgence,  and 
for  an  extension  of  the  time  fixed  by  the  rules  of  the 
Court 

I  give  him  further  time,  but  he  must  pay  the  costs  of 
the  application. 

(a)  12  Btao.  390. 
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CAMPBELL  V.  INGILBY. 

Mot.  5,  6,  24. 

N  estate,  called  "  The  Kettlethorpe  estate"  was,  by  in  the  caae  of 
a  deed  dated  in  1795,  limited  to  Sir  William  ""•J'V.c.m. 

\  ^     tracts,  It  IS  im- 

Ingilby  for  life,  remainder  to  his  first  and  other  sons  in  possible  to  set 
tail,  remainder  successively  to  each  of  his  sisters,  Eliza-  afteTt^e  mar- 
heth^  Augusta^  Diana  and  others,  for  life,  with  remain-  n&ge>  on  the 
ders  successively  to  their  first  and  other  sons  in  tail  gljiureofa 

general.  Mcuniary  con- 

^  sideratioD  on 

one  side. 

Another  estate,  called  "The  Harrington  Estate,"  was,      A  settle- 
by  the  will  of  Mrs.  Buckworth,  dated  in  1808,  devised  during  a  lady's 
to  Augusta  Ingilhy  and  her  heirs,  provided,  that  in  case  jn^ancy  held 
she  should,  at  any  time  during  her  life,  become  entitled  regarded  her 
in  possession  to  the  Kettlethorpe  estates,  under  the  set-  '®*i*?^'®  j^J^* 

*  Mr  ^  and  she  and  her 

tlement  of  1795,  then  and  from  thenceforth  the  testatrix  heirs  were  held 
devised  the  Harrington  estates  to  Diana  Ingilby  and  elect  either 
her  heirs.  to  give  effect  to 

the  settlement 
as  to  the  real 

On  the  18th  of  Apnl,  1811,  Diana  Ingilby  married  ^^^^^^^fij,*?; 
the  Plaintiff,  Mr.  Campbell.  personal  estate 

Previous  conferred  on 
her  by  the 
settlement 

On  the  marriaee  of  a  lady,  her  brother  and  heir  presumptive  became  a  trustee  of 
her  real  estate.  He  afterwards  purported  to  convey  it  to  new  trustees,  and  he  also 
executed  a  deed  reciting  that  she  was  of  age  on  her  marriage.  On  her  death,  it 
turned  out  that,  under  a  common  mistake,  she  was  an  infant  at  her  marriage,  and  that 
her  settlement  was  inoperative  as  to  her  real  estate,  which  descended  on  the  brother 
as  her  heir.  Held,  that  the  brother  was  not  bound,  by  his  acts,  to  give  effect  to  the 
settlement. 

On  their  marriu;e,  a  lady  and  her  husband  covenanted  to  settle  her  real  estate,  on 
trusts,  under  which  the  husband  was  to  have  a  life  estate  therein,  and  the  wife 
obtained  benefits  in  her  personalty  which  she  would  not  have  been  otherwise  entitled 
to,  and  had  a  power  to  appoint  a  fund  by  will.  She  appointed  it  to  strangers,  and  on 
her  death  the  settlement  turned  out  to  be  inoperative  as  to  her  real  estate,  she  having 
been  an  infant  when  she  executed  it  Tlie  husband  lost  his  life  estate  in  it  Held,  that 
the  appointees  were  not  volunteers  but  purchasers  under  the  wife,  and  that  the  husband 
was  not  entitled  to  compensation,  out  of  the  wife's  personal  estate  included  in  the  set- 
tlement, for  the  loss  of  his  life  estate  in  the  wife's  realty. 
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Previous  thereto,  by  articles  dated  17th  April,  181 1, 
and  made  between  William  Campbell  (the  father  of  the 
Plaintiff)  of  the  first  part,  the  Plaintiff,  his  eldest  son, 
of  the  second  part,  Diana  Ingilby^  of  the  third  part,  and 
Sir  William  Ingilby  and  his  father  of  the  fourth  part, 
after  reciting  that,  under  the  settlement  of  1795,  Diana 
Ingilby  was  entitled  to  a  life  or  some  other  estate  in  the 
Kettleihorpe  estate,  and  that  under  the  will  of  Mrs. 
Duckworth  she  was  entitled  to  an  estate  for  life  or  some 
other  estate  in  the  Harrington  estate,  and  possessed  of 
a  sum  of  4,000/.,  and  that,  under  the  same  will,  she  was 
entitled  to  one-third  of  some  money  in  the  funds,  Mr. 
Campbell  and  Diana  Ingilby  covenanted  with  Sir  Wil- 
liam Ingilby  and  his  father,  as  soon  as  might  be  after 
the  marriage,  to  convey  to  them  all  the  premises  and 
money  of  Diana  Ingilby ^  to  be  held,  as  to  the  4,000/., 
for  the  separate  use  of  Diana  Ingilby  for  life,  with 
remainder  absolutely  to  her  husband ;  and  as  to  the 
other  real  and  personal  estate,  for  Mr.  Campbell  for 
life,  with  remainder  to  Diana  for  life,  with  remainder  to 
the  children  of  the  marriage,  except  the  eldest,  with 
remainder,  in  default  of  such  issue,  as  to  the  heredita- 
ments, in  trust  for  the  heirs  of  Diana,  and  as  to  the 
stock,  for  Diana  if  she  should  survive  the  Plaintif)*,  but 
if  not,  then  as  she  should  by  will  appoint,  and  in  default 
of  appointment,  to  her  next  of  kin.  And  the  Plaintiff 
covenanted,  that  any  future  property  coming  to  Diana 
should  be  settled  on  the  same  trusts;  and  the  Plaintiff's 
father  covenanted  with  the  trustees  to  grant  to  Diana 
a  rent  charge  of  200/.  for  life,  charged  on  his  Fairfield 
estate,  to  take  effect  on  the  decease  of  the  Plaintiff. 


At  the  time  of  the  marriage  of  Diana  Ingilby ^  it  was 
taken  for  granted  that  she  was  of  age,  but  it  turned  out 
that,  having  been  born  in  September,  1790,  she  wanted 
a  few  months  of  twenty-one  years  of  age«     She  was 

therefore 
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therefore  an  infant,  and  her  contracts  invalid.  No  set- 
tlement was  executed  after  the  marriage,  but  Sir  W* 
Ingilby  had  been  party  to  a  subsequent  deed,  which 
recited  that  Diana  had  attained  twenty- one  before  her 
marriage,  and  by  another  he  had  conveyed  the  trust 
estates  to  new  trustees. 

Diana  Campbell,  during  her  life,  received  the  interest 
of  the  4,000/.  She  had  issue,  an  only  son,  who  died  in 
1836,  without  issue,  at  the  age  of  twenty-three.  There 
were,  therefore,  no  younger  children  of  the  marriage. 

On  the  17th  of  April,  1835,  Mrs.  Campbell  made  her 
will,  and  in  pursuance  of  the  power  reserved  to  her  by 
the  articles,  appointed  the  stock,  not  to  her  husband, 
but  to  other  persons.  She  died  in  1841,  leaving  Sir 
William  Ingilby  her  heir  at  law. 

Sir  William  Ingilby  by  his  will,  dated  in  1861,  de- 
vised all  his  real  estates  to  the  Defendants  on  trust,  and 
he  died  on  the  14th  of  May,  1864,  without  issue.  His 
sister,  Elizabeth  Ingilby,  died  on  the  16th  of  June, 
1864,  without  having  been  married,  and  thereupon 
Augusta  Ingilby  became  entitled  in  possession  to  the 
Kettlethorpe  estates,  upon  which  event  happening,  the 
Harrington  estates  became  subject  to  the  executory 
devise  in  favour  of  Mrs.  Campbell  and  her  heirs. 

In  this  state  of  things,  the  devisees  of  Sir  TF.  In* 
gilby  claimed  to  be  entitled  to  the  Harrington  estates, 
freed  from  any  life  estate  therein  of  the  Plaintiff,  Mr. 
Campbell.  The  grounds  on  which  they  based  their  claim 
were  these : — that  the  articles  of  1811,  having  been  made 
during  the  infancy  of  Mrs.  Campbell,  were  not  binding 
on  her,  nothing  having  been  afterwards  done,  as  by  fine, 
&c.,  to  give  them  validity.  That,  therefore,  her  interest 
in  the  Harrington  estate,  under  the  executory  devise, 

passed, 
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1856.        passed,  upon  her  death,  in  1837,  to  Sir  William  Ingilhy^ 
her  heir,  and  that  it  afterwards  passed,  under  his  will, 
to  the  Defendants,  though  the  estate  did  not  fall  into 
Inoilbt.      possession  until  June^  1854. 

The  Plaintiff,  however,  insisted  that  he  was  entitled 
to  a  life  interest  in  the  Harrington  estate  by  virtue  of 
the  marriage  articles. 

Mr.  iJ.  Palmer  and  Mr,  W.  D.  Lewis^  for  the  Plain- 
tiff, Mr.  Campbell. 

Assuming  the  settlement  to  have  been  ineffectual 
as  to  the  real  estate,  by  reason  of  the  infancy  of  Mrs. 
Campbell  at  the  date  of  its  execution,  still  she  subse- 
quently adopted  and  confirmed  it,  by  accepting  the 
benefits  under  it  during  her  life,  and  by  the  execution 
of  the  power  of  appointment  reserved  by  it  to  her. 
She  was  bound,  after  attaining  twenty-one,  to  elect  to 
take  either  under  or  against  the  settlement,  and  to 
affirm  or  repudiate  it  in  ioto ;  Milner  v.  Lord  Hare- 
wood  (a).  It  was  to  her  interest  to  take  under  the  set- 
tlement, and  having  regard  to  her  acts  after  attaining 
twenty-one,  she  must  be  taken  to  have  done  so ;  Arde- 
soife  v.  Bennet  (i) ;  Dillon  v.  Parker  (c) ;  Stratford 
V.  Powell  (d)  ;  Worthingion  v.  Wiginion  (e)  ;  The 
Earl  of  Darlington  v.  Pulteney(f);  Edwards  v.  Mor- 
gan {g)\  Robinson  v.  Wheelwright  [h)  \  Dgne  y.  Costo- 
badie{i) ;  1  Roper  on  Husband  and  Wife,  2nd  ed.  (A). 

Secondly,  Sir   William  Ingilby  and  those  claiming 

under 

(o)  18  Vet,  276,  277.  (/)  3  Ves.jun,  384. 

(6)  Dick.  463.  (g)  M*CL  Sf  Y.  258. 

(r)  1  Swan.  359.  (h)  21  Beav.  214. 

{d)  1  biiU^-  B.  24.  (i)  17  Beav.  140. 

(e)  20  Beav.  67.  (k)  Page  566. 
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undeF  him  are  estopped^  by  his  having,  while  heir 
presumptive,  been  a  party  to  and  executed  the  settle- 
ment itself,  by  his  subsequent  conveyance  of  the  real 
estate  to  new  trustees,  and  by  the  recitals  contained  in 
another  deed.  He  is  bound  at  law  by  the  doctrine  of 
estoppel;  Doe  v.  Oliver  (a);  and  he  is  equally  bound 
in  equity  by  the  trusts  of  the  settlement.  He  accepted 
the  office  of  trustee  under  a  deed  entered  into  for  valu- 
able consideration,  which  stated  an  agreement  to  settle 
the  wife's  real  and  personal  estate,  and  contained  a 
covenant  to  settle  it,  and  he  afterwards  took  on  himself 
to  convey  those  estates.  At  law,  therefore,  he  is  bound 
by  estoppel,  and  in  equity  he  cannot  repudiate  the  trust 
which  by  the  deed  he  has  accepted. 

Thirdly,  all  parties  to  the  deed  are  bound  to  make 
good  the  representations  on  which  the  contract  was 
founded.  The  Plaintiff  contracted  the  marriage,  and 
both  he  and  his  father  entered  into  engagements  on  the 
faith  of  the  validity  of  the  settlement.  They  proceeded 
on  the  representations  and  on  the  general  understanding 
and  belief  that  Mrs.  Campbell  was  of  age  ;  Sir  William 
was  a  party  to  this  arrangement,  and  he  cannot  be  al- 
lowed to  disappoint  the  Plaintiff  and  defeat  the  settle- 
ment. He  and  his  representatives  must  make  good  the 
representation,  the  belief  of  which  was  the  foundation 
of  the  contract,  even  though  no  intentional  deception  was 
practised.  Knowing,  as  he  must  have  done,  that  his 
sister  was  under  age,  it  was  the  duty  of  Sir  W.  Ingilby 
to  have  stated  that  fact.  In  cases  of  misrepresenta- 
tion and  fraud,  even  infants  and  married  women  are 
bound.  Thus,  in  Cory  v.  Gertchen{J)\  an  infant  con- 
cealing his  infancy  obtained  payment  from  the  trustees, 
it  was  held,  that ''  the  concealment  of  his  infancy,  under 

such 
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such  circumstances,  certainly  was  a  fraud  and  pre- 
cluded him  or  his  assignees  (who  stood  precisely  in  his 
situation)  from  calling  for  a  repayment*'  after  he  came  of 
age.  In  Vatyhan  ▼.  Vanderstegen  (a),  a  married  woman 
borrowed  money,  fraudulently  representing  herself  to  be 
single,  it  was  held  that  her  appointed  estate  was  liable 
for  the  consequences.  In  BuVdey  v.  WUford(b)  the 
solicitor,  who  was  also  the  heir  at  law  of  a  testator, 
advised  the  levying  of  a  fine  which  revoked  the  will, 
and  then  claimed  the  estate ;  but  he  was  held  to  be  a 
trustee  for  the  devisee. 


Fourthly,  the  settlement  is  either  good  or  bad ;  if  the 
real  estates  are  not  bound,  the  consideration,  as  regards 
the  Plaintiff,  fails,  and  the  settlement  is  void  in  toio. 
The  Plaintiff  and  his  father  cannot  be  held  bound  by 
the  settlement,  if  it  be  not  binding  on  all  the  parties  to 
it,  and  the  personal  estate,  to  which  the  Plaintiff  would 
be  entitled  in  the  absence  of  the  settlement,  ought  not  ix> 
be  taken  away  from  him,  without  recouping  him  for  the 
loss  of  the  real  estate  for  which  he  has  contracted,  that 
is  without  giving  him  compensation ;  this  was  done  in 
Savill  V.  Savill  (c).  For  that  purpose,  the  appointment 
ought  to  be  declared  void  as  against  him. 


Mr.  JBaily  and  Mr.  Nalder^  for  the  executors  of 
Mrs.  Campbelly  argued,  that  the  Court,  though  it  could 
set  a  contract  aside,  could  not  make  a  new  one  for  the 
parties,  and  that  the  marriage  consideration  could  not  be 
recalled.  They  contended  that  Savill  v.  Savill  did  not 
apply,  and  cited  Pulvertoft  v.  Pulvfrtoft  {d) ;  Lloyd 
V.  Lloyd  (c) ;  Field  v.  Brown  (/) ;  Cave  v.  Cave  {g). 

The 
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The  Master  of  the  Rolls. 

I  can  relieve  the  trustees  of  the  will  of  Sir  William 
Ingilby  from  two  points.  As  to  the  real  estate^  my 
own  decision  in  Field  v.  Brown  (a),  affirmed  by  the 
Lords  Justices,  renders  it  impossible  for  me  to  hold,  that 
Mrs.  Campbell  or  her  heirs  are  bound  by  the  agreement 
as  to  the  real  estate,  for  being  an  infant  she  was  in- 
capable of  contracting.  I  express  no  opinion  as  to  the 
effect  of  a  person  entering  into  a  contract,  making  false 
representations  with  a  fraudulent  intention ;  there  is 
nothing  of  the  kind  here.  I  have  no  doubt  that  an  in- 
fant may  commit  a  fraud,  but  this  is  a  simple  case  of  an 
infant  entering  into  a  marriage  settlement.  I  am  of 
opinion  that  this  was  not  a  binding  contract,  and  that 
when  she  came  of  age,  she  was  not  bound  to  do  any- 
thing in  respect  of  it ;  she  died,  and  all  the  rights  remain 
the  same.  Sir  William  Ingilby  was  in  no  way  affected 
by  it ;  he  happened  to  be  one  of  the  trustees  of  the  mar- 
riage settlement  and  her  heir  presumptive ;  but  it  is  im- 
possible for  me  to  say  that  he  was  bound  by  the  articles. 
It  is  then  said,  that  he  is  estopped,  because  he  after- 
wards executed  two  deeds;  but  I  cannot  understand  the 
doctrine  of  estoppel  applying  to  such  a  case  as  this.  If 
a  person  obtains  a  benefit  under  a  deed  he  cannot  after- 
wards dispute  the  validity  of  it,  but  here  there  was  a 
mere  common  mistake,  which,  in  my  opinion,  in  no 
respect  bound  the  parties.  I  am  of  opinion  that  I  must 
hold  that  this  settlement  is  not  binding  on  the  real 
estate  of  this  lady ;  with  respect  to  the  other  parts  of 
the  case  I  should  like  to  hear  Mr.  Lloyd. 


1866. 


Mr.  Lloydf  Mr.  Cairns  and  Mr.  H.  R,  Young,  for  the 
trustees  of  the  will  of  Sir  William  Ingilby,  were  then 
heard  on  the  other  points. 

Mr. 
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1866.  Mr.  iJ.  Palmer f  in  reply,  cited  Croomer  v.  Lediard{a). 


The  Masteb  of  the  Rolls. 
I  will  consider  the  case. 


March  24. 


The  Master  of  the  Rolls. 

The  question  which  I  disposed  of  at  the  hearing  was 
not  whether  the  real  estate  passed  under  the  settlement, 
because  it  was  admitted  that  it  did  not,  but  whether  the 
trustee,  who,  at  the  date  of  the  settlement,  was  the  pre- 
sumptive heir  of  Mrs.  Campbell,  and  was  her  heir-at-law 
at  her  death,  was  bound  by  what  took  place  on  the  mar- 
riage, and  ought  to  make  good  the  consequences  arising 
out  of  the  fact,  which  it  was  asserted  he  had  alleged, 
viz.  that  she  had  then  attained  her  age  of  twenty-one 
years,  and  whether  the  deeds  which  were  afterwards 
executed  by  him,  asserting  the  same  fact,  did  not  estop 
him,  and  all  persons  claiming  through  him,  from  as- 
serting or  alleging  the  contrary,  and,  consequently, 
whether  he,  having  taken  her  real  estate,  would  not  be 
bound,  in  the  events  that  happened,  to  make  good  that 
assertion  so  far  as  to  support  the  uses  of  the  settlement. 


I  disposed  of  that  question,  at  the  hearing,  and  further 
consideration  has  confirmed  me  in  the  view  I  then  took, 
and  I  am  of  opinion,  not  only  that  the  real  estate  did 
not  pass,  but  that  there  was  a  common  mistake ;  that 
nobody  attended  to  the  circumstance  or  supposed  that 
it  was  necessary  accurately  to  inquire  into  this  fact,  for 
the  purpose  of  giving  validity  to  the  marriage  articles 

which 
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which  were  then  executed ;  that  there  was  nothing 
approaching  to  fraud,  or  which,  in  the  most  strained 
acceptation  of  the  term,  could  be  considered  as  amount- 
ing to  any  resemblance  of  fraud  in  the  case ;  and  that 
consequently,  the  parties  must  be  left  to  the  legal  conse- 
quences which  necessarily  flow  from  such  a  transaction, 
untainted  by  wilful  misrepresentation  or  wilful  conceal- 
ment of  any  fact. 
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The  next  question  that  arose  was,  whether  the  wife 
could  be  put  to  her  election,  and  whether  she  could 
claim  as  against  the  husband  the  personal  estate,  which, 
but  for  this  settlement  and  his  covenant  to  settle  her 
personal  property,  entered  into  in  consideration  of  the 
settlement  of  her  real  estate,  would  have  gone  to  him 
solely. 

It  was  suggested,  that,  in  this  respect,  the  settlement 
should  either  be  reformed,  or  that  the  wife  should  be  com- 
pelled to  elect  either  to  take  all  that  was  given  by  the 
settlement,  performing  her  part  of  it,  or  to  give  up  that 
which  the  husband  would  have  taken  unless  he  had  con- 
tracted to  settle  her  personal  estate  :  and  it  was  argued 
that,  in  the  events  which  have  happened,  it  must  be  con- 
sidered that  she  has  so  elected,  and,  consequently,  that 
compensation  must  be  made  to  the  husband  out  of  the 
personal  estate  which  she  has  appointed. 


It  is  important,  in  my  opinion,  to  consider,  how  this 
case  would  have  stood  if  Mrs.  Campbell  were  now  alive, 
and  the  discovery  of  her  infancy  had  been  made  imme- 
diately after  the  marriage.  The  view  I  take  of  the  case 
is  hypothetical,  for  the  purpose  of  examining  and  testing 
the  law  as  applicable  to  this  case,  because  the  evidence 
convinces  me,  that  if  this  lady  or  her  husband  had  been 
aware  of  the  circumstance,  she  would,  by  means  of  a  fine 

YOL.  XXI.  p  p  and 
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and  acknowledgment^  have  settled  her  real  estate  sub- 
sequently to  the  marriage.  I  consider  it  is  important  to 
regard  this  contract  in  the  way  in  which  it  would  have 
been  viewed,  if  Mrs.  Campbell  were  now  alive,  and  it 
had  been  discovered,  that  the  real  estate  was  not  bound, 
and  then  see  whether  she  could  have  been  compelled 
to  settle  it?  I  am  of  opinion  that  she  could  not.  The 
only  mode  in  which  the  real  estate  of  the  wife  could  be 
bound,  would  be  either  by  fine  or  by  a  conveyance  exe- 
cuted by  her,  and  acknowledged  under  the  Statute  for 
the  Abolition  of  Fines  and  Recoveries.  No  Court  could 
have  compelled  her  to  do  this,  for  the  acknowledgment 
would  be  ineffectual  unless  given  of  her  own  free  will, 
and  without  this  no  settlement  could  have  been  made 
of  her  real  estate. 


What,  then,  are  the  consequences  that  flow  from  that? 
Would  the  rest  of  the  articles  be  valid  ?  The  considera- 
tion for  the  articles,  which  was  marriage,  had,  if  I  may 
ose  the  expression,  already  been  paid,  and  so  fiir  as  it 
bound  the  parties,  it  was  totally  impossible  to  set  it 
aside ;  it  could  not  be  recalled,  the  marriage  was  binding 
on  the  wife,  although  an  infant,  as  soon  as  the  ceremony 
had  been  performed  ;  and  although  it  may  be  perfectly 
true,  that  the  husband  would  not  have  entered  into  the 
marriage  contract  without  an  express  agreement  that 
the  real  estate  of  the  wife  should  be  settled,  yet,  although 
it  turns  out  that  the  real  estate  is  excluded,  without  any 
fraud  or  anything  equivalent  to  fraud,  the  rest  of  the 
contract  must,  in  my  opinion,  stand,  and  this  Court 
must  act  upon  it. 


If  authorities  were  wanted  for  this  proposition,  they 
are  numerous.  They  come  down  from  a  very  early  to 
quite  a  late  period.    In  a  case.  North  v.  Ansell  (a),  the 

husband 

(a)  2  p.  Wm.  618. 


CASES  IN  CHANCERY. 


677 


hasbandy  in  consideratiou  of  500Z.,  which  he  was  to 
have  with  his  wife,  agreed  that  she  should  have  a  power 
of  appointing  200/.  out  of  his  estate.  Having  lived 
together  fifteen  years,  she  died,  and  appointed  200/.  to 
certain  persons.  The  appointees  under  her  will  sought 
to  enforce  payment  against  the  husband.  The  husband 
resisted  it,  on  the  ground  that  of  the  500/.  he  had  never 
received  more  than  300/.  But  the  Court  would  not 
listen  to  that,  and  said  the  settlement  must  be  executed 
and  carried  into  effect,  exactly  in  the  same  manner  as 
if  he  had  received  the  consideration,  and  that  the  prin- 
cipal consideration  for  the  contract  was  marriage. 
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This  is  gone  into  very  fully  in  Harvey  v.  Ashley  (a), 
in  which  Lord  Hardwicke  points  out  that  a  marriage 
contract  cannot  be  set  aside,  or  rescinded,  and  for  this 
reason: — because  there  are  third  parties,  as  children 
who  may  be  born,  who  are  purchasers  under  the  con- 
tract, and  it  is  totally  impossible  to  set  aside  the  con- 
tract as  regards  them.  For  that  reason,  in  the  case  of 
marriage  contracts,  even  though  the  relations  of  the  hus- 
band or  wife  may  fail  in  the  performance  of  what  they 
have  covenanted  to  do,  still  that  will  not  invalidate  the 
rest  of  the  contract,  where  it  has  been  followed  by  mar- 
riage.   Perkins  v.  Thornton  (6),  is  to  the  same  effect. 


There  is  also  Lloyd  v.  Lloyd  (c),  which  is  a  very 
strong  case,  and  very  clearly  illustrates  the  proposition 
laid  down  by  former  cases.  The  father  of  the  hus- 
band covenanted  to  pay  a  sum  of  money,  and  to  settle 
land  on  the  husband,  wife  and  issue  of  the  marriage ; 
in  consideration  of  which,  the  father  of  the  lady  con- 
tracted to  settle  lands  and  pay  a  sum  of  money  in 

like 
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like  manner.  There  were,  no  doubt,  several  and  inde- 
pendent covenants,  one  in  consideration  of  the  other; 
but  the  great  consideration  was  marriage.  The  marriage 
took  effect;  the  father  of  the  lady  failed  to  perform 
his  part  of  the  covenant,  and  it  was  not  possible  to 
enforce  it.  It  was  nevertheless  held,  that  the  father 
of  the  husband  was  bound  to  perform  his  part  of  the 
covenant,  and  that  he  must  complete  it.  The  princi- 
ples laid  down  in  those  cases  establish  very  clearly, 
that  so  far,  at  all  events,  as  purchasers  are  concerned, 
the  contract  must  be  carried  into  effect,  and  will  be  en* 
forced. 


Then  it  is  contended,  that  although  this  may  be  true 
as  relates  to  purchasers,  it  does  not  apply  to  volunteers 
under  a  settlement ;  and  that,  in  point  of  fact,  the  ap- 
pointees of  the  wife  are  volunteers  under  the  settlement 
I  think  it  unnecessary  to  inquire  how  far  this  Court 
would,  at  the  instance  of  one  party  to  a  marriage  con- 
tract, after  the  marriage  had  taken  place,  order  a  settle- 
ment to  be  executed  in  conformity  with  the  articles  in 
favour  of  some  collateral  person,  who  was  not  within 
the  consideration  of  marriage.  It  is  not  necessary,  in 
my  opinion,  to  consider  that  question  in  this  case.  It 
is  undoubtedly  true,  that  there  are  many  cases  in  which 
one  person  may,  for  value,  contract  with  another  to 
confer  a  benefit  upon  a  third  person,  who  has  contributed 
no  portion  of  the  consideration^  That  species  of  con- 
tract is  binding  between  the  parties  (a),  and  if  any  au- 
thority were  wanted  for  that  principle,  it  will  be  found 
to  be  clearly  recognized  by  the  Lord  Justice  Knight 
Bruce,  in  the  case  of  Davenport  v.Bishapp  (i),  in  which 
there  is  a  dictum  to  that  effect.   I  do  not,  however,  think 

it 
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it  necessary  to  consider  that  qnestion  upon  the  present 
occasion. 

The  case  of  Savill  v.  SaviU(a)  determined,  that  where 
parties  enter  into  a  marriage  contract,  which,  by  reason 
of  the  course  of  events,  failed  with  respect  to  the  acts 
to  be  done  by  the  wife,  the  acts  contracted  to  be  done 
by  the  husband  should  not  be  held  binding  upon  him, 
so  far  as  collaterals  were  concerned,  who  were  not  within 
the  scope  of  the  marriage  contract.  That  is  the  general 
effect  of  the  case.  There  the  case  was  to  this  effect, — 
the  husband,  on  his  marriage,  settled  all  the  personal 
property  of  the  wife,  and  the  wife  agreed  to  settle  her 
land  when  she  came  of  age.  The  marriage  took  effect, 
but  she  died  an  infant,  and  there  was  no  issue  of  the 
marriage.  The  heir,  who  was  also  one  of  the  next  of 
kin,  insisted  that  the  land  was  not  bound,  and  this  the 
Court  held  to  be  the  case.  But  she  also  claimed  an 
interest  in  the  personal  estate,  under  the  ultimate  limita- 
tion in  the  settlement ;  the  Court,  however,  held,  that 
the  next  of  kin,  who,  in  a  sense,  were  volunteers,  could 
not  be  allowed  to  claim  the  benefit  of  part  of  the  con* 
tract  against  the  husband,  who  was  not  permitted  to  have 
the  benefit  of  the  whole  of  it,  and  that,  as  against  the 
volunteers,  he  was  entitled  to  compensation,  out  of  the 
personal  estate,  for  the  loss  of  the  interest  in  the  real 
estate  which  the  marriage  articles  purported  to  give 
him. 
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That  brings  me  to  consider  this  question,  are  the 
appointees  purchasers  or  volunteers  under  this  settle- 
ment? The  appointees  are  not  persons  named  in  the 
articles ;  they  do  not  take  as  persons  named  in  favour 
of  whom  the  contract  is  made.     The  next  of  kin,  it 

may 
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may  be  said,  do  so,  for  the  property  is  limited  in  this 
way,— after  the  death  of  the  survivor  to  the  children  of 
the  marriage,  and  in  default  of  children,  as  the  wife  shall 
appoint,  and  in  default  of  appointment,  to  the  next  of 
kin,  as  if  the  wife  had  died  unmarried;  thereby  excluding 
the  husband,  who  would  have  been  entitled,  by  force  of 
law,  in  case  the  property  had  been  treated  as  that  of  the 
wife.     In  that  case,  therefore,  it  may  be  said,  that  the 
next  of  kin  are  persons  named,  who  are  to  take  under 
the  marriage  contract,  in  a  particular  event,  but  who  are 
not  within  the  consideration  of  marriage.     But  the  ap- 
pointees are  not  so ;  they  take  by  virtue  of  the  gift  of 
the  wife.    The  wife  is  within  the  consideration  of  mar- 
riage, and  she  contracts,  that  in  consideration  of  the 
marriage,  she  shall  be  at  liberty,  in  case  there  should  be 
no  issue  of  the  marriage,  to  deal  with  the  money  as  she 
shall  think  fit,  by  appointment  by  will.    It  is  a  contract 
entered  into  by  her  for  her  own  benefit,  the  considera- 
tion of  which  is  marriage.     In  one  sense  the  appointees 
are  volunteers,  that  is  to  say,  they  are  volunteers  as 
between  her  and  themselves,  but  they  take  by  virtue  of 
a  gift  made  by  one  who  is  not  a  volunteer  but  a  pur- 
chaser, and  therefore  as  between  themselves  and  the 
husband,  they  are  not  volunteers,  but  they  claim  under, 
and  stand  in  the  situation  of  a  purchaser. 

I  may  illustrate  the  distinction  which  I  take  by 
another  similar  instance.  Suppose,  under  a  contract  of 
marriage,  a  son  had  acquired  a  vested  interest,  which 
he  might  dispose  of  upon  attaining  twenty-one,  and 
that  he  had  by  will  given  it  to  A.  B.  A,  i3.,  no  doubt, 
if  he  had  been  named  in  the  settlement  as  the  person  to 
take  in  default  of  appointment,  would  have  been  a 
volunteer ;  but  as  he  takes  under  the  will  of  a  child, 
who  is  a  purchaser  under  the  marriage  settlement,  he 

stands 
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stands  in  the  shoes  of  the  person  under  whose  appoint- 
ment he  takes,  and  is  therefore  entitled  to  stand  in  the 
situation  of  a  purchaser.  In  my  opinion,  therefore, 
although  the  case  of  Savill  v.  Savill  might  have  applied 
if  Mrs.  Campbellj  in  this  case,  had  died  without  making 
any  appointment,  and  might  have  applied  as  against 
the  next  of  kin,  it  does  not  apply,  as  against  the  ap- 
pointees, taking  by  virtue  of  the  appointment  of  the 
wife,  who  contracted  for  that  power  for  her  own  benefit., 
and  is  a  purchaser  under  the  settlement,  and  which 
appointees  stand  in  her  place.  It  appears  to  me  that 
this  case  depends  very  much  on  the  same  question,  viz. 
whether  the  marriage  articles  are  valid  or  not,  and 
whether  the  Court  could,  after  the  mamage,  have  carried 
them  into  effect,  by  directing  a  settlement  of  the  rest  of 
the  property,  omitting  the  real  estate  of  the  wife,  or 
whether  she  could  have  been  compelled  to  elect,  either 
to  settle  the  real  estate,  or  to  give  up  the  benefits  in  the 
personal  estate,  for  which  she  had  contracted  with  her 
husband,  and  forego  the  other  advantages  which  she 
would  have  obtained.  Excluding  any  question  of  mis- 
representation, which  might  vary  the  case,  the  wife 
could  not,  in  my  opinion,  in  such  a  case,  have  been  put 
to  her  election,  and  I  think  this  point  is  involved  in  the 
question  whether  the  settlement  was  a  good  one  or  not. 
By  whom  could  she  have  been  put  to  her  election  ? 
Could  the  husband  have  called  upon  her  to  elect  either 
to  settle  her  real  estate  or  renounce  the  benefit  of  his 
covenant,  by  which  he  had  contracted  that  certain 
money  should  go  to  the  issue  ?  I  have  already  shewn 
that  he  could  not  do  so,  so  as  to  affect  the  issue  of  the 
marriage.  Could  she  have  done  so,  so  as  to  affect  her- 
self and  her  own  interests,  provided  there  had  been  no 
issue  of  the  marriage?  I  am  of  opinion  that,  both 
upon  principle  and  authority,  she  could  not,  and  the 

case 
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case  of  Frank  v.  Frank  (a\  to  which  I  shall  presently 
refer,  and  another  case,  seem  to  establish  that  pro- 
position. Stili  less^  even  if  the  question  of  election 
had  arisen,  could  she  have  been  said  to  have  elected 
without  having  been  aware  of  the  circumstance,  and 
without  knowing  all  the  facts  which  related  to  the 
case. 

The  case  to  which  I  was  referred,  and  which  was 
very  strongly  insisted  on,  as  governing  the  present, 
was  Ardesoife  v.  Bennet(b)j  but  I  am  at  a  loss  to  see 
bow  it  bears  on  this  case. 


Ardesoife  v.  Bennet{b)  was  a  case  of  this  description: — 
In  the  first  place,  it  was  not  the  case  of  a  wife  electing 
to  take  anything  as  between  herself  and  her  husband. 
It  was  no  case  of  that  description  at  all.  The  question 
did  not  arise  upon  a  marriage  contract,  or  upon  any 
question  which  related  to  persons  claiming  under  or  by 
virtue  of  a  marriage  contract.  The  facts  of  the  case  were 
these : — a  person  of  the  name  of  Wilson  bought  a  copy- 
hold estate,  and  immediately  after  he  had  bought  and 
paid  for  it,  he  made  his  will,  by  which  he  left  the  copy- 
hold estate  to  his  mother;  he  left  a  legacy  of  5,000/.  to  his 
sister,  who  was  his  heiress  at  law  and  a  married  woman, 
and  he  left  it  to  her  for  her  separate  use,  with  certain 
directions,  that  she  should  have  a  power  of  appointment 
over  it,  and  that  if  she  did  not  appoint  it,  it  should  go 
to  her  next  of  kin.  He  died  immediately  after  having 
made  the  will,  and  as  he  died  before  being  admitted  to 
the  copyhold,  the  will  was  inoperative,  and  did  not  pass 
the  copyhold.  What  took  place  on  the  death  of  the 
son  was  this: — the  mother  was  immediately  put  into 

possession 

(a)  3  Myl.  4  Cr.  171.  (6)  2  Dick.  463. 


CASES  IN  CHANCERY. 

possession  of  the  copyhold,  she  was  admitted^  the 
daughter  took  the  SyOOOZ.,  and  this  continued  for  five 
years,  and  then  the  daughter  died,  leaving  a  son,  who 
was  the  heir  of  the  testator,  and  thereupon,  the  father, 
as  the  guardian  of  the  son,  procured  himself,  or  his  son, 
to  be  admitted,  and  excluded  the  mother.  A  bill  was 
then  filed  in  this  Court ;  and  it  was  held,  in  that  state 
of  circumstances,  that  the  sister,  who  during  her  life  was 
the  heir  at  law,  had  elected  to  take  the  legacy  and  not 
to  take  the  land.  No  doubt  she  was  a  married  woman 
at  the  time,  but  she  was  not  a  married  woman  so  far  as 
regarded  the  legacy,  for  the  legacy  was  expressly  given 
to  her  for  her  separate  use,  and  she  had  the  power  of  dis« 
posing  of  it  exactly  in  any  manner  she  thought  fit.  This 
Court  no  doubt  would  not  have  allowed  her  to  take  the 
legacy  and  the  land,  and  the  legacy  being  of  greater 
value  than  the  land,  it  was  held,  there  had  been  a  con- 
cluded election,  and  that  all  the  parties  were  bound. 


Campbell 

V. 

Inoilbt. 


I  do  not  see  in  what  way  that  case  can  be  treated,  as 
afiecting  the  question  of  whether  a  husband  and  wife, 
after  coverture,  can,  by  contract  between  them,  vary 
the  marriage  articles,  and  so  give  the  husband  some- 
thing which  possibly  he  would  not  have  given  up,  un- 
less he  had  expected  to  receive  something  from  another 
quarter,  which  he  did  not  receive. 


The  case  of  Frank  v.  Frank  (a),  appears  to  me  to  be 
very  clear  and  distinct  upon  this  point.  Frank  v.  Frank 
was  the  case  of  a  married  woman,  who  during  the 
coverture  had  agreed  to  take  a  jointure  from  her  hus- 
band, in  lieu  of  dower.  After  his  death,  it  was  held, 
that  she  had  not  the  contracting  power  to  do  so ;  that 
she  could  not  elect  to  take  jointure  in  lieu  of  her  com- 
mon 

(fl)  3  Afy/.  *  Cr.  171. 
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mon  law  right  to  dower,  and  accordingly  that  the 
arrangement  was  not  binding  upon  and  in  no  degree 
affected  her. 

There  is  a  case,  reported  very  shortly,  and  not  very 
distinctly  as  to  all  the  points,  which,  as  far  as  it  goes, 
seems  to  be  clear  upon  this  question  ;  it  is  Hancock  v. 
Hancock  (a),  and  it  was  a  case  of  this  description :  the 
marriage  articles  expressly  agreed  that  the  wife  should 
have  the  power  to  take  the  sum  of  3,000/.,  if  she  thought 
fit,  or  in  default  of  her  taking  it,  400/.  a  year  should  be 
settled  upon  her  and  the  issue  of  the  marriage.  The 
case  says,  that  she  elected  to  take  the  3,000/.,  neverthe- 
less, at  the  instance  of  the  children,  that  was  set  aside, 
and  a  settlement  of  400/.  a  year  upon  the  wife  and 
children  was  decreed,  I  presume,  upon  giving  up  the 
3,000/.,  although  that  does  not  appear  by  the  report  of 
the  case. 

That  shews  very  clearly  that  there  could  be  no  power 
to  contract  as  against  persons  who  are  purchasers  under 
a  settlement,  nor  does  it  appear  to  roe  that  there  is  a 
power  to  contract  as  between  the  husband  and  wife  in 
such  a  matter  as  this  relates  to. 


Therefore,  not  in  the  slightest  degree  impeaching  the 
authority  of  Savill  v.  Savill^  but  on  the  principle  that 
this  contract  is  a  binding  and  valid  contract,  in  con- 
sideration of  marriage,  which  is  the  primary  and  great 
consideration  which  binds  the  whole  contract,  and  all 
the  parties  to  it,  I  am  of  opinion  that  it  cannot  be  varied 
subsequently,  and  that,  consequently,  the  appointees 
who  take  under  the  gift  of  the  wife,  who  was  a  pur- 
chaser, are  entitled  to  the  benefits  which  they  so  claim, 

that 

(a)  2  Vem,  OQ^. 
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that  no  case  of  election  arose,  and  that  no  election  was  1856. 

made,  and  therefore  I  shall  make  a  declaration  to  carry  ^-^^v-^^i/ 

into  effect  the  view  which  I  have  expressed  with  respect  ^^^^^^ 

to  this  part  of  the  case.  Ihoilbt. 


INGILBY  V.  AMCOTTS. 

Afarch  7,  14. 

TN  1795,  a  settlement  was  made,  by  which  •*  the  Ket-  A  contingent 
■^  tlethorpe  estate"  was  settled  in  a  manner  which  it  ®^^^  L^gbiA- 
is  not  necessary  to  state  in  detail  (a).  ing  clause 

may  be  de- 
vised botb  by 

In  1808,  Frances  Buckwarth  devised  "  the  Harring-  *^«  ojd  and 

new  law 
ton  estate"  to  Augusta  Ingilby^  in  fee,  with  an  executory      Devise  of 

devise  over  to  her  sister,  Diana  Campbell^  in  fee,  in  the  f|**^  ^.^^  ^' 
event  of  Augusta^  in  her  lifetime,  coming  into  actual  executory  shift- 
possession  of  the  KettUtAorpe  estate  under  the  settle-  |o^B.*'^J|3*hcr 

ment  of  1796.  heirs,  in  the 

event  of  A. 
becoming  en- 

What  happened  was  this  :— Dtana  Campbell  died  in  ^^^[^  ^^  »«-  ^ 

.        '  ^  other  estate,  Y, 

1841,  without  leaving  issue.     Her  real  estates  there-  B.  died  first, 
upon  descended  on  her  brother  and  heir  at  law.  Sir  Wil-  5"^  ^""l^^^ 

^  '  descended  on 

liam  Ingilby,     He  died,  without  issue,  in  May^  1854,  Cher  heir, 
having,  by  his  will,  dated  in  1851,  devised  his  residuary  ^{^^  io  1851 
real  estate  to  trustees  for  sale,  but  the  Kettletharpe  estate  made  a  general 
thereupon  descended,  under  the  limitations  contained  in  real  estate. 
the  settlement  of  1795,  on  his  sister,  Elizabeth  Ingilby.  Some  months 

.  '  :f      if    after  his  death, 

She  died  unmarried  in  June,  1854,  and  the  Kettletharpe  the  event  took 
estate  thereupon  passed,  under  the  settlement  of  1795,  fbe^^y^g^te^^ 
to  Augusta  ;  and  under  the  shifting  clause  in  the  will  of  was  to  shift 
1808,  "  the  Harrington  estate"  passed  to  the  represen-  Upi^j  jj^j^j  ^^^ 
tatives  of  Diana,   in  fee.     The   question    was,   whe-  «"^^«  -^• 

.  .       r  passed  by  C/s 

ther  the  contingent  interest,  which  in  1841  descended  to  will,  and  did 

g:.  not  descend 
either  to  the 
(a)  But  see  anil,  p.  568«  heir  of  B,  or 

of  C. 
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Sir  William  from  his  sister  Diana,  and  came  into  pos- 
session after  his  death,  and  in  June,  1854,  had  or  had 
not  passed  by  his  will. 

The  Plaintiffs  were  the  devisees  onder  the  will  of  Sir 
William  Ingilby,  The  Defendants  were  the  co-heirs  at 
law  of  Sir  William  Ingilby  and  of  Diana  Campbell. 

Mr.  R.  Palmer  and  Mr.  J7.  22.  Young,  for  the  Plain- 
tiffs. Possibilities  are  devisable,  and  pass  by  descent; 
Goodtitle  d.  OumaU  v.  Wood  {a) ;  Jones  v.  Perry  (b) ; 
and  contingent,  springing  and  executory  uses  are  also 
both  descendible  and  devisable;  Selwin  v.  Selwin(c)\ 
Paterson  v.  Hills  (d) ;  Feame*s  Cont.  Rem.  (8th  ed.)  (e). 
The  heir  of  a  purchaser,  though  never  in  possession, 
can  devise  the  estate ;  Doe  v.  Martyn  (/) ;  therefore  the 
Harrington  estate  passed  to  the  Plaintiffs  under  the  will 
of  Sir  William  Ingilby.  They  also  cited  3  &  4  Will  4, 
c.  106,  s.  2. 

Mr.  Lloyd  and  Mr.  Dickinson,  in  the  same  interest 
If  an  interest  in  an  estate  is  descendible,  it  is  devisable. 
Now  it  is  admitted  on  both  sides  to  be  descendible,  for 
the  Defendants  claim  it  as  heirs  by  descent.  Diana 
could  herself  have  devised  her  interest ;  then  what  was 
there  to  prevent  its  being  devised  in  the  interval  be- 
tween her  death  and  that  of  Elizabeth  by  the  parties 
in  whom  it  was  then  vested  in  interest?  The  only  pos- 
sibilities which  are  incapable  of  passing  by  will  are 
those  without  an  interest,  as  the  spes  successionis  of  the 
heir.    They  cited  Moor  v.  Hawkins  (g). 

The  Solicitor-General  (Sir  R.  Bethell)  and  Mr.  Cairns, 


contra. 


(a)   Wiilet,2U, 
(6)  3  Term  Rep,  88. 
(c)  1  W,  Blackst.  222,  251. 
(</}  19  Law  J.,  CA.,  310. 


(e)  Pages  368,  371. 
( /•)  8  Bam,  8f  O.  510. 
(g)  2  Eitn,  342. 
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contrd.  No  doubt,  an  interest  in  an  estate  which  is  1856* 
descendible  is  also  devisable,  but  Sir  William  Ingilby 
had  no  interest  in  this  estate  which  was  descendible  to 
his  own  heirs.  Under  the  old  law,  the  descent  was 
traced  from  the  person  last  seised,  when  the  estate  was 
of  such  a  nature  that  seisin  could  be  had  of  it ;  thus, 
in  regard  to  estates  in  remainder  or  reversion,  the 
descent  was  traced  to  the  last  purchaser;  Watkins  on 
Descents  (a).  The  rule  of  descent  ''  requires  that  a 
person  who  claims  a  fee  simple  by  descent  from  one 
who  was  first  purchaser  of  the  reversion  or  remainder 
expectant  on  a  freehold  estate,  must  make  himself  heir 
to  such  purchaser  at  the  time  when  that  reversion  or 
remainder  falls  into  possession ;"  Fearne^  Cont.  Rem. 
8th  ed.  (&). 

Thus  in  Goodright  v.  Searle{c\  a  testator  devised 
lands  to  his  son  G.  in  fee,  but  if  he  died  under  twenty- 
one,  &c.,  to  P.  (the  testator's  mother)  in  fee.  P.  died, 
and  afterwards  G,  died  under  twenty-one,  &c.  It  was 
held,  that  the  lands  vested  in  that  person  who  was  heir 
at  law  of  P.  (the  first  purchaser)  at  the  time  the  contin- 
gency happened.  So  in  Goodtiile  d.  Vincent  v.  White  (d). 
Upon  a  devise  in  trust  for  the  testator's  only  daughter 
M.  '*  till  she  arrived  at  the  age  of  twenty-one;"  and  in 
case  of  M*s  death  ^*  before  she  arrived  at  twenty-one," 
then  to  J3,  his  wife  :  it  was  held,  that  J3.,  the  mother, 
took  an  executory  devise  in  fee,  which,  upon  her  death, 
descended  to  the  daughter:  upon  whose  death,  under 
twenty-one,  the  fee  which  she  had  ex  parte  patemd 
during  her  life  descended  to  her  heirs  ex  parte  matemd. 

When  the  estate  of  Diana  fell  into  possession,  in 

June, 

(a)  Page  120.  (c)  2  Wilton,  29. 

(6)  Page  661.  (<0  15  Ea$t,  174. 
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June^  1854,  her  heir  at  law  at  that  time,  and  not  the  heir 
at  law  of  Sir  William,  became  seised ;  Doe  v.  Hutton  (a). 
The  estate  was  not  descendible  to  the  heir  of  Sir  WiU 
lianiy  and  therefore  was  not  devisable  by  him.  The 
Statute  of  Wills  only  enables  the  testator  to  devise  inte- 
rests which,  in  default  of  devise,  would  have  descended 
to  his  own  heirs.  Here  the  estate  could  not  have  de- 
scended to  the  heir  of  Sir  WilHam,  but  must  have 
devolved  on  the  heir  of  Diana,  consequently  he  had  no 
descendible  interest  in  the  estate,  and  therefore  could 
not  devise  it  It  is  also  to  be  observed,  ^at  Sir  William 
could  never  personally  have  inherited  this  interest,  for  it 
could  only  take  effect  on  his  own  death,  and  practically 
he  could  only  take  by  surviving  himself.  The  case 
bears  some  analogy  to  Duberley  v.  Day  (i),  in  which  it 
was  held,  that  a  husband  cannot  assign  a  reversionary 
interest  of  his  wife  in  leaseholds  which  cannot  by  pos- 
sibility vest  in  possession  during  the  coverture. 


They  also  referred  to  3  &  4  WiU.  4,  c.  106,  s.  2. 

Mr.  Baily  and  Mr.  Nalder,  for  Mr.  and  Mrs.  Am- 
cotts.  There  is  no  authority  to  shew  that  Sir  William 
could  have  devised  this  interest.  By  the  old  law,  it  was 
not  descendible  to  the  general  heir  of  Sir  William,  but 
to  the  heir  of  Diana.  If  it  was  not  descendible  to  his 
general  heir,  it  was  not  devisable  by  him :  both  are 
governed  by  the  same  principle,  and  he  could  not  devise 
away  from  the  heir  of  Diana.  The  statutes  3  &  4 
WiU.  4,  c.  106,  and  1  Vict.  c.  26,  s.  3,  rather  strengthen 
this  view ;  the  principle  is  this : — that  all  that  will  pass 
from  the  testator  to  his  heir  or  executor  may  be  disposed 
of  by  his  will  also. 


Mr. 


(a)  3  Boi.  4  Ptd.  643. 


(6)  16  Beav.  33. 
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Mr.  Longworthyy  for  other  parties. 
Mr.  Wickens,  for  the  trustees. 


589 


Mr.  Selwyn^  for  De  Morlot  and  wife,  cited  6  Cruise^       1866. 
Digest,  4th  ed.  (a). 


Inoilby 

V. 

Amcotts. 


Wright  v.  Wright  {b)  and  Doe  d.  Catkin  v.  Tomkin- 
son  (c)y  were  also  referred  to.* 

Mr.  jR.  Palmer,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls. 

This  case  proceeds  in  a  great  measure  upon  the  same 
transactions,  and  relating  to  the  same  family,  as  the 
former  case(c/);  but  this  case  is  much  easier  than  the 
last,  and  it  presents  no  difficulty,  in  my  opinion,  either 
in  principle  or  authority. 

^  The  state  of  the  case  is  this  : — By  a  settlement  made 
of  the  Kettlethcrpe  estates,  on  the  marriage  of  Sir  WiU 
liam  Ingilby  on  the  10th  of  November,  1795,  the  Ket- 
tletharpe  estate  was  settled  to  Sir  William  Ingilby  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  his  daughters,  as  tenants  in 
common  in  tail,  and  then  with  similar  limitations  to  his 
sister  Elizabeth,  In  default  of  issue  by  her,  similar 
limitations  in  favour  of  his  sister  Augusta ;  and  on 
failure  of  issue  by  her,  similar  limitations  in  favour  of 

his 


March  14. 


(a)  Pi^e  26. 

(6)  1  Va.  ten.  410. 

(c)  2  MauU  i  S.  165. 


{d)  Campbell  v.  Ingilby,  ante, 
p.  567. 
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his  daughter  Diana,  and  so  on.     In  1808,  Mrs.  Buck" 
worth,  who   was  possessed  of  two  estates,  called  the 
Harrington  and  the  Fisherton  estates,  left  the  property 
in  this  manner : — She  gave  it  to  Augusta  in  fee,  with  a 
shifting  clause  or  an  executory  devise,  directing  that  if 
Augusta  should  ever  come  into  a(5{ual  possession  of  the 
Kettlethorpe  estate,  thereupon  her  estate  in  the  Fisher- 
ton and  Harrington  estates  should  cease,  and  the  es- 
tate should  go  over  to  her  next  sister  Diana.    And  she 
gave  a  similar  direction  if  Diana  came  into  possession 
of  the  Kettlethorpe  estates,  that  her  estates  should  go 
over  to  Julia,  and  in  the  same   manner  as  to  Con^ 
stance.     In  1841  Diana  died  without  issue,  and  with- 
out ever  having  been  in  possession  of  the  Kettlethorpe 
estates.    The  consequence  was,  that  the  executory  de- 
vise, so  far  as  she  was  concerned,  could  not  take  effect 
to  deprive  her  of  any  interest,  but  it  would  become  an 
indefeasible  interest  in  her  if  it  ever  vested  in  her  at 
all.     This  was  an  executory  devise,  and  she  left  Sir 
William  Ingilby,  her  brother,  her  heir  at  law.    He  died 
in  May,  1854,  without  leaving  any  children  surviving 
him,  and  thereupon  JElizabelh  entered  into  possession 
of  the  Kettlethorpe  estates. 


Upon  the  death  of  Sir  William  Ingilby,  the  present 
claimants  and  Elizabeth  were  his  co-heirs  at  law,  being 
either  sisters  or  the  issue  of  sisters.  Elizabeth  died  on 
the  15th  of  June,  1854,  and  thereupon  Augusta  came 
into  possession  of  the  Kettlethorpe  estates,  and  the 
executory  devise  took  effect  in  Diana  and  her  heirs, 
Diana  being  then  dead  the  claimants  were  her  heirs  at 
law. 


The  question  is,  whether  this  estate  passed  under 
the  will  which  Sir  William  Ingilby  made ;  and  I  have 
not  the  slightest  doubt  it  passed  by  his  will.     The 

question 
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question  is,  whether  Sir  William  Ingilhy  had  power,  1866. 
by  deed  or  will,  to  dispose  of  this  executory  interest, 
which  was  vested  in  Diana,  and  which  had  descended 
to  him  as  heir  at  law.  It  is  admitted  in  argument, 
that  what  is  descendible  is  devisable;  that  a  property 
that  can  descend  can  pass  by  will ;  but  then  it  is  said, 
that  this  was  not  descendible,  in  the  sense  in  which 
that  word  is  used  as  applicable  to  cases  of  this  de- 
scription ;  namely,  that  although  it  was  descendible  to 
heirs,  yet  it  was  not  descendible  to  the  heirs  general 
of  Sir  William  Ingilby,  but  that  it  was  descendible,  in 
fact,  to  the  heirs  of  Diana,  if  there  were  a  distinction 
between  them ;  that  the  persons  who  would  take  would, 
in  fact,  take  it  only  as  the  heirs  of  Diana ;  and,  that, 
therefore,  it  was  not  descendible,  in  such  a  sense,  as  to 
give  him  the  power  of  devising  it. 

In  my  opinion,  the  word  is  used  in  this  sense : — that 
the  word  **  descendible  "  is  applicable  to  what  is  the 
quality  of  the  estate  or  interest  in  its  inception,  and  that 
if  it  is  descendible,  then  it  is  a  descendible  interest 
throughout  the  whole  line  of  persons  who  take  it  and 
all  the  limitations ;  and  that  this  was  a  descendible  or 
devisable  interest  in  Diana  in  fact  is  not  disputed ;  it 
is  settled,  by  a  great  variety  of  cases,  and  it  is  really 
not  at  all  a  matter  in  dispute.  She  died  in  1841.  This 
interest,  such  as  it  was,  then  passed  from  her  to  her 
heir  at  law,  and,  in  my  opinion,  it  passed  to  her  heir 
at  law  exactly  in  the  same  way  as  it  came  from  her. 
It  was  not  aiFected  or  altered  by  the  transmission.  It 
was,  in  point  of  fact,  a  descendible  and  devisable  in- 
terest in  her,  and  if  so,  it  was  the  same  thing  in 
him.  I  look  at  it  both  under  the  old  law  and  under 
the  new  law ;  that  is,  how  it  may  be  varied  by  the  Sta- 
tute altering  the  law  of  inheritance,  which  passed  in  the 
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third  and  fourth  years  of  the  reign  of  King  WiUiarn 
the  Fourth,  and  how  it  was  before  that  time. 

• 

It  is  saidy  undoubtedly,  that  if  Sir  William  Ingilby 
had  died  intestate,  this  interest  would  have  passed  to 
the  heir  of  Diana,  and  not  to  the  heir  of  Sir  William 
Inyilby.  That  undoubtedly  is  true ;  but  this  does  not, 
in  my  opinion,  make  any  difference.  By  the  law  before 
the  statute  of  inheritance,  in  matters  which  were  capable 
of  seisin,  it  was  always  traced  back  to  the  person  last 
seised;  but  in  estates  incapable  of  seisin,  such  as  re- 
mainders and  reversions,  it  was  traced  back  to  the  last 
purchaser,  and  thus  it  is  contended,  that  as  this  interest 
was  not  descendible  to  the  heir  of  Sir  William  Ingilby, 
it  was  not  devisable  by  him. 

It  is  to  be  observed  to  what  this  would  lead.  I 
suggested  the  difficulty  to  Mr.  Solicitor-General,  when 
he  was  arguing  it  before  me,  but  met  with  no  satisfactory 
answer. 


This  rule  of  descent  is  not  confined  to  contingent 
interests,  for  vested  interests  in  remainder  and  reversion 
are  exactly  in  the  same  situation,  and  yet  no  one  ever 
supposed,  that  a  person  who  became  entitled,  by  descent, 
to  a  vested  interest  in  remainder,  or  to  a  reversion  ex- 
pectant upon  the  decease  of  a  tenant  for  life,  was  totally 
unable  to  dispose  of  such  interest  either  by  deed  or  by 
will,  or,  in  other  words,  was  unable  to  grant  or  devise 
it  The  argument  for  the  Defendants  has  not  pointed 
out  any  distinction  between  contingent  or  vested  inter- 
ests, nor,  in  fact,  did  their  argument  affect  to  do  so, 
and  the  argument  fails,  unless  it  goes  to  this  extent : — 
that  if  there  had  been  a  vested  reversion  in  fee  in 
Diana,  expectant  upon  the  determination  of  the  pre* 

vious 
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vious  life  estate,  which  had  not  fallen  into  possession  1856. 
during  her  life,  and  had  not  been  disposed  of  by  her, 
then,  under  the  old  law.  Sir  William  Ingilby,  her  heir 
at  law  at  her  death,  could  not  have  disposed  of  it,  either 
by  deed  or  will :  a  doctrine  which  is  not  only  directly 
opposed  to  all  authority,  bat  which  is  inconsistent  with 
every  principle  of  real  property.  In  fact,  under  the  old 
law,  there  really  could  be  no  question  respecting  it,  and 
Mr.  Solicitor- General  admitted  it  to  be  so,  and  felt  the 
difficulty  very  strongly.  I  admit  that  Mr.  Baily  felt, 
that  if  he  admitted  that,  he  admitted  the  whole  case 
against  him;  and  be  was  compelled  to  contend,  that 
even  under  the  old  law,  it  would  not  have  that  effect. 
But  in  point  of  fact,  this  admission  and  this  refusal  to 
admit,  in  my  opinion,  merely  shew  the  extreme  diffi- 
culty that  Counsel  are  under,  when  they  are  compelled 
to  argue  a  case,  in  support  of  which  there  is  so  little 
real  argument  to  be  given. 

How  does  the  matter  stand  under  the  new  statute  ? 
The  statute  of  the  3rd  &  4th  Will  4,  c.  106,  lays  down 
this : — the  law  was  different  on  the  subject,  as  I  have 
already  said,  in  those  cases  in  which  there  was  a 
seisin  of  property,  and  in  those  cases  in  which  there 
was  no  seisin,  and  it  was  considered  very  desirable  to 
assimilate  the  law  on  that  subject,  and,  accordingly, 
the  new  statute  has  altered  the  law  of  inheritance  in 
this  respect,  and  has  endeavoured  to  assimilate  the 
law,  both  with  regard  to  matters  capable  of  seisin, 
and  the  law  as  applied  to  matters  incapable  of  seisin. 
Accordingly,  it  enacts,  that  if  an  estate  in  possession 
descend  on  the  heir  of  a  purchaser,  and  he  does  not 
deal  with  it  in  any  manner  whatsoever,  and  then  dies 
intestate,  it  will  descend,  not  upon  his  heir,  but  upon 
the  heir  of  the  purchaser.  That  is  what  the  statute  has 
enacted.     The  recommendation  of  the  Real  Property 

Q  Q  2  Commissioners 
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Inoilbt 

V. 

Amcotti. 


CommiftBioners  undoubtedly  was,  that  the  law  should  be 
assimilated  in  this  way,  that  the  heir  of  the  last  person 
entitled  should  be-  the  person  to  take,  but  the  legit  la- 
ture  did  not  think  fit  to  adopt  that  course,  but  enacted, 
that  it  should  always  be  referred  to  the  heir  of  the  last 
purchaser.  The  old  rule  undoubtedly  was  (and  that 
was  referred  to  by  Mr.  Solicitor- General)  seisina  facit 
stipitem;  but  that  old  rule  is  put  an  end  to  by  the 
statute,  because  in  all  cases,  whether  there  is  seisin  or 
not,  it  makes  it  go  to  the  heir  at  law  of  the  last  pur- 
chaser. Therefore,  in  my  opinion,  this  statute,  if  it  has 
any  bearing  upon  the  case,  has  rather  a  bearing  un- 
favourable to  the  Defendants,  for  it  could  not  have 
intended  to  prevent  a  person  who  inherited  an  estate  in 
fee  simple  in  possession  from  selling  or  devising  that 
estate,  and  yet,  it  is  argued,  that  as  regards  interests 
which  are  incapable  of  seisin,  it  has  that  effect,  by 
taking  away  the  descendible  character,  and  it  is  obvious, 
that  if  it  takes  away  the  descendible  character  in  one 
case,  it  takes  away  the  descendible  character  in  the 
other  case.  The  answer  is,  that  it  is  a  descendible 
estate  in  both  cases,  but  that  the  descent  is  traced  to 
the  heir  of  the  first  purchaser,  and  not  the  heir  of  the 
person  last  seised,  or  the  person  last  entitled,  whether 
it  be  a  matter  capable  of  seisin,  or  a  matter  incapable  of 
seisin. 


The  question  therefore,  in  my  opinion,  is  really  dis- 
posed of.  But  if  there  were  any  doubts  at  all  about  it, 
it  appears  to  me,  that  the  Wills  Act  (a)  disposes  of  any 
doubt  or  question  upon  that  subject,  for  the  third  sec- 
tion expressly  meets  this  particular  case.  It  says,  **  it 
shall  be  lawful  for  every  person  to  devise  all  real  es- 
tate which  he  shall  be  entitled  to,  either  at  law  or  in 

equity, 
(fl)  1  Vict.  c.  26.  t 
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equity,  at  the  time  of  his  death,  and  which  if  not  so 
devised,  bequeathed  or  disposed  of,  would  devolve  upon 
the  heir  at  law  or  customary  heir,  as  if  he  became  en- 
titled by  descent  of  his  ancestor,  executor,  or  adminis- 
trator." Therefore  it  exactly  meets  the  case.  It  is  not 
merely  those  cases  which  would  go  to  his  heir  at  law, 
but  those  to  which  he  became  entitled  by  the  descent  of 
his  ancestor ;  and  the  latter  part  of  the  same  section 
expressly  extends  the  provision  and  the  power  of  de- 
vising to  all  contingent,  executory  and  other  future 
interests  in  any  real  estate.  I  therefore  consider,  that 
this  question  is  free  from  doubt,  that  it  is  settled  over 
and  over  again  in  various  modes,  that  the  contrary 
cannot,  on  any  principle  of  law  or  equity,  or  on  any 
reported  decision,  be  maintained,  and  that  the  devisees 
under  the  will  of  Sir  William  Ingilby  must  take. 


1856. 

Inoilby 

V. 

Amcotts. 


The  only  other  question  is,  whether  the  words  of 
Sir  William  Ingilbi/s  will  are  sufficiently  large  to  carry 
it ;  but  it  was  not  seriously  argued,  that  they  were  not 
sufficiently  large.  The  words  are,  '^  all  his  real  estate 
whatsoever  and  wheresoever,"  which  clearly  would  in- 
clude every  devisable  interest  which  he  had  in  real 
estate,  and,  in  my  opinion,  this  point  is  disposed  of. 


I  forbear  to  comment  upon  any  question  as  to  the 
estate  being  such,  in  the  cases  that  were  referred  to, 
that  he  himself  never  could  have  had  any  benefit  per- 
sonally of  this  devise,  by  reason  of  this  circumstance : — 
that  the  limitation  in  favour  of  Diana  could  not  take 
effect  until  after  his  death  and  the  failure  of  his  issue, 
because,  in  my  opinion,  though  such  a  circumstance 
may  sometimes  be  made  use  of  in  construing  the  mean- 
ing of  a  testator  in  a  will,  where  he  gives  certain  direc- 
tions, yet  it  can  have  no  eiFect  whatever  in  qualifying 
or  altering  the  interest  which  a  man  takes  in  law. 

Consequently, 
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CoDsequeDtly,  I  am  prepared  to  make  a  declaration, 
that  the  devisees  of  Sir  William  Ingilby  took  an  interest 
in  the  Harrington  and  Fisherton  estates  upon  the  death 
of  Elizabeihy  when  Augusta  became  entitled  in  posses- 
sion to  the  KeitUthorpe  estates. 


Mr.  Follett  and  Mr.  Southgate,  for  the  Defendant 

Mr.  -R.  Palmer,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 


^f^^,  19-  FROST  V.  MOULTON. 

April  4. 

Where  one  of    TN  this  case — 
several  part-       JL 

with  arranger      ^^'  ■^'  Palmer  and  Mr.  Roxburgh  appeared  for  the 

for  a  Bub-part-  Plaintiff, 
nership,  it  is 
not  to  be  im- 
plied, in  the 
absence  of  any 
agreement, 
that  the  dura- 
tion of  the  sub- 
partnership  is 
to  be  co-exten- 
sive with  the 

newhip.^  "  ^^^  MASTER  of  the  RoLLS. 

were  partners  ^^^^  ^^  ^  ^"'^  ^°  obtain  an  account  of  partnership 
for  four  years  transactions  from  the  11th  of  May,  1850,  to  the  20th 
and  A,  and  c!  ^^  November,  1851,  and  also  to  have  the  benefit  of  an 
were  sub-part,  agreement  of  20th  November,  1851,  by  virtue  of  which, 
A,  put  an  end  the  Plaintiff  alleges,  that  he  either  retired  or  was  ex- 
MirtnerehiD       c'^^cd  from  the  partnership,  and  thereupon  became  en- 

with  C.  They  titled  to  500Z.  The  case  depends  wholly  on  the  evidence, 
afterwards  met        ,    .  .   .  ^    ,..^,      ,.-«     ,^ 

and  A.  drew     ^"^»  ^^  ^V  opmion,  presents  little  dimculty. 

up  this  docu-*  The 

ment:  '*  Mr. 

C.  to  receive  three-sixteenths  of  the  K.  Mill  during  the  present  partnership  of  A.  and 
B.;  if  Mr.  C.  enters  into  any  other  business  before,  to  renounce  his  interest  above- 
mentioned,  and  to  receive  500/.  as  a  quit  claim.'^  Il  was  taken  to  a  solicitor  to  draw 
a  formal  agreement,  who  said  it  was  too  vague  to  act  upon,  and  both  parties  differed 
as  to  its  construction.  Held,  that  it  was  not  a  final  concluded  agreement,  which 
could  be  enforced. 
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The  Defendant  and  Plaintiff,  before  1850,  had  car- 
ried on  business  as  India  rubber  manufacturers  at  King- 
ston  Mills,  near  Bradford  in  Wiluhire.  The  Plaintiff 
had  no  interest  in  the  capital,  but  received,  by  parol 
agreement,  one-fourth  of  the  profits  as  a  remuneration 
for  his  services.  This  arrangement  was  terminated  in 
1850.  In  Mai/f  1850,  the  Defendant  entered  into  a 
partnership  by  deed  with  three  persons  of  the  name  of 
aider,  the  term  was  expressly  stated  to  be  for  four 
years,  the  Defendant  took  thirteen-sixteenths  and  the 
aiders  three-sixteenths  of  the  profits.  When  this  had 
been  concluded,  the  Plaintiff  and  Defendant  agreed,  by 
parol,  that  the  Plaintiff  should  become  a  partner  with 
the  Defendant  in  his  shares  in  this  way  : — that  Plaintiff 
was  to  have  no  interest  in  the  capital,  but  that  he  was 
to  have  three  of  the  Defendant's  thirteen-sixteenths  of 
the  profits. 


1856. 


The  first  question  is,  how  long  this  sub-partnership 
was  to  last.  [His  Honor  here  read  the  Plaintiff's 
evidenceJ]  The  Plaintiff  now  contends,  that,  in  the 
absence  of  any  stipulation  as  to  time,  the  agreement 
between  him  and  Defendant  must  be  taken,  either  by 
operation  of  law  or  by  necessary  implication,  to  last  the 
exact  time  of  the  partnership  with  the  aiders.  It  is 
difficult,  however,  to  understand  how,  in  the  face  of  the 
Plaintiff's  evidence  I  have  read,  he  can  maintain  this 
claim.  The  evidence  seems  pointedly  to  exclude  his 
claim  being  put  on  the  ground  of  any  agreement,  either 
expressed  or  understood,  between  himself  and  the  De- 
fendant. It  is  obvious  that  this  claim  is  wholly  inca- 
pable of  being  supported.  The  law  has  no  operation 
or  effect  on  such  a  matter,  except  as  it  is  the  subject  of 
contract;  the  agreement,  whatever  it  was,  and  that 
alone,  binds  the  parties.  It  might  possibly,  in  many 
cases^  be  inferred,  as  a  matter  of  evidence,  that  in  a 

case 


596 


CASES  IN  CHANCERY. 


1856. 


Imoilby 
Amcottb. 


Confiequently,  I  am  prepared  to  make  • 
that  the  devisees  of  Sir  William  Ingilhy  U ; 
in  the  Harrington  and  Fiskerton  estate     1 
of  Elizabeth^  when  Augusta  became  ' 
sion  to  the  KeitUtAarpe  estates.       '  '    , 


March  19. 
April  4. 

Where  one  of 
several  part- 
ner! agrees 
with  a  stranger 
for  a  sub-part- 
nership, it  is 
not  to  be  im- 
plied, in  the 
absence  of  any 
agreement, 
that  the  dura- 
tion of  the  sub- 
partnership  is 
to  be  co-exten- 
sive with  the 
original  part- 
nership. 

A.  and  B. 
were  partners 
for  four  years 
in  the  K.  Mill, 
and  A,  and  C. 
were  sub-part* 
ners  at  wilL 
A,  put  an  end 
to  his  sub- 
partnership 
withC.    'T 
afterward 
and  A,  <* 
up  this 
ment* 
C.  tf 
B.; 
m^ 


I 


FROST 

N  this  case — 


Mr.  R.  Palmer  f 
Plaintiff. 


hip 

sub- 

part- 

cing  a 

.  S8  clause 

Jie  other  of 

.ifficult  to  see 

* 

iCtion,  I  assome, 

.ill  such  an  implied 

oe  by  mutual  under- 

the  mere  fact  that  the 

nip  has  a  particular  dura- 

of  course,  create  that  impli- 

any  agreement,  express  or  im- 

n  in  Crawshay  ▼.  Maule  (a),  and 


Mr.  R.  Pc 


The 


Mr.  Follett  a 

tion  here  is,  was  this  period  of  four 

od,  by  both  Plaintiff  and  Defendant,  to 

The  Ma    J  ^^  ^^^  partnership  between  them  ?     Both 

^d  Defendant  positively  swear  that  the  time 

^//mited ;  the  duration  of  the  partnership  cannot 

.  /imited  and  unlimited.     If  it  be  contended,  that 

^^    Jiculty  is  to  be  surmounted  by  saying,  that  it  was 

trar  ^  /i,ur  years  at  least,  and  as  much  longer  as  they 

of    \^dy  that  is  limiting  the  partnership  to  four  years, 

'   yrt?"^  ^^^^  **™®  ^^  ^^  nothing,  it  merely  depends  on  the 

^,i/  of  the  parties.    The  further  duration,  at  the  option 

^  the  parties,  always  exisU  in  the  case  of  a  partner- 

^ip,  the  duration  of  which  is  limited  to  a  fixed  period. 

Here  it  is  expressly  sworn,  on  both  sides,  that  it  was 

not  limited.     It  is  impossible,  therefore,  to  admit  the 

argument,  that,  in  spite  of  this  evidence  on  both  sides, 

the  partnership  was  to  last  at  least  four  years. 

This  being  the  state  of  things  on  the  14th  November, 

1851, 

(a)  1  SwttfuL  495. 
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^  to  the  Plaintiff  to  put  an  end 
Ma  meeting  takes  place 
;..  .stion  iSy  whether  any 


Frost 


-'o^        '»  jetween  them,  of  which     Moultok. 

'-        '^\^     '    »  Jlaintiflf  the  benefit. 

''*/        '  •       ^^y  jndantmet  on  the  20th  JVbi^cm- 

'    y.,     '      4^    •  ^  iant  wrote  a  memorandum,  which 

S  .  gave  it  to  the  Plaintiff  to  take  it  to 

^  jiicitor  of  the  firm,  to  draw  up  in  the 

1  mal  agreement.     Mr.  Bush  said  it  was 
o  act  upon,  and  that  he  must  see  the  De- 
.nd  obtain  instructions  from  him.     He  does  so, 
spares  another  and  distinct  document,  which  the 
idtiff  objects  to.     Nothing  is  signed,  and  in  Decern- 
er,  1851,  the  Plaintiff  is  excluded  from  the  partner- 
ship.   The  question  here  is,  does  Exhibit  (G.)  constitute 
a  binding  agreement  on  both  parties,  which  this  Court 
can  enforce  or  give  the  Plaintiff  the  benefit  of. 

It  is  in  these  words  : — "  Mr,  Frost  to  receive  three- 
sixteenths  of  the  Kingston  Mill,  during  the  present  part" 
nership  of  S,  M.  and  Company.  If  Mr.  Frost  enters  into 
any  other  business  before,  to  renounce  his  interest  above 
mentioned,  and  to  receive  5001.  as  a  quit  claim.**  Was 
this  an  agreement  buying  the  departure  of  the  Plaintiff 
from  the  existing  partnership,  or  was  it  a  new  agreement 
about  to  be  entered  into,  as  to  the  terms  on  which  the 
Plaintiff  was  to  continue  or  become  a  partner  in  the 
then  existing  concern  ? 

I  am  of  opinion,  both  from  the  contents  of  the  docu* 
ment  itself,  and  from  the  evidence  of  the  parties,  that  it 
was  not  the  former,  that  is,  an  agreement  by  which  the 
Plaintiff  was  to  be  bought  out  The  Plaintiff  had  no 
right  or  power  to  continue  in  the  concern,  and  his 

quitting 
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1856.  qoittiDg  it  was  not  a  matter  which  it  was  necessary 
to  purchase.  It  formed  no  coDstderatioo,  and  the  De- 
fendant distinctly  swears,  that  he  never  withdrew  his 
claim  and  assertion  of  right  to  dismiss  the  Plaintiff 
from  the  partnership.  Neither  is  it  put  by  the  Plaintiff, 
in  his  evidence,  as  a  mode  of  purchasing  his  absence ; 
he  treats  it  as  a  new  agreement  regulating  his  mode  of 
continuing  in  the  partnership,  and  superseding  the  old 
one* 

Looking  at  it  in  the  latter  point  of  view,  viz.,  as  an 
agreement  as  to  the  mode  in  which  the  Plaintiff  should 
continue  or  become  a  partner,  the  former  agreement 
being  superseded,  the  question  is,  was  it  a  concluded 
agreement,  or  was  it  a  mere  basis  for  the  purpose  of 
discussing  the  terms  of  an  agreement  to  be  entered 
into  ?  The  document  itself  is  ambiguous ;  the  Pldn* 
tiff  and  Defendant  disagree  as  to  the  construction  to  be 
put  on  it,  and  their  meaning  when  it  was  entered  into; 
the  words,  *^  other  business,"  are  said  by  the  Defendant 
to  mean  any  business  other  than  that  of  manufacturing 
India  rubber.  The  Plaintiff  says,  it  means  any  business 
other  than  that  carried  on  at  the  Kingston  Mills.  On 
the  evidence,  I  think  that  it  was  not  a  concluded  a^ree- 
ment,  but  that  it  was  nothing  more  than  terms  agreed 
on  between  the  Plaintiff  and  Defendant,  as  a  basis  on 
which  to  settle  the  terms  of  an  agreement,  which  was 
thereafter  to  be  settled ;  but  which,  in  consequence  of 
disagreement,  has  never  been  settled •  It  was  nothing 
more  than  a  settlement  of  the  footing  on  which  they 
were  to  treat. 

The  Plaintiff's  account  of  it  is  this : — he  says,  our 
differences  were  so  far  modified  as  to  lead  to  terms, 
which  were  reduced  into  writing.  It  was  not  signed,  it 
does  not  seem  by  either  party  to  have  been  treated,  at 

the 
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the  time,  as  anything  concluded.  The  Plaintiff  says, 
he  took  it  to  Mr.  Bush  as  instructions  for  an  agree- 
ment. The  Defendant,  in  his  evidence,  states,  that  he 
made  a  proposal,  which,  he  says,  was  accepted  by  the 
Plaintiff.  If  the  case  were,  that  the  Plaintiff  had  ac- 
cepted the  agreement,  according  to  the  Defendant's  con- 
struction, and  came  now  for  the  performance  of  it,  I 
should  have  held  him  entitled  to  it,  and  the  Defendant 
bound  ;  but  the  Plaintiff  at  the  time  repudiated,  and 
still  repudiates,  the  agreement,  according  to  the  con- 
struction put  upon  it  by  the  Defendant ;  and  it  is  but 
proper  to  observe,  that,  according  to  the  construction 
which  the  Plaintiff  puts  on  it,  and  if  I  am  right  in  my 
opinion  that  the  first  agreement  was  not  limited  as  to 
duration,  the  agreement  was  without  consideration,  and 
merely  gave  the  Plaintiff  a  right  to  receive  500/.  at  any 
time  he  pleased,  without  giving  anything  whatever  in 
return  for  it. 


1856. 


Frost 

MOULTOK. 


The  document  was  no  sooner  written,  than  differences 
arose,  between  the  Plaintiff  and  Defendant,  as  to  the 
terms  of  the  agreement  to  be  come  to  between  them 
and  as  to  the  construction  of  the  Exhibit  (O.);  and 
these  differences  have  prevented  any  agreement  from 
being  drawn  up  and  signed  between  them.  All  this, 
in  my  opinion,  shews,  that  (6.)  was  not  a  binding  or 
concluding  contract,  and  that  no  concluded  agreement 
was  come  to  between  them.  The  difference  on  this 
subject  appears  to  have  existed  from  the  beginning,  the 
Defendant  throughout  asserting,  that  he  did  not  mean 
what  the  Plaintiff  says  he  did,  and  treating  it  merely  as 
proposals.  It  was  so  treated  throughout  by  Mr.  JBusk, 
the  solicitor  applied  to.  Besides  this,  it  is  old  matter,  for 
the  contest  arose  immediately  after  the  month  of  iVb- 
vernber,  1851,  and  continued  until  the  present  time ;  and 
the  only  question  now  is,  if  Mr.  JBush  had  prepared  a 

formal 
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Frost 

V. 
MOULTON. 


formal  agreement  in  accordance  with  the  PlaintiflTs 
construction  of  Exhibit  (6.),  and  if  the  Defendant  bad 
refused  to  execute  it,  and  had  insisted  that  be  had 
entered  into  no  such  agreement,  could  I  compel  him 
now  to  execute  and  perform  it!  I  am  of  opinion  that  I 
could  not. 


I  am  of  opinion,  therefore,  that  the  Plaintiff  is  en- 
titled to  the  relief  asked  in  the  first  part  of  the  prayer 
of  his  bill,  viz.,  the  account  of  the  partnership  transac- 
tions from  the  11th  of  May,  1850,  up  to  the  end  of 
November  J  1851,  but  that  he  is  not  entitled  to  the  sum 
of  500/.,  which  he  insists  upon,  on  the  assumption  that 
the  Exhibit  (G.)»  the  memorandum  written  by  the  De- 
fendant, was  a  concluded  agreement,  to  be  construed 
according  to  the  Plaintiff's  interpretation ;  and,  as  the 
Defendant  swears,  that  he  has  always  been  ready  to 
account  for  the  profits  up  to  the  14th  of  November, 
1851,  which  is  not  contradicted,  and  as  the  remaining 
space  of  sixteen  days,  from  14th  November  to  30th  iVo- 
vember,  has  not  been  the  occasion  of  this  suit,  I  must 
direct  the  Plaintiff  to  pay  the  costs  of  the  suit  up  to  and 
including  the  hearing,  but  not  the  subsequent  costs. 
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Jan.  23, 25, 26, 

BLAKE  V.  MOWATT.  ,  29. 

April  5. 

MR.  R.  Palmer,  Mr.  Selwyn  and  Mr.  JErskine,  for  The  Plaintiff 
the  Plaintiff.  *"^  Defendant 

were  directors 

in  a  railway 

The  Solicitor-General  (Sir  H.  Bethell\  Mr.  Lloyd,  Raintiiffwaa  * 

Mr.  Cairns  and  Mr.  CoUrelL  for  the  Defendant.  desirous  of  ob- 

taining 1,000 
"unallotted" 

Mr.  R.  Palmer,  in  reply,  referred  to  Evans  v.  Bick-  ahares,  in  order 

*^  •'  to  promote  its 

nell  (a) ;  Gillett  v.  Peppercorne  (b)*  success.    The 

Defendant 
clandestinely 

The  Master  of  the  Rolls  reserved  Judgment.  caused  l,ooo 

of  his  own 
"allotted" 

shares  to  be 

transferred  to 

Jpril  5.       The  Master  of  the  Rolls.  j^^  transac- 

This  is  a  suit  instituted  for  the  purpose  of  setting  f^j^iy  il^s^ 
aside  the  transfer  of  one  hundred  shares  in  a  railway  butwasdls- 
conipany,  called,  "  The  Portsmouth  Railway  Company,"  j„^^  1354^ 
intended  to  connect  Godalming  with  Portsmouth,  taken  ^^^  i!!®,^P 

.     ,  ,  was  nled  m 

by  and  transferred  to  the  Plaintiff,  and  which  shares  November  fol- 
belonged,  at  the  time  of  the  transaction,  to  the  De-  c^tlrt^ielJ^* 

fendant.  that  the  trans- 

action was 
void,  and  set 

The  project  was  set  on  foot  in   1862.     The  Plain-  it  aside,  and 

•  m       1  TV   i.      1  ,      ,     ,.  -    ,  that  there  had 

tin  and  Defendant  were  both  directors  of  the  company,  been  no  la- 
the Plaintiff  had  subscribed  for  250,  the  Defendant  for  ^^^' 
1,000,  and  he  had,  in  addition,  bought  1,000  scrip  cer- 
tificates in  the  market,  and  was  also  the  chairman  of 
the  company.  On  the  8th  July,  1853,  the  act  passed 
establishing  the  company,  and  authorizing  the  forma- 
tion 
(a)  6  Vet.  174.  (6)  3  Beav.  78. 
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1856.  tioQ  of  the  railway.  A  week  previously,  m.,  on  the  1st 
of  July f  1853,  when  the  passing  of  the  Act  was  certain, 
a  committee  of  three  directors  was  appointed  to  endea- 
vour to  place  the  unallotted  shares.  The  directors  who 
composed  this  committee  were,  the  Plaintiff,  the  De- 
fendant and  Mr.  Carter.  The  first  meeting  of  this 
committee  took  place  the  day  after  the  passing  of  the 
Act,  but  Mr.  Carter  did  not  attend  it,  the  only  persons 
present  were  the  Plaintiff  and  the  Defendant,  and  Mr. 
Royy  the  secretary  of  the  company. 

The  result  of  this  case  depends  on  what  took  place 
on  that  day  at  and  subsequent  to  the  meeting.  The 
Plaintiff  alleges,  that  for  the  sake  of  benefiting  the 
company,  and  to  dispose  of  unallotted  shares,  he  con- 
sented to  take  1,000  more  of  such  unallotted  shares,  pro- 
vided he  was  allowed  a  month  or  six  weeks  to  enable 
him  to  dispose  of  them  amongst  his  friends,  and  before 
he  should  be  called  upon  for  the  payment  of  any  depo- 
sit in  respect  of  them.  The  fact  is,  that  no  unallotted 
shares  were  given  to  the  Plaintiff,  but  1,000  of  the 
shares  of  the  Defendant,  either  already  allotted  to  him, 
or  which  had  been  allotted  to  others  and  purchased  by 
him  in  the  market,  were  transferred  to  the  Plaintiff. 
The  Plaintiff  says,  that  this  fact  was  unknown  to  him; 
that  it  was  concealed  from  him  by  the  Defendant,  and 
that  if  the  fact  had  been  known  to  him,  he  would  not 
have  taken  any  of  such  shares. 

The  Defendant,  on  the  other  hand,  contends,  that  the 
Plaintiff  wished  to  buy  shares,  and  that  although  the 
fact  that  the  shares  he  bought  were  the  property  of  the 
Defendant  was  concealed  from  him,  yet  that  this  was 
immaterial,  inasmuch  as  one  set  of  shares  was  as  good 
as  another. 


The 
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The  first  thing  to  be  ascertained  is  what  took  place 
on  the  9th  of  July,  1853.  [  The  Mastbu  of  the  Rolls 
here  read  the  account  given  of  itJ] 

The  Plaintiff  agreed  to  take  the  1,000  additional 
shares,  and  on  the  21st  of  July,  1853,  he  gave  a  cheque, 
dated  the  21st  o(  August^  1853,  for  the  sum  of  2,100/., 
the  deposit  upon  them,  to  Mr.  i2oy,  who  paid  that 
cheque  into  the  bankers  of  the  company,  viz.,  the  Lon- 
don and  Westminster  Bank,  who  were  also  his  own 
bankers,  to  his  own  credit ;  and  on  the  following  day, 
the  22nd  of  July,  1853,  he  gave  a  cheque,  dated  the 
22nd  of  August  J  1853,  for  the  same  amount  to  the  De- 
fendant, who  paid  that  cheque  into  his  own  bankers. 

The  Defendant  first  contests  the  fact  alleged  by  the 
Plaintiff  in  the  manner  I  have  already  stated.  He  con- 
tends next,  that,  if  the  fact  be  so,  the  Plaintiff  has  sus- 
tained no  injury,  because  one  set  of  1,000  shares  is  as 
good  as  another,  and  that,  at  all  events,  he  intended  to 
increase  his  stake  in  the  concern  to  that  extent.  If  he 
fails  in  this  contention,  he  contends,  that  the  Plaintiff 
is  barred  by  acquiescence  and  laches,  and  in  support 
thereof,  he  contends,  that  what  took  place  at  the  subse- 
quent meeting  of  the  board  of  directors,  and  also  his 
possession  of  the  scrip  certificates,  roust  have  revealed 
to  him  the  fact,  that  the  shares  transferred  to  him  were 
not  unallotted  shares,  and  that  in  a  matter  varying  so 
much  in  value,  from  day  to  day,  as  railway  shares,  it  was 
incumbent  on  the  Plaintiff  to  bring  forward  his  claim  at 
the  earliest  moment. 


1856. 


On  the  first  point,  as  to  the  question  of  fact,  I  have 
come  to  the  conclusion,  after  a  perusal  of  the  whole  evi- 
dence, that  the  only  offer  made  by  the  Plaintiff  was  to 
take  unallotted  shares,  and  that  the  Defendant  substi- 
tuted 
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1856.  tated  his  own  shares  Id  the  place  of  aoallotted  shares, 
without  the  knowledge  and  contrary  to  the  belief  of 
the  Plaintiff. 

The  reasons  for  the  conclusion  which  I  have  drawn 
from  the  evidence  before  me,  on  this  part  of  the  case, 
are  to  be  found  in  the  following  circumstances,  which 
are  established  in  evidence.  In  the  first  place,  it  is 
clearly  shewn  that  it  was  considered  by  the  directors  to 
be  a  matter  of  great  importance  for  the  success  of  the 
undertaking,  to  induce  the  public  to  entertain  a  favour- 
able opinion  of  it,  and,  for  this  purpose,  to  be  able  to 
announce  to  the  public,  in  the  report  to  be  made  on  the 
occasion  of  the  first  general  meeting  to  be  held  after  the 
passing  of  the  Act,  that  all  the  shares  had  been  allotted. 
This  meeting  was  to  be  held  on  the  29th  of  Julifj  1853. 
A  committee  of  three  directors  was  formed  for  the  pur- 
pose of  placing  the  shares,  and  of  enabling  the  company 
to  make  the  desired  announcement.  The  Defendant 
was  a  member  of  this  committee,  and  his  letter  to  Mr. 
JRoy,  on  the  19th  July^  1853,  speaks  of  the  great  im- 
portance of  accomplishing  this  object,  and  shews  the 
value  he  attached  to  it.  The  evidence  also  shews,  that 
the  directors  resorted  to  various  expedients  to  enable 
them  to  make  the  qualified  announcement  which  is 
contained  in  the  general  report. 

It  is  impossible  to  read  the  account  of  the  pro- 
ceedings of  the  directors,  without  seeing,  that  it  was 
considered,  as  I  have  no  doubt  the  fact  was,  that  it 
would  have  been  beneficial  to  the  undertaking,  if  they 
could  have  announced,  at  that  meeting,  that  every 
share  had  been  allotted,  and  the  deposits  paid  on  each 
of  them. 

I  see  then  a  strong  motive,  on  the  part  of  the  Plain- 
tiff, 
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tifff  to  subscribe  for  and   take   unallotted   shares,   in        1856. 
order  to  assist  the  object  of  the  company,  and   the 
purpose  for  which  the  committee  had  been  appointed. 
I  find  that  the  evidence  of  all  three,  viz.,  of  the  Plain- 
tiff, of  the  Defendant,  and  of  Mr.  Roy^  concurs  in  the 
fact,  that  the  Plaintiff  proposed  or  consented  to  take 
1,000  unallotted  shares  conditionally,  and  I  find  every 
reason  for  accepting,  and  a  total  absence  of  any  motive 
or  reason   for  rejecting   that  ofier.     That  offer  must 
either  have  been  rejected,  or  not  rejected.    Assuming 
it  to  have  been  rejected,  I  look  for  any  evidence  to 
shew  that  the  Plaintiff  wished  to  buy  additional  shares 
already  allotted.     I  find  a  total  absence* of  any  such 
evidence,  there  is  not  a  trace  of  any  application  by  the 
Plaintiff  to  Roy  or  to  any  other  person  for  any  such 
purpose ;  there  is  not  a  trace  of  any  proposal  by  Mr. 
Roy  to  the  Plaintiff  to  sell  him  shares;  Mr.  Roy  was 
not  a  holder  of  shares  to  that  amount ;  it  is  not  sug- 
gested, that  the  Plaintifi*  bought  1,000  shares  from  Mr. 
jRoy,  believing  them  to  have  been  his  shares.     On  the 
assumption  that  the  Plaintifi*'s  offer  was  rejected,  no  sug- 
gestion is  offered  to  explain  when  or  how  the  first  pro- 
posal to  sell  by  Roy  or  to  buy  by  Plaintiff  was  made. 
There  is  a  total  absence  of  inquiry  by  the  Plaintiff  as  to 
whose  shares  they  were,  how  Roy  came  to  be  commis- 
sioned to   sell   them,  and   why  the  holder  wished   to 
part  with  them.     In  a  new  undertaking,  in  the  success 
of  which  the  Plaintiff  was   so  much   interested,   and 
which    so   much    depended   on   the   favour  and   good 
opinion  of  the  public,  it  is  reasonable  to  believe,  that 
the  Plaintiff  would  have  done  something,  and  made 
some  inquiry  on  this  subject,  before  purchasing  so  many 
as  1,000  additional  shares,  in  a  manner  which  could 
not  influence  the  price  in  the  market. 

That  his  mind   was  pointedly  alive  to  this  subject 

TOL.  XXI.  R  R  is 
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1856*  IS  shewn  by  the  Bubsequent  correspondence  between 
himself  and  the  Defendant,  in  the  following  year.  If 
he  had  made  any  such  inquiries,  it  would  be  scarcely 
possible,  that  no  trace  of  it  should  be  found,  in  the 
documents  and  correspondence  in  evidence  relative  to 
the  matter.  The  mode  in  which  the  PlaintiflTs  condi- 
tional offer  is  said  to  have  been  rejected,  is  highly 
improbable ;  it  is  done  as  if  it  was  obvious  that  it  could 
not  be  seriously  entertained,  and  yet  it  was  one,  which, 
judging  from  their  conduct  towards  other  shareholders, 
the  directors  would  have  been  most  happy  to  obtain.  I 
doubt  whether  the  Defendant  would  have  refused,  or 
had  authority  to  refuse,  such  an  offer  without  the  sanc- 
tion of  the  board.  I  believe  that  it  was  not  rejected. 
If  it  was  not  rejected,  the  offer  was  either  accepted  or 
passed  over  without  rejection  or  acceptance.  I  consider 
it  in  either  branch  of  the  alternative.  It  is,  as  I  have 
already  stated,  shewn,  that  the  undertaking  would  have 
benefited  by  the  Plaintiff's  taking  unallotted  shares, 
and  that  his  object  was  to  advance  the  success  of  the 
undertaking.  If  the  Plaintiff's  offer  was  accepted,  there 
is  an  end  of  the  case.  I  take  then  the  other  branch  of 
the  alternative,  and  I  look  at  the  evidence  of  the  facts, 
on  the  assumption  that  the  offer  was  passed  over  in 
silence  and  without  rejection.  It  is  clear,  in  that  case, 
that  the  Plaintiff  mu8t  have  believed,  that  his  offer  was 
accepted,  and  that  he  was  taking  unallotted  shares,  and 
then  the  whole  matter  and  the  acts  of  all  parties  are 
reconciieable,  probable  and  consistent.  I  see  nothing  to 
rebut  the  conclusion,  that  the  Plaintiff  entertained  this 
belief.  It  is  admitted  by  the  Defendant,  both  in  his 
evidence  and  in  his  letters,  that  the  fact  that  the  shares 
taken  by  the  Plaintiff  were  the  property  of  the  Defend- 
ant was  concealed  from  the  Plaintiff:  nay  this  was  so 
even  in  the  correspondence  between  the  Defendant  and 
the  Plaintiff  at  the  close  of  the  year  1863.     When  the 

Defendant 
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Defendant  states  his  desire  to  get  rid  of  some  of  bis 
shares,  he  speaks  of  them  as  if  the  shares  he  had 
bought  in  the  market  at  a  premium  were  still  his,  and 
were  those  which  he  was  desirous  of  disposing  of, 
although  the  fact  was  otherwise :  the  letters  also  of  the 
Defendant  to  the  Plaintiff,  in  November^  1853,  and  Fe- 
bruary, 1854,  shew,  that  he  kept  up  that  belief  in  the 
mind  of  the  Plaintiff,  and  the  letters  of  the  Plaintiff  in 
answer  shew,  that  he  was  still  under  the  delusion  that 
those  shares  were  still  held  by  the  Defendant,  and  that 
information  of  his  intention  to  part  with  them  alarmed 
him.  This  belief  of  the  Plaintiff  is  also  established 
and  confirmed  by  many  other  circumstances  which  are 
given  in  evidence  amongst  them. 


I  have  therefore  come  to  these  conclusions : — First, 
that  the  Plaintiff  proposed  to  lake  1,000  unallotted 
shares.  Secondly,  that  that  proposal  was  not  rejected. 
Thirdly,  that  the  Plaintiff  believed  it  to  have  been  ac«» 
cepted,  and  that  he  acted  on  the  faith  and  in  the  belief 
that  it  was  accepted. 


The  next  and  most  important  proposition,  so  far  as 
the  Defendant  is  concerned,  is  this : — was  the  Defend- 
ant aware  of  all  this,  and  did  he  endeavour  to  substitute 
his  shares  in  the  place  of  those  which  were  to  be 
allotted  to  the  Plaintiff.  That  the  Defendant  knew  the 
three  matters  I  have  already  stated  is,  in  my  opinion, 
proved  beyond  doubt,  and  follows  from  the  evidence  I 
have  referred  to,  which  establish  the  first  two  conclu- 
sions, viz.,  that  the  offer  was  made  by  the  Plaintiff,  and 
that  it  was  not  rejected.  The  question  then  resolves 
itself  into  this  : — did  the  Defendant  take  advantage  of 
that  offer,  to  substitute  his  own  shares  for  the  shares 
which  the  Plaintifl'  had  offered  to  take  ?  The  Defend- 
ant's case  is  this : — that  seeing  that  all  the  shares  would 
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be  placed,  he  aftked  Mr.  Roy  to  assist  him  in  getting 
rid  of  his  1,000  shares,  that  Mr.  Roy  told  him  that  he 
could,  as  he  knew  that  the  PlaintifT  wanted  to  buy 
shares. 


This  appears  to  me  to  establish  the  substance  of  the 
PlaintifTs  case.  Why  did  he  interpose  Mr.  JRoy  for 
this  purpose,  unless  he  believed  that  the  Plaintiff  would 
not  be  induced  to  take  any  shares  other  than  new 
shares  to  be  allotted  ?  If  the  Plaintiff  was  to  be  a 
purchaser  (to  use  the  argument  of  the  Defendant  him- 
self), one  set  of  shares  was  as  good  as  another.  The 
Defendant  and  Plaintiff  were  personal  friends,  and  ap- 
parently on  terms  of  familiar  intercourse.  If  Plaintiff 
bought  allotted  shares,  and  merely  wished  to  increase 
his  stake  in  the  company,  it  would  probably  be  no 
objection  to  him,  that  at  the  same  time  he  obliged  a 
friend.  I  am  at  a  loss,  therefore,  to  find  a  motive  for 
interposing  Mr.  Roy  as  an  intermediate  purchaser, 
unless  on  the  ground  and  for  the  purpose  of  concealing 
the  matter  from  the  Plaintiff,  or  any  motive  for  conceal- 
ing the  transaction  from  the  Plaintiff,  unless  on  the 
asBuroption  that  they  knew  the  Plaintiff  believed  that 
he  was  taking  unallotted  shares.  This  is  confirmed  by 
the  correspondence.     ^His  Honor  referred  to  i^.] 


In  my  opinion,  therefore,  upon  the  statement  and 
evidence  given  by  the  Defendant  himself,  irrespective  of 
Mr.  Roy's  evidence,  it  is  established,  that  the  Defend- 
ant knew  that  the  Plaintiff  believed  that  his  offer  to 
take  1,000  unallotted  shares  on  certain  terms  was  being 
carried  into  effect ;  and  that  he  also  knew  that  Mr.  Roy 
was  transferring  to  the  Plaintiff  and  without  his  know- 
ledge 1,000  shares  which  had  been  bought  by  and 
belonged  to  the  Defendant.  Did  the  Defendant  believe, 
that  the  Plaintiff  wished  to  acquire  2,000  additional 
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shares ;  that  is^  that  he  was  about  to  buy  1 ,000  shares 
in  addition  to  the  1,000  shares  which  he  had  applied  to 
have  allotted  to  him?  Obviously  he  did  not.  What 
could  he  then  believe,  but  that  his  own  shares  were  to 
be  substituted  for  the  shares  for  which  the  Plaintiff  had 
applied,  and  which  he  expected  to  receive. 


1856. 


It  is  stated,  that  the  shares  were  then  at  a  premium 
in  the  market,  and  that  the  Defendant  might,  if  he 
pleased,  have  obtained  that  benefit  by  a  sale  in  the 
ordinary  manner;  but  I  do  not  believe  that  this  was 
possible.  It  is  justly  observed,  with  regard  to  another 
part  of  this  case,  that  the  value  of  such  matters  as  rail- 
way shares  is  very  fluctuating,  and  easily  affected  by 
slight  circumstances ;  the  nominal  price  of  shares  is  often 
very  different  from  that  for  which  they  could  actually 
be  sold,  and  few  things  could  be  considered  more  likely 
to  depreciate,  in  public  estimation,  the  shares  of  an  un- 
dertaking, in  its  inception,  than  the  fact  that  the  chair- 
man of  the  board  of  directors  should  sell  1,000  shares 
immediately  after  the  Act  had  been  obtained. 


It  is  then  contended,  that,  in  truth,  the  Plaintiff  has 
sustained  no  wrong,  and  that,  therefore,  he  is  entitled 
to  no  relief;  that  his  proposal  was  to  take  1,000 
shares  at  par,  that  he  got  1,000  shares  at  par,  and 
that  it  matters  nothing  to  him  whether  the  shares  are 
numbered  by  one  set  of  figures  or  by  another.  The 
observations  I  have  already  made  have,  by  anticipa- 
tion, disposed  of  this  objection.  The  object  of  the 
Plaintiff  was  to  benefit  and  advance  the  undertaking, 
by  getting  all  the  shares  allotted ;  the  value  of  this  I 
am  unable  fully  to  estimate,  but  the  evidence  proves, 
that  the  directors  and  the  Plaintiff,  and  particularly 
the  Defendant,  considered  this  to  be  a  matter  of  great 
moment.  What  benefited  and  advanced  the  undertak- 
ing 
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ing  conferred  a  benefit  on  all  the  shareholders^^  and  par- 
ticularly on  the  directors,  and  on  one  like  the  PlaintifT, 
who  for  this  purpose  had  consented  to  embark  so  largely 
in  the  undertaking. 

The  Plaintiff  was  one  of  the  committee  appointed  to 
further  this  object,  in  order  to  accomplish  it,  he  agrees 
to  take  1,000  additional  shares.  It  cannot  be  reason- 
ably urged  by  the  Defendant,  who  was  also  a  member 
of  that  committee,  and  who  then  urged  the  importance 
of  it,  now  to  say  that  this  object  was  a  matter  of 
indifference,  that  it  could  not  have  benefited  the  Plain- 
tiff, abd  that  be  cannot  complain  that,  when  be  thought 
he  was  accomplishing  or  furthering  this  object,  he  was 
only  assisting  another  shareholder  to  diminish  the 
amount  of  his  risk  in  the  concern,  by  leaving  the 
undertaking  as  it  stood,  and  merely  transferring  so 
much  interest  in  the  concern  from  one  person  to  an- 
other. 

In  my  opinion,  therefore,  if  this  matter  had  been  dis- 
covered and  complained  of  immediately  after  the  trans- 
action had  occurred,  this  Court  would  have  held,  that 
the  substitution  of  the  Defendant's  shares  for  those  in- 
tended to  be  taken  by  the  Plaintiff  was  void,  and  that 
the  transaction  must  be  set  aside. 


But  it  is  alleged,  that  the  Plaintiff  must  have  dis- 
covered this,  or  must  be  taken  to  have  discovered  this 
whole  matter  shortly  afterwards,  and  that  as  he  did  not 
file  his  bill  till  the  4th  of  November,  1864,  be  must  be 
taken  to  have  acquiesced,  or,  if  not,  that  his  delay  in 
such  a  matter  as  railway  shares,  and  his  taking  the 
chances  of  a  rise  in  the  market,  have  bound  him  from 
obtaining  any  relief  from  this  Court  This  is  a  most 
important  consideration.  I  fully  concur  in  the  conclu- 
sion. 
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sion,  if  the  factB  which  lead  to  it  be  established.  [His 
Honor  here  referred  to  the  alleged  acts  of  acquiescence j 
and  the  evidence  in  support  of  i^.] 

It  is,  I  think,  made  out  by  the  evidence,  that  the 
Plaintiff  did  not  examine  or  compare  the  scrip  certi« 
ficates  in  question,  until  the  beginning  of  June,  1854.  I 
feel  myself  bound  to  say,  that,  on  thee  vidence,  I  believe 
that  in  June,  1854,  the  Plaintiff  first  discovered  what 
bad  been  the  real  transaction  in  July,  1853. 

On  the  30th  June,  he  writes  to  the  Defendant  to 
complain  of  the  transaction,  and  to  insist  on  its  in- 
validity. From  that  time  there  has  been  no  laches, 
although  some  correspondence  took  place,  and  an 
attempt  to  induce  the  board  of  directors  to  interfere 
in  the  matter,  which  they  manifestly  had  no  power  to 
do,  and  the  bill  is  filed  on  the  4th  November,  following* 
I  am  of  opinion,  therefore,  that  what  occurred  since 
July,  1853,  and  previously  to  the  filing  of  the  bill,  haa 
not  debarred  the  Plaintiff  from  obtaining  the  relief  to 
which  he  was  entitled,  arising  out  of  the  original  trans- 
action itself,  or  destroyed  his  right  to  contest,  and  to 
set  it  aside. 


1856. 


It  is  urged,  that  I  ought  not  to  do  so,  because  I 
cannot  replace  the  parties  in  the  situation  in  which  they 
stood  at  the  time ;  that  the  Defendant  might  have  dis- 
posed of  these  shares  in  a  manner  which  the  subsequent 
fall  of  their  prices  will  not  now  permit  him  to  do.  It 
is  no  doubt  true,  that,  in  this  respect,  it  falls  heavily 
on  the  Defendant,  but  all  this  ought  to  have  been  con- 
sidered by  him  before.  It  is  the  leading  principle  of 
the  Equity  administration  in  this  Court,  that  truth  shall 
govern  all  transactions,  and  that  one  who  deludes  another 
in  a  contract,  or  permits  him  to  be  deluded,  and  takes 

advantage 
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1856.  advantage  of  that  delusion,  cannot  afterwards  complain, 
that,  if  the  contract  be  set  aside,  he  will  be  in  a  worse 
situation  thanwf  the  contract  had  never  been  entered 
into.  Here  the  Plaintiff  intended  to  enter  into  no  con- 
tract, but  he  intended  to  do  a  particular  act  by  which  he 
was  to  advance  an  undertaking  in  which  they  were  mu- 
tually interested  :  the  Defendant  takes  advantage  of  the 
knowledge  he  possesses  of  the  intention  of  the  Paintiff 
to  defeat  the  particular  act  whereby  the  Plaintiff  sought 
to  accomplish  his  object,  and  to  substitute,  in  the  place 
of  it,  a  mode  of  disposing  of  a  portion  of  his  own  interest 
in  that  undertaking.  In  my  opinion,  that  cannot  be 
permitted  :  the  substitution  could  only  be  made  upon 
the  fullest  communication  with  the  Plaintiff,  and  ample 
notice  to  him  of  what  the  Defendant  intended  and  de- 
sired to  do. 

I  am  compelled  to  declare,  that  the  transaction  was 
void,  and  that  no  valid  transfer  of  the  shares  took  place 
to  the  Plaintiff,  but  that  the  Defendant  must  be  de- 
clared to  be  the  owner  of  these  shares  in  equity,  from 
the  beginning,  and  be  compelled  to  do  all  acts  necessary 
for  making  himself  the  legal  owner  of  them,  in  the 
place  of  the  Plaintiff,  and  that  accordingly  a  decree 
must  be  made  in  the  terms  of  the  prayer  of  the  bill. 

The  costs  must  follow  the  event 
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BROWN  V.  BUTTER. 

nnHIS  was  a  motion  made  by  one  of  several  Defend- 
ants  to  dismiss  the  bill  for  want  of  prosecution. 
The  bill  was  filed  in  JMarch^  1855,  and  all  the  Defend- 
ants having  answered,  the  Plaintiff  amended  his  bill, 
requiring  answers  from  two  of  the  Defendants,  but  not 
from  the  third.     Afler  fourteen  days  had  expired, 

Mr.  Jessell  moved,  on  behalf  of  the  third,  to  dismiss 
the  bill  for  want  of  prosecution. 

Mr.  Sauthgatey  contri. 


April  4, 10. 

The  Plaintiff 
required  A,, 
but  not  B.,  to 
answer  the 
amendmenti, 
B.,  who  did 
not  desire  to 
answer, 
moved  after 
fourteen  days 
to  dismiss. 
Held,  that  the 
case  was  not 
within  the 
115th  Order 
of  3lay,  1845. 


The  Mastbr  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls. 

This  is  a  case  of  practice,  and  the  question  is  as  to 
the  right  of  the  Defendant,  under  the  circumstances 
which  have  occurred,  to  dismiss  for  want  of  prosecution. 
The  case  may  be  stated  to  be  to  this  effect :  the  Plaintiff 
files  an  original  bill  against  three  Defendants,  who  all 
answer,  the  Plaintiff  then  amends  his  bill,  and  requires 
an  answer  from  two  of  the  Defendants,  but  none  from  the 
third.  More  than  a  fortnight  having  elapsed,  the  third 
Defendant,  who  himself  does  not  desire  to  answer,  moves 
to  dismiss  the  bill  for  want  of  prosecution,  and  claims 
the  benefit  of  the   115th  Order  of  the  8th  of  May, 

1845, 


AprU  10. 
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1856.  1845  (a).  That  Order  is  to  this  effect :—"  Where  the 
Plaintiff  has,  after  answer,  amended  his  bill,  without 
requiring  an  answer  to  the  amend naents,  any  Defendant 
may"  move  to  dismiss  if  the  Plaintiff  does  not  file  a 
replication,  &c. : — 

"  1.  Within  fourteen  days  after  service  of  notice  of 
the  amendment  of  the  bill,  in  cases  where  the  Defendant 
does  not  desire  to  answer  the  amendments. 

*^  2.  Within  fourteen  days  after  the  Master's  refusal 
to  allow  further  time,  in  cases  where  the  Defendant 
desires  to  answer. 

*^  3.  Within  fourteen  days  after  the  filing  of  the 
answer,  in  cases  where  the  Defendant  has  put  in  an 
answer  to  the  amendment." 

The  Order  specifies  fourteen  days,  if  the  Defendant  is 
not  desirous  of  answering,  and  specifies  fourteen  days 
after  the  answer  in  cases  where  the  Defendant  has 
answered. 

I  am  of  opinion  that  this  Order  is  only  applicable 
where  no  answer  at  all  is  required  from  any  of  the  De- 
fendants. If  it  were  not  so,  the  words  of  the  Order  must 
be  materially  varied.  They  are  '*  without  requiring  an 
answer  to  the  amendments." 

If  the  Order  were  not  treated  as  applicable  to  a  case 
where  the  Plaintiff  requires  no  answer  to  the  amend- 
ments, the  words  would  apply  to  a  Defendant  from 
whom  an  answer  is  required,  which  would  be  impossible, 
because  the  Defendant  required  to  answer  might  say, 
**  I  do  not  desire  to  answer  the  amendments,"  and,  under 

the 

(a)  OrdifUTf  Con.  331. 
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the  116th  Order,  s.  1,  ''I  will  moTe  to  dismiss  yoar  bill 
in  a  fortnight,  though  you  require  an  answer  to  it."  It 
is  impossible  to  treat  it  so,  for  it  is  plain  the  effect  would 
be,  that  when  the  Plaintiff  required  an  answer  from 
some  of  the  Defendants,  he  would  be  compelled  to  insist 
upon  having  an  answer  from  all  the  Defendants,  because 
unless  he  did  so,  he  would  be  liable  to  have  his  bill  dis- 
missed for  want  of  prosecution  at  the  end  of  a  fortnight. 
I  am,  therefore,  clear  that  this  Order  does  not  apply  to 
this  case. 


1866. 


On  the  other  hand,  the  Defendant  alleges,  that  if  this 
Order  does  not  applyy  there  is  no  Order  which  enables  him 
to  move  to  dismiss  the  Plaintiff's  bill  for  want  of  prose- 
cution, and  that  a  Plaintiff  might,  by  collusion  with  a 
friendly  Defendant,  keep  a  suit  hanging  over  the  heads 
of  the  other  Defendants  for  any  length  of  time.  There 
is  great  force  in  this ;  I  admit  I  do  not  find  any  other 
Order  which  enables  him  to  move  to  dismiss.  On  appli- 
cation to  the  other  branches  of  the  Court  I  do  not  find 
that  the  Court  has  ever  decided  this  case^  but  having 
regard  to  the  analogy  to  be  drawn  from  the  rest  of  the 
practice  of  the  Court,  I  am  of  opinion  that  what  the 
Court  must  do  in  such  a  case  is,  to  allow  the  Defendant, 
after  a  reasonable  time  has  elapsed,  to  move  to  dismiss, 
if  the  Plaintiff  has  not  taken  proper  steps  to  get  in  the 
answers  of  the  other  Defendants.  I  admit  the  difficulty 
which  that  imposes  on  the  other  Defendant,  for  he  is 
ignorant  whether  answers  are  required  from  the  other 
Defendants,  all  that  he  knows  is,  that  no  answer  is  re- 
quired from  him,  and,  therefore,  he  must  act  in  every 
case  as  if  the  Plaintiff  required  an  answer  from  some 
one  of  the  other  Defendants.  It  may  be,  that  the  new 
practice  does  not,  in  this  respect,  exactly  fit  on  to  the 
old,  and  that  some  new  Order  may  be  required  for  the 

purpose 
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purpose  of  setting  this  right.  As  I  understand  the  new 
practice,  the  Defendant  is  ignorant  whether  an  answer 
is  required  or  not  from  the  other  Defendants,  and  it 
therefore  might  be  useful  to  state,  on  the  face  of  the 
bill,  from  whom  an  answer  is  required.  I  have  no 
doubt  that  this  Order  does  not  allow  this  Defendant  to 
move  to  dismiss  at  the  end  of  a  fortnight,  which  would 
not  give  sufficient  time  to  the  other  Defendants  to 
answer  the  amended  bill. 


I  have  consulted  the  other  branches  of  the  Court,  and 
think  that  probably  some  Order  may  be  made  or  rule 
laid  down  to  meet  cases  of  this  description.  I  am  satis- 
fied that  I  should  do  great  injustice  in  this  case  if  I  dis- 
missed the  bill  for  want  of  prosecution,  and  I  must 
refuse  the  motion  without  costs.  I  cannot  explain  to 
the  Defendant  at  what  time  he  can  probably  come  to 
dismiss,  but  there  must  be  some  analogy,  in  practice, 
to  the  other  cases. 


I  am  of  opinion,  that  the  11 5th  Order  does  not  apply 
to  a  case  where  one  out  of  several  Defendants  is  not 
required  to  answer  the  amendments. 
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COWELL  V.  CHAMBERS.  AprUU. 

npHIS  case  came  on  upon  a  petition  presented  on  the  Reciul  of  the 

death  of  Mr.  Chambers,  a  prior  tenant  for  life,  p^for  tenant 
praying  for  the  payment  to  Miss  Guhton,  the  present  **"[  *>^e  ^n  « 
tenant  for  life,  of  the  income  of  the  property.  parliament, 

Held,  upon  an 
application  by 

As  evidence  of  the  fact  of  the  death  of  some  persons  a  subsequent 
who,  if  living,  would  be  tenants  for  life  in  priority  to  the  for  Myment  of 
Petitioner,  a  private  Act  of  Parliament,  passed  sixteen  the  income, 
years  ago,  to  enable  the  trustees  to  grant  mining  leases,  ficient  evi-' 
was  produced,  and  in  which  act  the  fact  was  recited.        ^^^^^  ®^*^® 

Mr.  T.  H.  Terrell  in  support  of  the  petition. 

Mr.  Berkeley  for  the  Respondent. 

The  Mastbr  of  the  Rolls  thought  that  this  was  not 
sufficient,  and  that  the  usual  evidence  of  death,  by  cer- 
tificate and  proof  of  identity,  must  be  produced. 
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jprii  24.  GIBSON  V.  WILLS. 

Where  the  en-  TTNDER  a  marriage  settleiQenty  a  question  arose 
interestirun-  between  the  children  who  survived  their  parents 

represented  by  and  those  who  died  in  their  lifetime.     All  the  surviving 

any  party  to  . 

the  suit,  the      clnldren  were  parties  to  the  cause,  but  no  representation 

Court  will  not  j^^j  jj^^jj  taken  out  to  two  deceased  daughters.  One 
appoint  a  per-  ^  ^  °  ^ 

son  to  repre-     of  them  had  died  unmarried,  and  the  other  had  died 

^l  Si"»    l^'^ving  a  husband  surviving  her. 

&  16  Vict. 

c.  86,  s.  44.  Mr.  W.  Forster  asked  that  the  husband  might  be  ap- 

^^between""  pointed,  under  the  15  &  16  Ftc^c.  86,  s.  44,  to  repre- 
the  children      gent  the  two  deceased  daughters.     He  cited  Swallow 

who  survived  <v^ 

and  those  who  ^-  Binns  (a) ;  The  Dean  of  Ely  v.  Edwards  (6). 

pre-deceased 

T*Xd"lJ:;n      ^*«  Master  of  the  RoLts. 

tJ^^b  t  th*"  ^^^^  docs  not  appear  to  be  a  case  within  the  statute, 
of  their  es-  It  is  clear  that  there  is  a  hostile  question  for  discussion, 
prwwntedMT"  ^"^  °^  representation  having  been  taken  out  to  either  of 
the  suit.    It     the  deceased  daughters,  the  Plaintiffs  ask  the  Court  to 

wa«  asked,  un-  *  *u  •      j 

derthel5&l6  appoint  a  nominee  of  their  own  to  represent  their  ad ver- 
^44  ^h^'  h  varies.  If  appointed,  he  may  make  a  feeble  defence,  and 
surviving  hue-  a  decree  may  be  obtained  which  will  be  binding  on  those 
miffht^repre-  absent.  The  object  of  the  statute  was  this  : — where  you 
sent  the  iute-  have  real  litigating  parties  before  the  Court,  but  it  hap- 
lent  parties.      P^^^  that  one  of  the  class  interested  is  not  represented. 

The  applica-  then,  if  the  Court  sees  that  there  are  other  persons  pre- 
tion  was  re-  it^/.i  i-  /.i  i 

fused.  Bent  who  bona  fide  represent  the  mterest  of  those  absent, 

it  may  allow  that  interest  to  be  represented  ;  but  it  will 

not  allow  the  whole  adverse  interest  to  be  represented. 

I  can  go  to  this  extent : — if  you  get  bond  fide  repre- 
sentation to  the  other  sister,  I  can  allow  the  husband  to 
represent  his  deceased  wife's  interest. 

(a)  9  Hare,  App.  47.  (b)  17  Jur.  219. 
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DEAN  V.  THWAITE.  dT'Vo 

npHE  Plaintiff's  estate  adjoined  that  of  the  Defendant.  Where,  by  un- 
■^      The  Defendant's  husband,  prior  to  his  death  in  waSkiff%he 
1851,  and  the  Defendant  subsequently,  had,  in  working  Defendant  had 
their  own  collieries,  passed  into  and  worked  the  Plain-  of  hisneigh- 
tiff'scoal,  and  this,  it  was  alleged,  had  been  done  from  I^"!*  Jf J^*^""^ 
1840.    The  Plaintiff  filed  the  bill  against  Mrs.  Tkwaite  account  to  six 
and  the  representatives  of  her  husband,  for  an  account  of  J^^^^^d  that  the 
the  coal  thus  inaproperly  taken,  and  for  payment  of  the  amountwrong- 

,  J  «  .    .  .  fully  ab- 

value,  and  for  an  mj  unction.  atracted  being 

proved,  the 
onut  of  proof 

Mr.  R.  Palmer  and  Mr.  Cairns  for  the  Plaintiff,  would  lie  on 
asked  for  a  general  account,  contending  that  the  Statute  to  shew  that  it 

of  Limitations  did  not  apply  to  the  case  of  a  concealed  ^?'  not  taken 

,  witbm  the  six 

fraud,  and  that  time  only  run  from  the  discovery  of  the  years. 

wrong.     They  cited   Broohsbank  v.  Smith  (a) ;    South      '^*^»  *^® 
o  J  \  ^  f  account  would 

Sea  Company  v.   Wymondsell  (b)  ;   Hovenden  v.  Lord  not  be  so  li- 
Annesley  (c) ;   Booth  ▼.  Earl  of  Warrington{d);  Blair  ^ had  been 

V.  Bromley  [e).  abstracted  in- 

tentionally, 
and  steps  had 

.     Mr.  Hoyd  and  Mr.  Prendergoit,  for  the  Defendant,  heen  taken  to 

.  conceal  the 

contended,  that  in  no  case  had  it  been  decided,  that  the  fact  and  pre- 
concealmentof  a  trespass  was  a  ground  for  holding  that  ventdiscoveiy. 
the  Statute  of  Limitations  did  not  apply.     They  said 
that  the  26th  section  of  the  3  &  4  Will.  4,  c.  27,  shewed 
the  view  taken  by  the  legislature  on  this  subject. 

The 

{a)  2  Y,Sf  CoL  ( Rxch,)  68.  (rf)  4  JBro,  P.  C.  ( Tom,  «/.) 

(6)  3  P.  Wmi,  143.  163. 

(e)  2Sch.i  Lef  629,  630.  (e)  5  Hare,  547. 
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1856.  2%e  Master  of  the  Rolls. 

The  question  of  liability  with  respect  to  the  working 
of  minerals  under  ground^  which  cannot  be  perceived  in 
the  same  way  as  operations  upon  the  surface,  stands,  in 
my  opinion,  in  a  very  peculiar  light ;  and  it  is  very  im- 
portant to  consider  upon  whom  the  burthen  of  proof  lies 
in  a  case  of  this  description.  In  my  opinion  the  burthen 
of  proof  lies  upon  the  wrongdoer,  to  shew  that  the  coal 
has  not  been  taken  from  the  Plaintiff's  property  within 
the  time  during  which  this  Court  would  make  him  ac- 
countable for  it.  It  was  impossible  for  the  Plaintiff  to 
ascertain  that  fact,  it  was  solely  within  the  knowledge 
of  the  Defendants  and  their  workmen. 

I  think  that  the  Plaintiff  has  made  out  his  right  for 
an  account  of  the  coal  which  has  been  taken  from  his 
ground,  subject  to  the  question  of  the  Statute  of  Limita- 
tions, upon  which  I  should  wish  to  hear  a  reply. 

Mr.  R.  Palmer  was  heard  in  reply  as  to  how  far  the 
account  ought  to  be  carried  back. 

The  Master  of  the  Rolls. 

I  will  state  my  opinion  to-morrow.  If  I  should  be  of 
opinion  that  the  account  should  be  limited  to  six  years 
before  the  filing  of  the  bill,  which  is  my  present  im- 
pression, the  course  I  should  probably  take  is  this :  I 
should  direct  some  competent  person  to  ascertain  the 
amount  of  coal  which  has  been  taken  from  the  PlaintiflTs 
land,  and  then  require  the  Defendant  to  shew  what  part 
has  not  been  taken  within  the  last  six  years. 


May  2.  The  Mabter  of  the  Rolls. 

I  retain  the  opinion  which  I  expressed  yesterday,  that 


an 
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an  account  ought  to  be  directed,  but  that  it  must  be  con- 
fined to  the  coal  gotten  within  six  years  before  the  filing 
of  the  bill. 

The  case  of  fraud  alleged,  and  the  only  fraud  that  I 
think  would  justify  the  Court  in  coming  to  the  conclusion 
that  the  coal  gotten  before  that  period  ought  to  be  ac- 
counted for,  is,  that  the  Defendants  had  intentionally 
taken  the  Plaintiff's  coal,  and  had  concealed  the  fact, 
and  during  the  process  had  taken  steps  to  prevent  the 
Plaintiff  discovering  it.  Undoubtedly  that  is  alleged, 
and  there  is  some  evidence  which  leads  to  that  pre- 
sumption, but  it  is  not  conclusive  nor  is  it  supported  by 
any  documentary  evidence,  and  it  is  met  by  counter 
evidence,  at  least  by  the  positive  denial  on  the  part  of  the 
Defendant  herself.  In  a  case  of  fraud  I  should  require 
distinct  and  clear  proof  against  persons  liable  to  be 
made  answerable  for  the  consequences  of  it 

There  are,  besides,  some  indications  on  the  evidence, 
which  weigh  with  me  on  this  question,  that  the  Plain- 
tiff was  put  upon  inquiry,  and  that  various  circum- 
stances existed  \^hich  might  have  led  him  to  take  pro- 
ceedings at  an  earlier  period  than  he  actually  did,  for 
the  purpose  of  ascertaining  the  state  of  the  works  below 
the  surface  of  the  earth,  and  whether  they  trenched  on 
his  property,  I  ^m  of  opinion,  therefore,  that  in  this 
case,  the  account  must  be  confined  to  six  years  before  the 
filing  of  the  bill. 

The  way  I  intend  to  deal  with  the  account  is  this : — 
I  shall  see  if  the  parties  themselves  can  agree  as  to  the 
amount  and  extent  of  those  workings.  If  they  cannot, 
then  I  shall  probably  appoint,under  the  powers  entrusted 
to  me  by  the  Act  of  Parliament  (which  I  think  extends 
to  cases  of  this  description),  some  coal  agent,  who  is 

VOL,  XXI.  s  8  perfectly 
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1866.  perfectly  well  acquainted  with  matters  of  tbia  deacriptioo, 
to  examine  and  make  a  report  as  to  the  state  of  the 
works,  and  as  to  what  coal  has  been  taken  from  under 
certain  plots  of  land  of  the  Plaintiff,  which  will  be  spe- 
cifiedf  and  to  take  all  proper  measurements  for  that 
purpose.  Suppose  he  finds  that  a  certain  quantity,  say 
1,000  tons,  has  been  taken,  I  shall  then  call  on  the 
Defendant  to  shew  what  portion  of  that  coal  has  been 
taken  prior  to  the  six  years. 

I  think  the  burden  of  proof  ought  to  rest  on  the  De- 
fendant, for  this  reason : — I  assimilate  this  to  the  case, 
which  I  have  frequently  had  occasion  to  refer  to, 
of  the  chimney  sweep  who  found  the  diamond  ring. 
Armory  ▼•  Delamirie{a),  and  governed  by  the  principle 
which  I  have  constantly  acted  upon,  that  the  case  will 
be  taken  most  strongly  against  a  person  who  keeps  back 
and  destroys  evidence.  I  apply  that  principle  to  a  per- 
son  whose  duty  it  was  to  keep  strict  evidence  of  what 
workings  there  were  in  other  persons'  lands,  and  shall 
charge  a  person  working  the  coal  mines  on  the  adjoining 
land  with  the  full  amount  raised,  unless  he  can  prove  it 
was  not  taken  within  the  time  during  which  the  Court 
directs  the  account.  On  taking  that  account,  I  shall 
certainly  not  treat  this  as  a  case  of  fraud,  but  shall  act 
on  any  reasonable  evidence  I  can  get  to  ascertain  at 
what  time  the  coal  was  worked.  This  is  the  view  I 
take  with  respect  to  the  mode  of  taking  the  account  of 
the  coal  worked. 

(a)  1  Sirtaige,  605;  and  see  20  fieov.  22e. 
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ATTORNEY-GENERAL  v.  ITie  Corporation  of 

GREAT  YARMOUTH. 

March  1,  2,5. 

npHIS  information  was  filed  by  the  Attomey-Oeneral  The  95th  sec- 
against  the  Corporation  of  Great  Yarmouth^  the  Municipal 

Town  Councillors  who  were  the  committee  for  granting:  Corporation 

.  ^  Act  (5  &  6 

leases,  and  a  Mr.  Moore.    It  prayed  an  injunction  to  re-  'WilL  4,  c.  76), 

strain  the  Corporation  from  granting  a  lease,  of  a  small  ^l»>ch  enables 

»  ^  o  o  '  municipal  cor- 

property  belonging  to  the  Corporation^  to  the  Defendant  porations  to  re- 
Mr.  Mooref  for  twenty-one  years,  at  a  rent  of  6«.  3d.,  gnl  b^caaea  * 
with  a  fine  of  Is.  6rf.,  on  the  ground  of  its  not  being  vhere  sane- 

.  tioned  "  by 

authorized  by  the  Municipal  Corporation  Act.     The  ancient  usage 
value  of  the  property  was  stated  to  be  6/.  per  annum.      ®'  ^y  custom 

or  prac.ice| 
at  "  a  fine 

The  Municipal  Corporation  Act  (6  &  6  Will  4,  c.  76,  ^^hSthe^'' 
8.  94)  prohibits  a  corporation  granting  leases  of  the  cor-  "  have  ordi- 
porate  property,  forany  term  exceeding  thirty-one  years,  J^ewaT'^upon 
except  in  the  cases  mentioned  in  the  95th  section,  and  "  an  arbitrary 

'  fine/  is  to  be 

requires  them  to  reserve  '^  such  clear  yearly  rent  as  to  construed 

the  Council  shall  appear  reasonable,  without  taking  any  l^^'^ly* 

fine  for  the  same."  <<  renewal/'  in 

the  Municipal 
Corporation 

The  95th  section  provides,  ^'  that  in  all  cases  in  which  Act,  does  not 
any  body  corporate  shall,  on  the  5th  day  of  June  in  this  custom  to  let 
present  year  [1835]  have  been  bound  or  engaged,  by  on  lease  at 

,.   J         ,  different  rente, 

any  covenant  or  agreement,  express  or  implied,  or  have  and  though 
been  enjoined  by  any  deed,  will  or  other  document,  ^l^efenewals 

''•'•''  '  need  not  be  on 

or  precisely  the 
same  terms, 
there  must  be  such  an  uniformity  as  to  shew  that  the  same  lease  has  been  renewed. 

Leases  were  granted  by  a  municipal  corporation  of  the  same  property  in  1778, 
1798  and  1824,  to  the  same  lessee  and  his  assigns,  for  twenty- one  years,  at  a  rent  of  5ff. 
In  the  two  last  instances  alone  a  fine  of  7s.  M,  had  been  taken.  The  covenants  varied, 
and  there  was  an  interval  of  six  years  between  the  second  and  third,  during  which 
there  was  a  yearly  tenancy.  Held,  that  the  case  did  not  come  within  the  95th  section 
of  the  Municipal  Corporation  Act,  and  that  a  renewal  could  not  be  granted  at  an 
under  value  and  on  a  fine. 

8S2 
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1855.       or  have  been  sanctioned  or  warranted  by  ancient  usage 
^-^^^^^^      or  by  custom  or  practice^  to  make  any  renewal  of  any 
Gbneral"    '^^se  for  years,  or  for  life  or  lives,  or  for  years  deter- 
V*  minable  with  any  life  or  lives,  at  any  fixed  or  deter- 

Corporation  of  minate  or  known  or  accustomed  period,  or  after  the 
Great  lapse  of  any  number  of  years,  or  on  the  dropping  of 
any  life  or  lives  and  years,  determinable  afler  the  lapse 
of  any  number  of  years,  at  a  fine  certain^  or  under  any 
special  or  specific  terms  or  conditions,  and  also  in  all 
cases  in  which  any  body  corporate  shall  heretofore  have 
ordinarily  made  renewal  of  any  lease  for  years,  or  for 
life  or  lives  or  for  years,  determinable  with  any  life  or 
lives,  at  any  fixed  or  determinate  or  known  or  accus- 
tomed period,  or  afler  the  lapse  of  any  number  of  years, 
or  upon  the  dropping  of  any  life  or  lives,  upon  the  pay- 
ment of  an  arbitrary  fine,  it  shall  be  lawful  for  the 
Council  of  such  borough  to  renew  such  lease  for  such 
term  or  number  of  years,  either  absolutely  or  deter- 
minable with  any  life  or  lives,  or  for  such  life  or  lives, 
and  at  such  rent,  and  upon  the  payment  of  such  fine  or 
premium,  either  certain  or  arbitrary,  and  with  or  with- 
out any  covenant  for  the  future  renewal  thereof,  as  such 
body  corporate  could  or  might  have  done  in  case  this 
Act  had  not  been  passed." 

It  appeared,  in  this  case,  that  by  a  lease  dated  the 
8th  of  May,  1778,  the  Corporation  of  Great  Yarmouth 
demised  the  property  in  question  to  Morse,  for  twenty- 
one  years  from  the  Michaelmas  of  1776,  at  a  rent  of  5s, 
No  fine  was  taken,  and  the  lease  contained  a  proviso  for 
cesser  on  any  assignment  without  licence,  and  a  covenant 
not  to  build. 

This  lease  expired  at  Michaelmas,  1797 ;  and  on  the 
17th  of  January,  1798,  the  Corporation  of  Great  Yar- 
mouth  demised  the  same  property  to  the  assignee  of 

the 
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the  former  lease  for  twenty-one  years,  to  take  eflect  1855. 

from  the  expiration  of  the  former  lease  {Michaelmas^  v^^^-w/ 

1797),  at  a  rent  of  bs.  and  for  a  fine  of  7«.  6rf.    This  General" 
lease  contained  a  power  of  re-entry  if  the  lessee  assigned         ^ 

without  leave,  and  a  covenant  not  to  build.  Corporation  of 

^  Great 
Yarmouth. 

This  lease  expired  on  Michaelmas^  1818,  and  the  lessee 
remained  tenant  from  year  to  year  until  1824. 

On  the  17th  of  February^  1824,  a  third  lease  was 
granted  of  the  same  property  to  the  owner  of  the  last 
for  twenty-one  years,  from  Michaelmas^  1824,  at  bs» 
rent  and  for  a  fine  of  Is.  6d.  This  lease  contained  a 
covenant,  on  alienation,  to  pay  a  fine  of  6s.  to  the  Cor- 
poration by  way  of  fine,  and  a  covenant  not  to  use  the 
premises  so  as  to  be  a  nuisance,  and  not  to  build  upon 
the  premises. 

This  lease,  which  was  existing  at  the  time  the  Muni- 
cipal Corporation  Act  passed  [1835],  expired  at  ilft- 
chaelmasy  1845.  It  was  not  then  renewed,  but  the 
Corporation  had  now  determined  to  grant  to  Moore  a 
renewal  at  the  rent  of  6«.  3if.  and  on  a  fine  of  Ts.  6d* 

The  late  town  clerk's  evidence  was,  that  the  custom 
of  renewal  was  on  payment  **  of  a  renewal  fine  of  one 
and  a  half  year's  rent." 

Mr.  Follett  and  Mr.  Cairns^  in  support  of  the  In- 
formation. The  Corporation  are  now  mere  trustees  of 
the  corporate  property  for  the  inhabitants  of  Yarmouth^ 
and  the  Act  intended  to  compel. them,  in  dealing  with 
that  property,  to  act  strictly  as  trustees  and  for  the 
benefit  of  their  cestuis  que  trust.  As  the  intended  lease 
is  at  an  under  value  and  upon  a  fine,  the  Defend- 
ants must  clearly  shew,  that  this  case  comes  within 
•  the 
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1855.       the  exceptions  stated  in  the  95th  section  of  the  Act. 

^"^^^^^^      This  clause  is  composed   of  two  branches;   the  first 

GENKRikL      relates  to  renewals  at  a  fine  certain,  and  the  second  to 

^'  cases  where  the  renewal  has  ordinarily  been  made  '^upon 

Corporation  of  the  payment  of  an  arbitrary  fine.** 

Great 
Yarmouth. 

If,  under  the  first  branch  of  the  clause,  ^'an  ancient 
usage  or  custom"  be  relied  on,  then  it  must  be  shewn 
to  be  uniform;  for,  like  all  ancient  prescriptive  titles, 
any  variation  in  it  is  fatal ;  Lovelace  v.  Reignolds  (a) ; 
Parkin  v.  Radcliffe  {b)»  So  also  if  the  Defendants 
insist  on  the  existence  of  **  a  practice"  to  renew,  it  must 
be  shewn  that  there  has  been,  for  a  long  period,  an 
uniform  practice  to  renew  on  similar  terms ;  and  it  is 
not  sufficient  to  shew  that  there  has  been  merely  a 
practice  to  let  the  property  on  lease,  on  terms  varying 
according  to  the  circumstances  and  the  times.  In  the 
present  case,  there  has  been  no  uniformity  whatever,  and 
no  continuous  practice  of  renewal.  Three  leases  only 
are  relied  on,  namely,  those  of  1778,  1798  and  1824, 
they  all  vary  in  their  terms,  and  they  were  not  and  do 
not  purport  to  be  renewals.  In  the  first  no  fine  was 
paid.  In  the  second  (which  is  the  only  one  which  com- 
mences without  an  interval  from  the  expiration  of  the 
previous  term),  a  fine  is  taken,  and  the  covenants  vary 
from  those  in  the  first.  At  the  expiration  of  the  second, 
there  is  an  interval  of  six  years,  during  which  there  was 
a  tenancy  at  will,  and  this  at  once  destroyed  any  ''usage, 
custom  or  practice,"  if  any  existed.  The  third  lease  is 
granted  after  six  years'  interval,  and  commences,  not  from 
the  expiration  of  the  former  lease  in  1818,  but  from  Mi" 
chaelmas^  1824,  and  the  covenants  again  vary  from  the 
former.  This,  therefore,  could  not  be  a  renewal  of  the 
old  lease.    The  third  lease  expired  in  1845;  no  new 

lease 

(a)  Cro.  £/tf.  563.  (^  1  Bm.  if  PulL  282. 
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lease  was  then  granted ,  but  the  Corporation  retained        1855. 
the  property,  as  they  say,  expecting  to  make  it  useful      "^^^^ 
in  city  improvements.     Having  retained  the  property,      Gemral" 
and  having  once  declined  to  renew  the  lease,  the  dis*  v> 

cretionary  powers  given  by  the  Act  could  not  be  exe*  Corporation  of 
cuted  by  the  Corporation  at  a  future  period,  when  Great 
differently  constituted  in  point  of  members.  The  law 
is  very  strict  in  cases  of  renewal,  even  where  there  is  a 
positive  covenant  to  renew.  If  the  tenant  does  not  at 
once  avail  himself  of  the  option,  he  cannot  afterwards 
insist  on  it,  and  a  special  Act  became  necessary  in  /re- 
ktfid  to  enable  parties  holding  under  leases,  with  a  cove- 
nant for  perpetual  renewal,  to  obtain  the  benefit  of  the 
covenant  after  they  had  allowed  the  time  for  renewing 
to  expire. 

Secondly.  This  case  does  not  come  within  the  second 
branch  of  the  96th  section,  which  relates  to  cases  where 
an  arbitrary  fine  has  been  taken.  Here  the  fine  is  proved 
to  be  certain,  namely,  one  and  a  half  year's  rent;  and 
this  case,  if  within  that  section  at  all,  must  be  within 
the  first  branch  of  it. 

Mr.  22.  Palmer  and  Mr.  C.  HaUj  for  the  Corporation 
and  the  Councillors.  In  the  Municipal  Corporation 
Act,  the  legislature  has  dealt  with  corporate  property  in 
a  manner  similar  to  ecclesiastical  property,  and  the  in- 
tention  in  both  cases  was,  to  give  a  discretionary  power  to 
those  having  the  management  of  the  property,  enabling 
them  to  realize  the  just  and  reasonable  expectation  of  the 
tenants,  after  the  changes  which  took  place  in  the  Cor- 
porations. It  was  to  prevent  the  injustice  which  would 
occur  from  disappointing  the  reasonable  hopes  of  a  re- 
newal entertained  by  the  tenants  who,  for  a  series  of 
years,  had  held  the  property,  and  which,  but  for  the 
Act,  they  would,  according  to  the  practice  in  such  cases, 

have 
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1855.       hnve  been  almost  sure  of  obtaining.    The  various  words 
^'^^'^^^      used  in  the  section  shew,  that  the  benefit  of  the  renewal 

General"     ^^®  ^^^  ^^  ^^  confined  to  cases  of  "  ancient  usage,"  ac- 

«  cording  to  the  strict  technical  meaning  of  the  word,  for 

Corporation  of  it  proceeds  to  extend  its  operation  by  the  use  of  the  word 

Great       c<  custom ; "  and  lest  that  mi6:ht  be  considered  a  "  legal 
Yarmouth.  '  °  ^ 

custom,"  it  adds  **  practice."  This  shews,  clearly  and 
distinctly,  that  it  was  not  intended  that  renewals  should 
be  confined  to  cases  of  usages  and  customs,  in  the  narrow 
and  technical  meaning  of  those  words,  but  should  extend 
to  cases  where  there  had  been  a  "  practice"  of  renewal ; 
the  object  of  the  statute  was  to  enable  the  new  corpora- 
tion, as  regards  old  tenants,  to  deal  in  a  liberal  and  equit- 
able spirit,  and  being  an  enabling  clause,  this  statute 
must  therefore  be  construed  liberally. 

Before  the  passing  of  the  Act  there  was  no  obligation 
to  renew,  but  the  custom  and  **  practice  "  was  to  grant  a 
renewal  to  the  old  tenant  We  admit  that  the  Act  gave 
DO  positive  right  to  the  tenant  to  have  a  renewal,  for  it 
does  not  refer  to  any  ''tenant  right,"  but  it  placed  a 
confidence  in  those  who,  for  the  future,  were  to  have  the 
management  of  corporate  property  of  towns,  to  act  like 
liberal  landlords  to  their  tenants,  and  for  that  purpose,  it 
gave  them  a  distinct  power  to  renew  in  all  proper  cases. 
To  bring  a  case  within  the  95th  section,  it  is  not  neces-* 
sary  that  the  former  renewals  should  be  uniform,  or  that 
they  should  be  identical  in  terms  with  the  previous  leases, 
either  as  to  fines,  rent  or  covenants.  All  that  it  requires 
is  a  bond  fide  enjoyment  under  a  succession  of  renewals, 
and  then  the  renewal  may  be  made,  not  on  the  terms  of 
the  old  leases,  but  on  any  terms  which  the  existing  cor- 
poration may  think  fit.  In  the  present  case,  the  variations 
in  the  three  leases  are  immaterial ;  the  term  and  rent  are 
the  same ;  and,  as  to  the  interval,  the  mere  suspension 
and  delay  in  granting  a  new  lease  did  not  destroy  the 

'*  practice," 
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"practice/'   which   was   admitted   by  the  subsequent        1856. 
grant.  v^s/^^i/ 

Attorney- 
General 

As  to  the  time  which  has  elapsed  since  1845,  it  is  «. 

accounted  for.    An  application  for  a  renewal  was  made  Coroonition  of 
by  the  tenant,  which  was  not  rejected,  but  the  considera*       Great 
tion  of  it  was  postponed,  and  the  grant  consequently  sus- 
pended, but  ultimately,  in  1852,  it  was  finally  resolved 
to  renew,  at  Is.  6d,  fine  and  an  increase  in  the  rent.    The 
Corporation  are  authorized  to  grant  the  lease  proposed. 

Mr.  8.  Scott,  for  the  Defendant  Moore,  adopted  the 
same  line  of  argument,  and  insisted,  that  if  there  was  to 
be  no  renewal,  the  tenant  was  entitled  to  compensation 
for  lasting  improvements,  made  by  him  on  the  fair  ex- 
pectation of  the  usual  renewal. 

The  Attorney- General  v.  Oreen  (a)  and  The  Attorney^ 
General  v.  Kerr  (6). 

The  case  of  Rawstorne  v.  Bentley  (c)  was  also  re- 
ferred to. 

The  Master  of  the  Rolls  (without  hearing  a  reply). 

The  question  is,  whether,  in  this  particular  case,  the 
95th  section  of  the  Municipal  Corporation  Act  autho- 
rizes the  Corporation  of  Yarmouth  to  grant  a  lease  to 
Mr.  Moore  at  the  rent  of  6«.  3cf.  and  a  fine  of  7«.  6cf., 
which  I  assume  to  be  less  than  the  real  value  of  the 
property.  Before  I  comment  on  this  clause,  I  think  it 
proper  to  state,  that  in  my  opinion,  it  ought  to  be  con- 
strued liberally,  for  it  is  an  enabling  clause,  and  was 
meant  to  empower  a  corporation  to  do  what  might  be 
morally,  if  not  legally,  just  towards  their  tenants  or  les- 
sees) 

(a)  6  Vt$.  452.  (6)  2  Beav.  420. 

(c)  4  firo.  C.  C.  415« 
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1856*       is^*  >  And  the  number  of  expressions  used  to  extend  the 
"^^v^^      meaning  of  the  prior  words  shew,  that  it  was  intended 

Gbmbral*    ^^^^  t^®  clause  should  be  construed  liberally. 

«• 

The 
Corporation  of     There  are  two  branches  in  this  clause.    The  second 

Great  branch  clearly  applies  only  to  the  case  where  they  have 
ordinarily  made  renewals  "  upon  the  payment  of  an  ar- 
bitrary fine.*'  But  this  is  not  the  case  of  a  payment  of 
'*  an  arbitrary  fine;"  for  if  any  fine  is  properly  to  be 
paid,  it  is  one  of  7s.  6d.,  which  is  the  only  fine  that 
has  been  regularly  paid  for  the  renewal  of  this  lease. 

Now  the  first  branch  (omitting  that  which  does  not 
apply)  refers  to  cases  in  which  the  Corporation  has  been 
''  sanctioned  or  warranted,  by  ancient  usage  or  by  cus- 
tom or  practice/*  to  renew.  It  is  not  contended,  in  the 
present  case,  that  there  has  been  what  may  properly  be 
called  an  ancient  usage,  or  a  legal  custom  or  practice, 
continued  for  a  very  considerable  length  of  time,  from 
which  it  might  be  inferred  that  the  custom  has  been 
immemorial.  But  it  is  contended,  that  this  is  a  case  of 
a  G>rporation  being  warranted  by  **  practice"  to  make  a 
renewal  of  a  lease  **  at  a  fine  certain  or  under  some  spe- 
cial or  specific  terms  or  conditions." 


In  construing  this  clause,  it  is  important  to  consider 
the  meaning  of  the  words  "  renewal"  and  '*  practice."  It 
has  been  contended,  that  the  word  "  renewal"  here  can 
mean  nothing  more  than  the  grant  of  a  new  lease  to  the 
holder  of  the  former  lease,  in  respect  of  his  occupation 
of  the  land  under  that  lease ;  for  by  the  last  part  of  the 
clause  the  Corporation  may  ^'  renew  such  lease  for  such 
term  or  number  of  years,  either  absolutely  or  deter- 
minable with  any  life  or  lives,  or  for  such  life  or  lives, 
and  at  such  rent"  and  on  such  fine,  &c.  as  the  Corpora- 
tion might  have  done  before  the  Act.   But,  in  my  opinion, 

the 
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the  word  ''  renewal**  cannot  receive  that  extremely  large  1865. 

construction :  for  if  it  did,  the  consequence  would  be,  ^^^%**»-' 

that  this   section    would  enable    the   Corporation   to  gbweiial" 

alienate  the  corporate  property,  in  every  case  in  which  «• 

there  had  happened  to  be  a  succession  of  three  or  four  Corporation  of 

leases,  at  rack   rent  and   perfectly   different  in   their    „  G*«at 

,  ,  ,    ,  ...         Yarmouth. 

character,  to  the  same  person  and  the  person  claimmg 

under  him  (assuming,  of  course,  that  three  or  four 
demises  would  be  sufficient  to  constitute  a  practice). 
I  am  satisfied  that  that  cannot  be  the  construction  of 
this  clause,  and  that  the  scope  and  object  of  this  Act 
of  Parliament  never  meant,  that  if  a  piece  of  land  had 
been  originally  leased  at  a  rack  rent  to  A.,  and  aflter 
that  lease  had  expired  had  been  demised  to  the  assignee 
of  ^.  at  an  increased  rack  rent,  and  afterwards  to  ano- 
ther assignee  at  a  different  rack  rent,  these  would  be 
renewals  in  the  sense  contended  for,  so  that  a  corpora- 
tion could,  after  the  passing  of  this  Act,  have  simply 
alienated  the  property  by  granting  leases  to  them  for 
ninety-nine  years  at  a  peppercorn  rent;  for  before  the 
passing  of  the  Municipal  Corporation  Act,  a  corpora- 
tion, not  being  trustees,  might  have  alienated  their  pro- 
perty the  same  as  a  private  individual,  and  the  effect  of 
holding  the  instance  I  have  given  to  be  a  renewal  would 
enable  the  Corporation  to  part  with  or  completely  de- 
stroy the  property  intended  by  the  statute  to  be  held  by 
them  in  trust  and  for  the  benefit  of  the  city.  I  am  satis- 
fied that  that  is  not  the  meaning  of  the  word  *'  renewal." 

At  the  same  time,  I  do  not  at  all  mean  to  say,  that 
the  meaning  of  the  word  **  renewal**  must  be  this : — that 
the  lease  which  is  to  be  renewed  must  be  precisely,  in  all 
its  terms  and  conditions,  the  same  as  the  lease  that  pre- 
ceded it ;  but  I  am  of  opinion,  that  in  substance  it  must 
be  the  same,  or  that  there  must  be  such  a  species  of 
uniformity  as  to  shew  that,  in  point  of  fact,  it  is  the  same 

lease 
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f?. 


1866.       >^6* )  CLDd  the  number  of  expressions  us^       k^ 
^^"^^^^      meaning  of  the  prior  words  shew,  th^-'  | 
Gbkbral*    ^^^  ^^  clause  should  be  construed  ^  \ 

The  _,,  ,         ,       .      .  4  i  J  >' 

Corporation  of     There  are  two  branches  \n  u^  i  \  ^ 

Great        km^i^k  ^i^^mU,  «>.«»%i:^«  ^»i..  4^^  ^  "^  if  >    « 


ureat  branch  clearly  applies  only  to  |  > 
ordinarily  made  renewals  ''  f,  ^  ^ 
bitraryjlne"     But  this  is  ^  ^ 


ordinarily  made  renewals  **  ^  i  ,  ^ 

y  I  %  r  of 

"  an  arbitrary  fine;"  fo'  \il\',  '    i  '^'^'  '** 

paid,  it  is  one  of  1$.  f'  /  :  '  -t     ;     ^  '"^"^  ^^  ^*^ 

has  been  regularly  pp    ;'  j  ;  '  }  '^'^  ^^^  fo»"  ^ 

•  ^  ^^  '       :  6*.,  and  without 

Now  the  first  b      :  '        5  ^'^  ^^  sbew.that  thi^ 

apply)  refers  to  f  .  •  "^  ^^*  ^^  ^"^^^  ^*^®  "^^^  "^^ 

"  sanctioned  or    •  •  '^>ch  could  be  obtained  far 

torn  or  practi  -  ^^^^  ^^^* 

*^  icase  of  1798,  for  which  a  fine  of 

Therefore,  this  varies  from  the  former 
contmue  ,       .i        • 

, .  ,  aspect : — that  there  is  an  increased  con- 

which 

V  the  payment  of  the  fine,  and  there  are  cer- 
immp  "^  ,    . 

^         .ditional  and   important  covenants,  and  is  a 

X  lease  from  the  former, 
re 

'  fhe  second  lease  expired  on  the  29th  September^ 
1818,  and  the  lessee  remained  tenant  from  year  to  year, 
at  the  former  rent,  for  a  period  of  six  years.  So  that  you 
have  first  a  lease  for  twenty-one  years,  at  a  rent  of  55.; 
upon  the  expiration  of  that  lease,  you  have  a  lease  for 
twenty-one  years,  with  additional  covenants,  at  the 
same  rent,  but  upon  payment  of  a  fine;  then  you 
have,  at  the  expiration  of  that  lease,  a  tenancy  from 
year  to  year  for  six  years ;  and  at  the  expiration  of  that 
you  have  a  third  lease,  which  was  granted  in  February, 
1824,  for  twenty-one  years,  from  Michaelmas,  1824, 
at  a  rent  of  5s.,  a  fine  of  7s.  6d.,  and  with  a  slight  varia- 
tion in  the  covenants*    This,  on  the  face  of  it,  is  no 

renewal 


\ 


'J 
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xner  lease,  because,  if  it  had  been,  it        1855. 

*^ffect  from  the  expiration  of  the  for-  ^-'n/-^*^ 

^|.  <*  an  interval  of  six  years,  during  Gbneral 


c 


^<f.  '^v  from  year  to  year,  and  then  *• 


.fx  ^v  irora  year  lo  year,  ana  men  "• 

\y        'V/  Vf  1824,  not  to  take  eflfect  Corporation  of 

<j^,^  »  months  later,  namely,    -,  Great 


%..     ^•..  1,  that  is  not  a  re- 


Yarmoutb. 


z';    %  "  ^                                                              aistinct  and  separate 

^    ^''''      '^  .      *, ..                                                   held  over,  so  far  as  the 

%      '^  A  '             I            '  * '                     earned,  on  the  terms  of  the 

\^      \  J  ^     '  .      \  *                           ^^^  *  mere  tenant  from  year 


'^^v  *••#  *  .ve  been  evicted  at  any  time. 


ft 


♦ 


^*«J**#,     "^v  Aunicipal  Corporation  Act  passes,  and  at 

.  there  was  a  lease  subsisting,  which  was  not 
,al  made  at  the  expiration  oi  the  former  lease, 
.  after  an  interval,  during  which  there  was  a  tenancy 
irom  year  to  year,  and  which  existing  lease  varies  from 
the  previous  lease.  It  is  true,  that  the  three  leases  have 
always  been  granted  to  a  person  who  occupied  the  land 
by  virtue  of  a  prior  lease,  but,  in  my  opinion,  the  word 
**  renewal''  does  not  include  such  a  case  as  this,  which 
cannot  be  said  to  amount  to  a  ''  practice." 

I  concur  in  the  observation  of  Counsel,  that  it  is  not 
necessary  to  prove  either  an  ancient  usage  or  a  legal 
custom,  in  the  strict  and  proper  use  of  these  terms,  when 
applied  to  the  proof  of  heriots,  or  to  the  payment  of 
tithes,  or  a  modus  in  lieu  of  them ;  but  I  think,  that  to 
constitute  a  ''  practice,"  there  must  be  such  a  number  of 
preceding  leases  of  such  a  similar  and  uniform  character 
as  to  amount,  though  not  to  a  ''  legal  custom,"  yet  to  that 
which  in  ordinary  and  common  parlance,  and  by  per- 
sons not  acquainted  with  the  technical  import  of  legal 
expressions,  would  be  called  ''  a  custom/'  to  which  the 
word  ''practice"  is  synonymous. 

If 


1 
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1855.  If  there  bad  been  a  practice,  by  wbicb,  apon  every 

^^^^^^      renewal,  the  rent  was  increased  according  to  a  given 

Gbkbral      ^^^^  ^^^  proportion,  that  would,  in  my  opinion,  have 

«-  come  within  this  clause,  and  be  a  renewal  of  a  lease 

Corporation  of  warranted  by  *'  practice."     If,  for  instance,  a  lease  had 

Y^**^       been  granted  for  twenty*one  years,  and  the  practice  of 

the  Corporation  had  been,  to  renew  at  the  end  of  every 

twenty-one  years,  on  a  fine  of  7$.,  and  an  increase  of 

fifteen  per  cent  on  the  rent,  that  would  have  been  a 

''  practice"  within  the  terms  of  this  clause.    But  it  is 

clearly  established  that  no  such  practice  applied  to  this 

particular  land,  for  the  rent  has  always  been  the  same.  If 

there  had  been  nothing  more  in  the  case,  and  every  lease 

had  been  renewed  upon  the  expiration  of  the  former 

lease,    exactly  upon   the  same  rent  and  without  any 

alteration,  then  there  would  have  been  strong  grounds 

for  saying,  that  this  had  been  the  practice  adopted  by  the 

Corporation,  although  I  am  very  far  from  meaning  to 

lay  down,  that  the  mere  fact  of  three  demises  would 

constitute  a  practice  in  the  absence  of  all  other  evidence 

on  the  subject* 

In  my  opinion,  there  has  neither  been  an  uniform 
practice  of  renewal  in  this  case,  in  any  sense  of  the 
term,  within  the  proper  construction  of  this  clause,  nor 
have  the  leases  been  uniform  in  their  character. 

Then  it  is  said  that  Mr.  Moore  is  entitled  to  com- 
pensation, but  the  cases  which  have  been  cited  by 
Mr.  Scott  do  not  apply  to  the  present  case.  No  doubt 
when  this  Court  sets  aside  a  long  lease  of  charity  pro- 
perty, which  ought  never  to  have  been  granted,  then  in 
consideration  of  the  injury  inflicted  upon  the  person  by 
setting  aside  a  long  lease,  it  does  allow  him  compensa- 
tion for  improvements,  which  he  has  made  upon  the 
land,  upon  the  faith  and  upon  the  consideration  that 

the 
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the  lease  was  a  subsisting  lease.    But  here  the  lease  is        1855. 
at  an  end,  and  the  only  question  is,  whether  a  new     .      ^ 

'  ...  Attorn  EY- 

lease  shall  be  granted.     If  I  am  right  in  this  case,  this      General 
expenditure  could  only  have  been  roade  upon  the  faith  of         jjj^ 
the  subsisting  lease,  and  not  upon  the  faith  of  any  right  Corporation  of 
to  compel  a  renewal,  which  certainly  does  not  exist  in    Yaemouth. 
this  case  in  the  contemplation  of  anybody,  as  is  shewn 
by  the  evidence  before  me. 

I  think,  therefore,  that  this  lease  is  not  authorized  by 
this  statute. 


A  Decree  was  made  for  an  Injunction  with  costs,  and, 
after  some  hesitation, — 


The  Mabtbr  of  the  Rolls  ordered  the  costs  to  be     March  5. 
paid  out  of  the  corporate  funds. 
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MORSHEAD  v.  REYNOLDS. 

May  3. 

Where  there     fTlHE  assets  were  insufficient  to  pay  the  debts,  and  a 
of  ^teet^"^  creditor  proposed  that  the  costs  of  the  creditors 


the  costs  of      of  proving  their  debts  should  be  paid  in  the  first  in- 

creoitori  of 

proving  their    Stance,  and  that  the  residue  should  then  be  apportioned 

debta  are  not    j^^  ^^  amongst  the  creditors, 
peyable  in  the  '^  ^ 

nrtt  inttanoe, 

to  th^  dibte        Mr.  FoMt  and  Mr.  Wiekena,  for  different  parties. 

and  appor- 

them.  ^^^  Master  of  the  Rolls  referred  to  the  47th  Order 

of  26th  August^  1841  {a\  as  amended  by  the  6th  Order 
of  the  11th  of  April,  1842,  and  said^  that  he  considered 
it  settled,  that  the  costs  of  creditors  of  establishing  their 
debts  must  be  added  to  the  debt  so  established,  and  that 
the  apportionment  must  then  be  made  with  reference  to 
the  whole  amount. 


(a)  Ordinet  Can.  177. 
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ABATEMENT. 
A   suit,  which  has  been  abated  for 
more  than  twepty   years,   cannot 
be  revived.         Bland  v.  Datfison, 

Page  3\2 
See  Revivor. 

ABSOLUTE  INTEREST, 
See  Lapse, 

ABSTRACT. 
See  Costs,  3. 
Taxation,  1. 

ACCELERATING  POWERS. 
See  Power  ov  Sale,  2,  d. 

ACCOUNT. 

See  Statute  of  Limitations, 

ACQUIESCENCE. 
See  Breach  of  Trust,  3, 

ACT  OF  PARLIAMENT. 
See  EviDEucBy  4, 

vol,  XXI. 


ADMINISTRATION  SUIT.' 
After  a  decree  in  England  for  the 
administration  of  91)  English  tes- 
tator's estate,  a  Scotch  company, 
whose  litus  was  in  Scotland^  but 
which  had  agents  and  bouses  of 
business  in  England^  commenced 
proceedings  against  the  repre- 
sentatives in  Scotland^  where  the 
testator  possessed  real  and  per- 
sonal estate,  to  recover  a  debt. 
An  injunction  was  grunted  to  re- 
strain the  proceedings  in  Scotland^ 
but  which  on  appeal  was  dis- 
charged by  the  House  of  Lords. 
After  this,  the  company  com- 
menced another  action  in  Scotland^ 
and  a  motion  was  made  to  restrain 
it,  on  the  grouqd  of  the  company 
having  come  in  and  adopted  the 
proceedings  in  England.  The  ap- 
plication was  refused  by  the  Mas- 
ter of  the  Rolls,  and  by  the  full 
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Court  of  Appeal.    Stainion  v.  The 
Carton  Co.  Page  152 

AGREEMENT. 

See  Contract. 

"AND"  READ  "OR." 
Bequest  to  /i.  for  life,  and,  af\er  his 
decease,  to  his  eldest  son ;  but  in 
case  j4,  should  *'  die  under  age 
and  without  issue,"  over.  Held, 
that  the  word  "  and"  was  not  to  be 
read  "or,"  and  that  J,*t  son,  in 
his  father's  lifetime,  took  a  vested 
interest,  not  subject  to  be  divested. 
Malcolm  v.  Malcolm,  225 

ANNUITY. 
JSee  Lien,  1. 
Power,  2. 

ANTICIPATION. 

1.  Where  there  is  attached  to  the  se- 
parate estate  of  a  married  woman 
a  clause  against  anticipation,  the 
Court  has  no  power  to  release  it 
from  that  restraint,  even  in  cases 
where  it  would  manifestly  be  for 
her  benefit  to  do  so.  Robinson  v. 
Wheelwright.  214 

2,  Thus,  where  a  testator  gave  a 
married  woman  a  legacy,  on  con- 
dition that  she  conveyed,  within 
twelve  months,  her  separate  estate, 
which  was  subject  to  a  restraint 
against  anticipation,  to  B.  and  C, 
the  Court  held,  that  effect  could 
not  be  given  to  the  bequest,  though 
highly  beneficial  to  the  feme  cover  te. 
Ibid. 

APPOINTMENT. 
1.  A  trust  term  was  created  for  raising 


the  sum  of  10,000/.,  with  interest 
from  the  death  of  the  tenant  for 
life,  for  his  younger  children  as  he 
should  appoint,  and  in  default  to 
them  equally.  He  appointed  the 
fund  to  bis  two  younger  children,  in 
unequal  proportions,  ajter  tie  i£r- 
cease  of  himself  and  of  his  mother. 
Held,  that  the  intermediate  in- 
terest, between  the  death  of  the 
tenant  for  life  and  his  mother,  was 
unappointed,  and  that  it  belonged 
to  the  two  children  equally,  and 
did  not  pass  as  accessory  to 
the  capital  appointed.  fVatis  y. 
Shrimpton.  Page  97 

2.  Devise  to  the  use  of  such  of  the 
children  of  A.  B.  and  their  heirs, 
"for  such  estates,"  and  in  such 
manner  and  form  as  A.  B.  should 
appoint.  Held,  upon  the  context, 
to  authorize  an  appointment  to 
a  grandchild.      Fowler  v«   Cohn. 

360 

3.  A  power  to  appoint  an  estate  au- 
thorizes an  appointment  to  trus- 
tees to  sell  and  divide  the  produce 
between  the  objects.     Ibid. 

4.  A  testator  had  a  power  to  appoint  a 
fund,  and  his  son  (^A.)  and  grand- 
son (fi.)  were  objects.  Having 
by  deed  appointed  part  to  his  son. 
he,  by  will,  reciting  that  the  sod 
could,  under  the  hotchpot  clause, 
be  obliged  to  bring  in  the  ap- 
pointed part,  proceeded,  "and 
then  as  I  make  no  further  ap- 
pointment,*' the  whole  settled  fund 
must  be  equally  divided  between 
A.  and  B,  He  made  A.  his  resi- 
duary legatee.  It  turned  out  that 
the  hotchpot  clause  did  not  apply. 
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Held,  first,  that  the  will  .did  not 
operate  as  an  appointment,  and, 
secondly,  that  no  case  of  election 
arose.       Langslow   v.    Langslon, 

Page  552 
See  Power. 
Relations. 

ASSETS. 
See  Real  and  Personal  Estate. 

ASSIGNEE. 
iS'ee  Taxation,  11. 


BANKRUPT. 
See  Breach  of  Trust,  1. 

BANKRUPTCY. 

Under  a  marriage  settlement  the 
husband  was  entitled  to  a  life  in- 
terest in  all  the  wife's  after-ac- 
quired property.  The  husband 
became  bankrupt,  and  obtained 
his  certificate.  The  wife  after- 
wards became  entitled  to  the  resi- 
duary estate  of  her  deceased  sister, 
as  next  of  kin.  Held,  that  the 
assignees  were  not  entitled  to  the 
husband's  life  interest  in  this  pro- 
perty. In  re  Inkson'i  Trusts,  310 
See  Breach  of  Trust,  1. 

BEQUEST. 
Bequest  to  wife  for  life,  and  after- 
wards to  all  the  testator's  nephews 
and  nieces  living  at  the  death  of  his 
wife,  namely,  **  all  the  children  of 
my  brother  S.  H."  ^c.  (naming 
the  greater  part,  but  not  the 
whole  of  his  brothers  and  sisters, 
and  excepting  one  of  his  nieces  by 


name,  and  giving  her  a  legacy). 
Held,  that  this  was  not  a  gift  to  a 
class  consisting  of  all  the  testator's 
nephews  and  nieces,  but  to  the 
children  only  of  those  brothers  and 
sisters  who  were  specifically 
named.     In  re  Hulfs  Estate. 

Page  314 
See*'  \vD*'  read  "Or.*' 

Legacy. 

Life  Interest. 

Will. 

BLENDING  ASSETS. 
See  Real  and  Personal  Estate. 

BOND. 
See  Lien,  1. 

BREACH  OF  TRUST. 

1.  Where  a  trustee  who  is  indebted  to 
the  trust  becomes  bankrupt,  it  is 
his  duty  to  prove  the  debt,  and  if 
he  neglect  so  to  do,  he  is  liable  for 
the  loss,  notwithstanding  his  certi- 
ficate. Orrett  v.  Corsets  Corser 
v.  Orrett.  52 

2.  A  plaintiff  sued  his  trustee,  to 
make  him  responsible  for  a  trust 
fund  which  had  been  wrongfully 
paid  to  the  Plaintiffs  father.  The 
Plaintiff  had,  as  one  of  the  next 
of  kin  of  his  father,  received  two- 
thirds  of  his  estate.  Held,  that 
the  father's  assets  in  the  hands 
of  the  Plaintiff  were  primarily 
liable  to  make  good  two-thirds  of 
the  trust-fund,  in  exoneration  of 
the  trustee.     Ibid. 

3.  In  1799,  a  testator  devised  an  es- 
tate in  trust  for  his  daughter  and 
her  husband  successively  for  life, 
with  remainder  to  their  children, 
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and  he  gave  to  the  trustee  a  power 
of  sale.  The  trustee  died  in  1806, 
and  the  trust  descended  on  his 
heir  A.  Immediately  afterwards, 
B,t  acting  without  authority  as 
trustee,  sold  the  estate  to  a  pur- 
chaser with  notice,  and  allowed 
the  purchase-money  to  be  received 
by  the  daughter's  husband.  The 
husband  died  in  1837,  and  in  a 
suit  instituted  by  one  of  the  chil- 
dren, his  estate  was  declared 
liable  for  the  purchase-money  in 
his  hands.  The  daughter  died  in 
1 845,  and,  in  a  suit  by  her  repre- 
sentatives, the  estate  of  /?.  was  held 
liable  for  the  trust-money  to  the 
extent  of  the  daughter's  interest 
only,  and  relief  was  refused  to  the 
children,  who  were  Defendants. 
Between  1826  and  1 8  SO  the  chil- 
dren had  executed  deeds  reciting 
the  sale,  &c.  In  1851  some  of 
them  instituted  a  suit  to  recover 
the  estate  itself  from  the  purchaser. 
Held,  that  they  were  entitled  to  no 
relief;  and,  in  a  cross-suit  by  the 
purchaser,  the  children  were  de- 
creed to  make  good  his  title. 
Hope  y.  UUdl  (No.  1 ),  Lidddl 
v.  Norton.  Page  183 

4.  A  testator  gave  annuities  to  the 
Plaintiffs  and  appointed  three  exe- 
cutors, one  of  whom  {^A.  B,)  was 
the  residuary  legatee.  No  fund 
was  set  apart  to  answer  the  an- 
nuitiesy  but  A.  B,  was  permitted 
by  his  co-executors  to  receive  the 
assets,  which  he  wasted,  though  he 
paid  the  annuities  for  eighteen 
years,  at  the  end  of  which  he  be- 
came insolvent.     Held^  that  the 


co-executors  were  liable  to  the 
Plaintiffs  for  A.  B,*a  receipts. 
Egbert  V.  Butter.  Page  560 

5.  A  testator  devised  a  real  estate 
to  A,  B.  for  life,  in  terms  which 
gave  him  the  legal  estate,  and  be 
bequeathed  to  him  his  personal 
estate,  subject  to  some  annuities 
bequeathed  to  the  Plaintiffs,  and 
appointed  him  an  executor.  A.  B. 
wasted  the  assets.  Held,  that  his 
life  estate  in  the  realty  was  not 
liable  to  make  good  the  annuities. 
Ibid. 
See  Devastavit. 

Municipal  Corpoeation  Act. 

PowBR  of  Salb,  1. 

Trustee,  2. 


CASES    REVERSED    OR    OB- 
SERVED UPON. 

1.  The  report  of  the  case  of  Pope  v. 
Whitcombe  (3  Mer.  689)  is  inaccu- 
rate.    Finch  y.HolUngsworth,  112 

2.  The  doctrine  of  Trye  v.  The 
Corporation  of  Gloucester  (14  Beat, 
1 73)  adhered  to.  Philpott  v.  St. 
George's  Hospital.  134 

CHARGE. 
See  Mbroxr. 

CHARGE  OF  DEBTS. 

1.  A  mere  desire  expressed  by  a 
testator  in  his  will  that  his  debts 
shall  be  paid,  creates  a  charge  on 
his  real  estate  for  their  payment. 
Wrigley  v.  Sykes,  837 

2.  A  general  charge  of  debts  on  the 
real  estate  gives  to  the  executors 
an  implied  power  of  side.    Ibid. 
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3,  Distinction  between  the  expres- 
sion of  a  desire  that  all  debts  shall 
be  paid,  followed  by  a  gifl  of  a 
particular  estate  for  the  payment, 
and  a  general  charge  of  the  real 
estate  with  the  debts,  followed  by 
a  particular  provision  for  their 
payment.  In  the  former,  the  ge- 
neral charge  is  qualified  and  limit- 
ed to  the  particular  estate,  but  in 
the  latter  it  is  not.  Wrigley  v. 
Sf^ket.  Page  387 

4.  A  **  testator  "  ordered  his  debts 
and  legacies  *'  to  be  paid  and  dis- 
charged out  of  his  real  and  per- 
sonal estate."  He  subsequently 
devised  bis  real  estates  to  trustees 
for  five  hundred  years,  and  subject 
thereto,  to  his  five  sons  as  tenants 
in  common  in  fee,  "  upon  condi- 
tion "  tluit  they  should  pay,  in 
equal  shares,  certain  legacies  and 
his  debts ;  and  in  case  any  son 
should  neglect  to  pay  his  portion, 
the  trustees  of  the  term  were,  out 
of  the  rents  of  his  share,  to  raise 
the  amount.  He  appointed  the 
five  sons  executors.  Thirty-three 
years  after  the  death  of  the  testa- 
tor, the  surviving  executors  sold 
the  estate,  as  they  alleged,  to  pay 
the  debts.  The  Court  held,  that 
they  had  power  to  sell,  and  decreed 
a  specific  performance  against  the 
purchaser.   Ibid*  837 

CHARITY. 
1.  Under  the  powers  of  an  Act  of 
Parliament,  assented  to  by  the 
Crown,  as  lord  of  a  manor,  and 
by  the  commoners,  King  George 
HI.  granted  to  the  vestry  of  Rich- 
mond a  portion  of  the  common,  for 


a  workhouse,  a  cemetery,  and  '^  in 
trust  for  the  employment  and  sup- 
port of  the  poor  of  the  said  parish." 
Held,  upon  the  construction  of 
the  act  and  the  grant,  that,  al- 
though this  was  a  charity,  the 
income  might  properly  be  applied 
in  aid  of  the  poor-rates  and  so  in 
relief  of  the  parish.  Attorney^ 
General  v.  Blizard,  Page  233 

2.  When  lands  are  given  to  charity 
purposes  on  the  happening  of  a 
particular  event,  there  is  a  result- 
ing trust  in  the  meanwhile;  but 
where  real  estate  was  vested  in  J. 
in  trust,  out  of  the  rents,  to  keep 
it  ready  for  the  reception  of  plague 
patients,  during  their  sickness,  but 
no  longer,  and  for  a  burying-place 
for  them,  and  for  no  other  use, 
&c.y  it  was  held,  first,  that  this  was 
a  good  gift  to  charitable  purposes, 
and  not  merely  a  gift  contingent 
upon  the  re-appearance  of  the 
plague  ;  and,  secondly,  that  there 
was  no  resulting  trust  in  the  mean- 
while for  the  donor  or  his  heirs, 
though  the  plague  had  not  reap- 
peared for  more  than  180  years. 
A ttorney 'General  V,  EarlofCraoen 

392 
See  Gift  Over. 

Lasting  Improv£Ment8. 

Mortmain. 

CHILDREN. 

1 .  Where  the  words  *<  children  **  and 
"  issue  "  are  used  interchangeably 
in  a  will,  the  operation  of  the  word 
"children"  may  be  extended  to 
**  issue  generally"  to  effectuate  the 
inten t ion .     Harky  v.  Mitford.  280 

2.  A  testator  declared, that  incase  his 
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daughters  should  '*  leave  issue," 
they  might  appoint  a  fund  **  unto 
such  chihlren  "  "  in  such  manner  " 
as  they  should  choose,  and,  in  de- 
fault of  any  child,  they  might  ap- 
point it  to  their  sisters  and  their 
children.  **  And  in  case  all  his 
daughters  should  die  without  is- 
sue," then  over.  Held,  that  "  chil- 
dren **  must  be  construed  issue, 
and  that  an  appointment  to  a  grand- 
child was  within  the  power.  Held 
also,  that  the  word  **  such  "  did 
not  refer  to  issue  a  daughter 
might  leave,  but  to  such  of  the 
class  as  she  might  choose.  Hariey 
V.  MUford.  Page  S80 

See  Will,  1. 

CHOSE  IN  ACTION. 
See  Notice,  3. 

CLASS. 
Bequest  to  wife  for  life  and  after- 
wards to  all  the  testator's  nephews 
and  nieces  living  at  the  death  of  his 
wife,  namely,  "  all  the  children  of 
my  brother  S,  /f./*  &c.  (naming 
the  greater  part,  but  not  the  whole 
of  his  brothers  and  sisters,  and 
excepting  one  of  his  nieces  by 
name,  and  giving  her  a  legacy). 
Held,  that  this  was  not  a  gift  to  a 
class  consisting  of  all  the  testator's 
nephews  and  nieces,  but  to  the 
children  only  of  those  brothers 
and  sisters  who  were  specifically 
named.  In  re  Hull s  Estate,  314 
See  Bequest. 

COMPANY. 

See  Winding- UP  Act# 


COMPENSATION. 
On  their  marriage,  a  lady  and  her 
husband  covenanted  to  senle  her 
real  estate,  on  trusts,  under  which 
the  husband  was  to  have  a  life 
estate  therein,  and  the  wife  ob- 
tained benefits  in  her  personalty 
which  she  would  not  have  been 
otherwise  entitled  to,  and  had  a 
power  to  appoint  a  fund  by  will. 
She  appointed  it  to  strangers,  and 
on  her  death  the  settlement  turned 
out  to  be  inoperative  as  to  her 
real  estate,  she  having  been  an 
infant  when  she  executed  it.  The 
husband  lost  his  life  estate  in  it. 
Held,  that  the  appointees  were  not 
volunteers  but  purchasers  under  the 
wife,  and  that  the  husband  was  not 
entitled  to  compensation  out  of  the 
wife's  personal  estate  included  in 
the  settlement  for  the  loss  of  his 
life  estate  in  the  wife's  realty. 
Campbell  v.  Ingilby^        Page  ^^7 

CONCEALMENT. 

See  Misrepresentation. 
Setting  aside  Contract. 

CONDITION. 
Where  a  legacy  is  given  on  condi- 
tion, it  must  be  strictly  and  lite- 
rally performed ;  but  where  a 
bequest  was  made  to  A.^  on  con« 
dition  that  he  conveyed  his  estate 
to  B,  and  C,  in  such  shares  as 
shall  be  determined  by  [blank\  it 
was  held,  that  the  gift  was  not 
rendered  ineflTectual  by  reason  of 
the  blank.  Robinson  v.  Wheel' 
wright.  214 

See  Anticipation. 
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CONDITIONS  OF  SALE. 
Under  special  conditions,  on  the  sale 
of  leaseholds,  it  was  provided, 
''  that  possession  should  be  deemed 
conclusive  evidence  of  the  due  per- 
formance or  sufficient  waiver  of 
any  breach  in  the  covenants  in  the 
lease,  up  to  the  completion  of  the 
sale."  Held,  that  this  would 
cover  all  breaches  down  to  the 
contract,  but  not  breaches  of  cove- 
nant subsequently  committed  by 
the  vendor,  by  which  a  forfeiture 
was  incurred.     Howeilv,  K'tghtley, 

Page  331 
See  Costs,  i. 

Title  Deeds. 

CONSTRUCTION. 
In  the  construction  of  wills  the  Court 
looks  not  only  to  the  terms  of  the 
will  itself,  but  to  the  surrounding 
circumstances  and  the  state  of  the 
parties.  Pasmorev.  Huggins,  103 
See  "  And  "  read  "  Or." 

Bequest. 

Children. 

Class. 

Condition. 

Contingency. 

Executor. 

Lapse. 

Legacy. 

Life  Interest. 

Next  OF  Kin. 

Power,  1,  2,  3. 

Real  AND  PersonalEstate. 

Relations. 

Remoteness,  1,4. 

Residue,  1,  2. 

Survivorship. 

Vesting. 

Will,  1,  2,  3,  6. 


CONSULTATION. 

See  Taxation,  5. 

CONTINGENCY. 

1.  Construction  of  a  gift,  pending  a 
contingency, "  to  the  person  for  the 
time  being  entitled  in  immediate 
expectancy."    fVestcar  v.  Westcar, 

Page  328 

2.  Real  and  personal^  property  were 
given  to  the  eldest  son  of  A.  who 
should  be  living  at  his  decease  and 
attain  twenty-one.  The  income, 
after  twenty-one  years'  accumula- 
tion, was  given  "  to  the  person 
for  the  time  being  entitled  in  im- 
mediate expectancy"  to  the  pro- 
perty. At  the  end  of  twenty-one 
years  A.  was  living  and  had  chil- 
dren, who  were  all  minors.  Held, 
that  the  eldest  minor  was  entitled 
to  the  income  until  ^.'s  death. 
Ibid. 

3.  Personal  estate  was  given  upon  a 
contingency,  and  the  '*  income*' 
was  to  accumulate  in  the  mean- 
while as  long  as  lawful.  There 
was  a  proviso  that,  subject  thereto, 
the  "  income"  was  to  be  paid  to 
the  person  *'  entitled  in  immediate 
expectancy."  The  rents  of  the 
real  estate  were  then  given  upon 
the  same  trusts  as  had  been  de- 
clared concerning  the  "  residuary 
personal  estate,"  and  upon  the  per- 
sonal estate  becoming  vested,  to 
convey  the  real  estate  to  the  same 
person.  Held,  that  all  the  trusts 
of  the  personal  estate  were  appli- 
cable to  the  real  estate,  and  that 
the  person  entitled  in  immediate 
expectancy  to  the  income  of  the 
personal  estate  was  also  entitled 
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to  the  rents  of  the  real  estate. 
Westcar  v.  Westcar,  Page  328 
See  Contingent  Estate. 

CONTINGENT  ESTATE. 

1.  A  contingent  estate  in  fee  under  a 
shifting  clause  may  be  devised 
both  by  the  old  and  new  law. 
Ingilhy  v.  Amcotis,  5^5 

ft.  Devise  to  A.  of  estate  X,  in  fee, 
with  an  executory  shifting  limita- 
tion to  B,  and  her  heirs,  in  the 
event  of  A.  becoming  entitled  to 
another  estate,  Y.  B,  died  first, 
and  her  estate  descended  on  C, 
her  heir,  who  by  his  will,  in  1851, 
made  a  general  devise  of  his  real 
estate.  Some  months  af\er  his 
death,  the  event  took  place  on 
which  tbeXestoie  was  to  shift  from 
A.  to  B.  Held,  that  the  estate 
X,  passed  by  C's  will,  and  did  not 
descend  either  to  the  heir  of  B,  or 
ofC.     Ibid. 

CONTRACT. 
A,  and  B.  were  partners  for  four 
years  in  the  £.  Mill,  and  A.  and 
C,  were  sub-partners  at  will,  A. 
put  an  end  to  his  sub-partnership 
with  C.  They  afterwards  met 
and  A,  drew  up  this  document : 
<*  Mr.  C.  to  receive  three-six- 
teenths of  the  K.  Mill  during  the 
present  partnership  of  A,  and  B, 
If  Mr.  C.  enters  into  any  other 
business  before,  to  renounce  his 
interest  above  mentioned,  and  to 
receive  500/.  as  a  quit  claim."  It 
was  taken  to  a  solicitor  to  draw  a 
formal  agreement,  who  said  it  was 
too  vague  to  act  upon,  and  both 
parties  differed    as    to    its   con- 


struction. Held,  that  it  was  not 
a  final  concluded  agreement,  which 
could  be  enforced.  Fro$i  v.  Moul^ 
ton.  Page  596 

See  Marriaob  Settlement^ 

Misreprbsbntatioh,  2. 

Sbttino  aside  Contract. 

Vendor  and  Porchasbr* 

CONTRIBUTION. 
A  suit  was  instituted  against  the  di- 
rectors of  an  abortive  company,  to 
make  them  liable  for  acts  of  mis- 
management and  for  the  misap- 
plication of  its  funds.  This  was 
compromised  by  an  order  on  the 
Defendants  to  pay  a  fixed  sum. 
One  of  them  having  paid  more 
than  his  share.  Held,  that  he  could 
sustain  a  suit  simply  for  contribu- 
tion in  respect  of  the  compromise, 
and  that  the  co-directors  were  not 
entitled,  without  a  cross  bill,  to 
make  the  Plaintiff,  at  the  same 
time,  account  for  his  general  lia- 
bilities to  the  company.  Prole  v. 
Maiterman.  61 

COSTS. 

1.  According  to  the  new  practice,  15 
&  16  Fict.  c.  86,  s.  56,  in  cases 
of  sale  by  the  Court,  an  abstract 
of  title  is  submitted  to  Counsel 
to  prepare  the  conditions  of  sale. 
Counsel  having  made  certain 
queries  upon  foar  sheets  of  an 
abstract,  the  vendor's  solicitor 
charged  1/.  U.  for  perusing  the 
same,  8rc.,  and  4/.  6^.  Sd.  for  a 
second  fair  copy  of  the  abstract 
for  the  purchaser's  solicitor.  The 
Taxing  Master  disallowed  the  first 
item,  and  reduced  the  second  to 
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ISs.  4d.f  which  he  allowed  for  re- 
copying  the  four  spoiled  sheets  of 
the  abstract,  to  render  it  fit  to  be 
sent  lo  the  purchaser's  solicitor. 
On  a  petition  to  review,  held,  that 
the  Taxing  Master  was  right,  and 
that  they  were  matters  entirely 
within  the  discretion  of  the  Taxing 
Master.  Rumtey  ▼.  Runuey*  Ex 
parte  J*  C.  Rumsey,  Page  40 

2«  The  solicitor  usually  charges  for 
drawing  the  conditions  of  sale, 
though  they  are  really  drawn  by 
Counsel,  and  he  is  thereby  remu- 
nerated for  the  trouble  of  answer- 
ing Counsel's  queries.     Ihid. 

d.  A  second  fair  copy  of  abstract  is 
not  allowed,  except  under  special 
circumstances^  as  where  the  notes 
of  Counsel  render  the  copy  laid 
before  him  wholly  unfit  to  go  to 
the  purchaser.     Ibid. 

4.  In  an  administration  suit,  all  pro- 
per and  necessary  parties  have 
their  costs  prior  to  the  administra- 
tion of  the  fund.  But  in  suits  by 
mortgagees  to  ascertain  priorities 
upon  an  estate,  or  upon  a  fund 
produced  by  it,  after  the  proper 
costs  of  the  Plaintiff  are  paid,  the 
costs  of  the  other  incumbrancers 
are  added  to  their  securities,  and 
paid  in  the  order  of  their  priori- 
ties. Ford  V.  The  Earl  of  Ches- 
ierfeld.  426 

5.  Where  there  is  a  deficiency  of  the 
assets,  the  costs  of  creditors  of 
proving  their  debts  are  not  pay^ 
able  in  the  first  instance,  but  are 
added  to  the  debts  and  appor- 
tioned with  them.  Morshead  v. 
Reynolds,  638 


See  Lands  Clauses  Act,  2,  3. 
Partition. 

Solicitor  and  Client. 
Taxation. 

Trustbb  and  Cestui  que 
Trust,  1,  2, 

COUNSEL. 
See  Taxation,  I,  2,  4,  5, 

COURT  ROLLS. 
The  usual  order  was  made  for  the 
deposit  by  the  Defendant  of  all 
documents  in  his  possession. 
Some  of  them  consisted  of  the 
court  rolls  of  a  manor,  of  which 
the  Defendant  acted  as  steward, 
but  his  right  to  that  office  was 
contested.  The  Court  released 
the  Defendant  from  the  necessity 
of  depositing  them  in  Court,  and 
ordered  the  production  at  the 
steward's.     Carew  v.  Davis. 

Page  213 

COVENANT. 
See  Conditions  of  Sale. 

CREDITORS. 
See  Costs,  5, 

CROSS  BILL, 
See  Contribution. 


DECREE. 
1.  A  testator,  in  1823,  directed  his 
trustees  to  apply  such  part  of  a 
moiety  of  the  surplus  rents,  as 
they  in  their  discretion  should  see 
fit,  for  the  maintenance,  &c.  of 
his   younger  children  during  his 
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widow's  life,  and,  at  her  decease, 
to  pay  then  1,000/.  a  piece.  Sub- 
ject thereto.  A*  B,  was  absolutely 
entitled  to  the  estate.  In  a  suit 
for  the  performance  of  the  trusts, 
the  estate  was  sold,  and  a  fund 
was  set  apart  to  provide  for  the 
widow's  dower,  which  was  ordered 
to  be  charged  with  the  legacies 
payable  at  her  death,  and  J.  B. 
was  declared  entitled  to  the  re- 
maining fund.  The  widow  died 
in  1854,  and  no  provision  having 
been  made  for  the  children's  main- 
tenance under  the  discretionary 
direction,  a  younger  child  sought 
to  obtain  payment  out  of  the  dower 
fund,  but  the  Court  held,  that 
whatever  his  rights  might  be,  they 
had  been  concluded  by  the  pre- 
vious orders  made  in  this  cause. 
Livesey  v.  Harding,  Page  227 
2.  Form  of  decree  on  setting  aside 
deeds  partially,  viz.,  as  against 
creditors  only.       Bolt   v.  Smith, 

511 
See  Judgment. 

DEED. 

See  Notice. 

Reforming  Deed. 
Remoteness,  2. 

DEPOSITIONS, 
See  Evidence,  3. 

DEVASTAVIT. 

The  husband  of  an  executrix  or  ad- 
ministratrix is  liable  for  all  the 
assets  received  or  devasiaviu  com- 
mitted by  himself  or  by  his  wife 
during  the  coverture,  and  his  es- 
tate remains  liable  after  his  death. 


The  husband  of  an  executrix, 
who  was  liable  for  a  breach  of 
trust,  made  his  wife  and  two  others 
his  executrix  and  executors. 
*<  They  possessed  themselves  of 
all  his  assets,"  Held,  that  the 
husband's  liability  was  not  satis- 
fied by  the  circumstance  of  his 
widow  uniting  in  herself  the  two 
characters ;  and  in  a  suit  to  charge 
the  husband's  assets,  an  inquiry  as 
to  the  amount  of  such  assets  re- 
ceived by  her  was  refused,  and  it 
was  held,  that  her  legal  personal 
representative  was  not  a  necessary 
party.  Smith  v.  Smith.  Page  385 
See  Breach  of  Trust,  5. 

DEVISE. 
A  trustee  devised  **  all  his  real  es- 
tates, whatsoever  and  whereso- 
ever," charged  with  a  legacy. 
Held,  that  the  trust  estates  did 
not  pass.  Hope  v.  Liddell,  (No. 
1.)  183 

See  Contingent  Estate. 

Residuary  Legatee,  2. 

Will. 

DISCOVERY. 
See  Penalty. 

DISMISSAL  FOR  WANT  OF 
PROSECUTION. 
The  Plaintiff  required  A,,  but  not 
B.f  to  answer  the  amendments. 
B,^  who  did  not  desire  to  answer, 
moved  after  fourteen  days  to  dis- 
miss. Held,  that  the  case  was  not 
within  the  115th  Order  of  May, 
1845.     Brown  v.  Butter.  615 

DOMICIL. 

An  Englishwoman  married  a  domi- 
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died  Frenchman.  Articles  were, 
previous  to  the  marriage,  executed 
in  the  English  form,  by  which  the 
wife  became  entitled  to  200L  a 
year.  Her  husband  afterwards 
separated  from  her,  and  subse- 
quently the  French  Court  con- 
demned her  for  adultery.  Held, 
that  the  contract  of  marriage  was 
English,  and  that  the  rights  of  the 
parties  were  to  be  regulated  by 
English  law,  and  further  property 
of  the  wife  having  fallen  into  pos- 
session, and  the  moral  conduct  of 
both  parties  being  reprehensible, 
the  income  of  the  fund  must  be 
equally  divided  between  them. 
Watts  V.  Shrimpton,  Page  97 


ELECTION. 

1.  The  testator  devised  to  A.  and  B, 
successively  for  life,  and  to  the 
first  and  other  sons  of  ^.  in  tail, 
not  only  his  own  fee-simple  estates, 
but  others  of  which  he  was  tenant 
in  fee  in  remainder  (subject  to  in- 
termediate estates  to  A.  and  B,) 
in  fee.  It  was  held,  upon  the  con- 
struction of  the  terms  of  the  will, 
that  the  testator  intended  to  dis- 
pose of  more  than  his  own  interest 
in  the  settled  estates,  and  that 
therefore  A,  and  B,  were  bound 
either  to  give  effect  to  the  will,  or 
to  make  compensation.  Wintour 
V.  Clifton.  447 

2.  In  order  to  constitute  a  concluded 
election,  the  act  done  must  be 
with  a  full  knowledge  of  the  cir- 
cumstances of  the  case  and  the 


rights  to  which  the  person  put  to 
his  election  was  entitled.  Winiour 
V.  Clifton.  Page  447 

3.  Clifton  Hall,  and  the  manor  and 
estate  of  Wilford,  stood  limited  to 
the  testator  for  life,  with  remain- 
der to  A.  for  life,  with  remainder 
to  B.  in  tail,  with  remainder  to  the 
testator  in  fee.  The  testator  was 
also  seised  in  fee  of  newly  pur- 
chased lands  at  Wilford  and  of 
other  hereditaments.  He  devised 
"  his  manor"  of  Wilford  and  "  his 
mansion-house'*  called  C/i/^on  Hall, 
and  his  fee-simple  property,  to  A. 
for  life,  with  remainder  to  B,  for 
life,  with  remainder  to  J^.'s  first 
and  other  sons  in  tail,  &c.  &c. 
The  will  empowered  the  tenants 
for  life,  when  in  possession,  to 
lease  (except  the  mansion,  &c.),  to 
jointure,  and  to  charge  portions 
for  younger  children.  The  tes- 
tator also  gave  pictures,  &c.  as  heir- 
looms, and  his  personal  estate  was 
to  be  invested  on  like  trusts.  The 
testator  died  in  1837,  and  in  1848 
A.  and  B,  suffered  a  recovery. 
Held,  that  by  his  will,  the  testator 
was  disposing  not  only  of  his  re- 
versi6n,  but  of  the  fee-simple  in 
the  settled  estates,  and  that  there- 
fore A,  and  B,  were  bound  to  elect : 
and,  secondly,  that  they  had  not 
elected  by  joining  in  the  recovery. 
Ibid. 

4.  Precatory  words  will  not  create  a 
case  for  election,  neither  will  the 
absence  of  the  execution  of  a  power 
upon  an  erroneous  impression, 
stated  in  the  will,  that,  by  its  non- 
execution,  A,  (a  legatee)  will  di- 
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vide  the  fund  equally  with  B. 
Langshm  ▼.  Langslow,  Page  552 
5,  A  set  dement  made  during  a  bdy's 
infancy  held  inoperative  as  re- 
garded her  real  estate  only*  and 
she  and  her  heirs  were  held  not 
bound  to  elect  either  to  give  effect 
to  the  settlement  as  to  the  real 
estate,  or  abandon  benefits  in  per- 
sonal estate  conferred  on  her  by 
the  settlement*  CampbeU  v.  In- 
gilby.  567 

See  Appoimtmsmt,  4. 

EVIDENCE. 

1.  Entry  of  a  payment  of  a  deceased 
person  against  his  interest,  held 
admissible.  Orreti  v.  Corser, 
Carser  v.  OrreU.  52 

2.  Entry  by  a  deceased  person  shew- 
ing (in  contradiction  to  a  deed 
evidencing  a  rightful  payment  by 
biro)  that  the  payment  had  been 
made  in  breach  of  trust  to  J.  B. 
instead  of  to  the  trustees,  held 
admissible  in  evidence  to  shew  the 
receipt  by  J,  B,,  on  the  ground 
that  such  entry  tended  to  charge 
the  maker  of  it.     Ibid. 

3.  A.f  without  authority,  sold  a  trust 
estate  to  B,  In  a  suit  to  recover 
the  money  from  A.,  B.,  who  was 
not  a  party,  was  examined  as  a 
witness.  A  suit  was  afterwards 
instituted  against  the  representa- 
tives of  B.,  to  recover  the  estate 
itself,  and  an  order  of  course  was 
obtained  in  it  to  use  the  deposi- 
tions in  the  former  suit,  saving 
j ust  exceptions.  It  was  discharged 
as  irregular.  Hope  v.  LiddelL  (No. 
2.)  180 


4*  Recital  of  the  death  of  a  prior 
tenant  for  life  in  a  private  act  of 
parliament.  Held,  upon  an  appli- 
cation by  a  subsequent  tenant  (or 
life  for  payment  of  the  income,  to 
be  insuflScient  evidence  of  the 
death.    Cornell  v.  Ckamber$. 

Page  619 

See  MlBRBPRESBNTATIOK,  1. 

RavoGATioir,  2. 

EXAMINER. 
See  Special  Examinee. 


EXCEPTIONS. 
See  Pekaltt. 

EXECUTOR. 
Under  the  old  law,  prior  to  the  1  WUL 
4,  c.  40,  the  gift  of  a  l^acy  to  the 
wife  of  the  executor  does  not  pre- 
vent his  taking  the  undisposed 
of  residue  beneficially.  Frti^  v. 
Bouquet,  33 

See  Breach  op  Trust,  4. 

Devastavit. 
Plea. 

Will,  6. 

EXONERATION. 
1.  Two  estates,  Ak  and  B.,  were  sub- 
ject to  the  same  mortgage.  The 
owner,  on  the  marriage  of  his 
son,  settled  An  in  strict  settlement, 
and  the  trustees  were  empowered 
'*  from  time  to  time,  when  and  as 
occasion  should  require,"  to  sell 
any  part  of  ^.,  and  pay  off  the 
mortgage,  so  as  to  exonerate  B. 
The  owner  aflerwards  mortgaged 
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B.  to  the  PUiptifF,  but  without 
any  express  iDention  of  the  ex- 
oneration clause.  The  Plaintiff 
having  filed  a  bill  to  enforce 
the  exoneration  clause,  without 
making  the  trustees  of  the  settle- 
ment parties,  it  was  dismissed, 
with  costs.  Roake  v.  Lord  Ken- 
nngUm.  Page  470 

2.  Whether  the  Plaintiff  was  in  a 
situation  to  enforce  the  contract, 
under  the  terms  of  his  security, 
quaere.    Ibid. 

8.  The  time  for  exercising  the  trust 
for  sale  would  seem  to  be,  when 
the  B.  estate  would  be  made  liable 
to  pay  the  charge  on  the  J.  estate. 
Ibid. 

EXPECTANCY. 

See  COHTINOEMCT. 

EXTRINSIC  EVIDENCE. 
See  Revocation,  ft. 


FEME  COVERT. 

See  Anticipation. 

Executor. 

FOREIGN  LAW. 

See  Administration  Suit. 

DOMICII,, 

FOREIGN  RAILWAY. 
Bill  by  an  English  shareholder  against 
a  Dutch  Railway  Company,  to  be 
relieved  against  a  forfeiture  of 
shares,  dismissed  with  costs,  the 
undertaking  and  direction  being 


foreign,  and  there  being  a  decision 
in  the  Dutch  Courts  opposed  to 
the  Plaintiff's  view.  Sudlow  v. 
Dutch  BJienish  Railway  Company* 

Page  43 

FRAUD. 

See  Fraudulent  Deed. 
Misrepresentation. 
Setting  aside  Contract. 

FRAUDULENT  DEED. 

1.  A  deed  may  be  void  as  against 
creditors  though  full  consideration 
is  given  for  it,  if  it  be  in  such  a 
form  as  to  defeat  the  creditors  and 
be  executed  with  that  intention. 
Bott  V.Smith.  511 

2.  In  Junet  1854,  the  Plaintiff  re- 
covered a  judgment  against  E.  S., 
as  overseer  of  a  parish,  for  238/., 
and  three  days  after,  an  order  om 
issued  for  an  attachment.  In  Sep- 
tember following,  E.  S.  conveyed 
all  his  estate  and  effects  to  his  son, 
in  consideration  of  bis  lodging, 
maintaining  and  clothing  him  for 
life,  and  paying  751.  on  his  death, 
and  indemnifying  him  against  a 
mortgage  debt  on  the  property, 
and  which  he  secured  by  bond. 
The  full  consideration  was  not 
given,  but  the  difference  was  not 
great.  The  Court  being  of  opi- 
nion that  the  deeds  were  made 
with  a  view  of  defeating  the  Plain- 
tiff's execution,  set  aside  the  trans- 
action as  against  the  creditors. 
Ibid. 

See  Misrepresentation. 

FREIGHT, 
See  Ship*  t* 
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GENERAL  ORDER. 

110th  of  May,  1845. 

See  Special  Examiner,  1. 
115th  of  May,  1845. 

See  DiMissAL  for  want  of  Pro- 
secution* 
120th  of  May,  1845. 

See  Taxation,  1 . 
drd  of  7th  August,  1852. 

See  Printed  Bill,  2. 
47th  of  26th  August,  1852. 

See  Costs,  5. 

GENERAL  RESIDUE. 
See  Residue,  5,  6. 

GIFT  OVER. 
A  testator,  in  case  any  person  should 
give  a  suitable  piece  of  land  for 
almshouses,  gave  a  sum  of  money 
to  be  devoted  to  the  charity,  with 
a  gift  over  of  the  fund,  if  no  such 
piece  of  land  should  be  provided 
or  the  scheme  should  not  be  ap- 
proved of  by  his  trustees.  The 
land  was  provided,  and  no  diffi- 
culty interposed  as  to  the  scheme, 
but  the  gifl  of  the  money  was  held 
void  as  contrary  to  the  policy  of 
the  Mortmain  Act.  Held,  that 
the  gift  over  did  not  take  effect. 
PhilpoU  V.  8t.  Oeorge*s  Hospital. 

Page  134 

GRANDCHILDREN. 

See  Children. 

GUARDIAN. 
Observations   as    to    the    duty    of 
guardians   to    watch    over    their 
wards.     Kay  ▼.  Johnston.        536 


HUSBAND. 
See  Power,  4. 

HUSBAND  AND  WIFE. 
A  Scotch  marriage  settlement  gave 
to  the  husband  a  life  interest  in  all 
property  belonging  to  the  wife  or 
that  might  be  acquired  by  her  dar- 
ing the  marriage,  and  the  corpus 
to  the  wife  herself.  Afterwards 
the  wife  became  entitled  for  life  to 
a  legacy  of  2,000/.  for  her  sepa- 
rate use,  without  power  of  antici- 
pation, with  remainder  to  her 
children.  Held,  that  the  husband 
and  his  assignees  took  no  interest 
in  the  fund,  notwithstanding  the 
settlement,  and  that  the  result 
would  have  been  the  same,  if  the 
clause  against  anticipation  had 
been  omitted.  Duncan  ▼.  Cannan. 
(No.  2.)  Page  307 

See  Anticipation. 

Bankruptcy. 

Compensation. 

Devastavit. 

DOMICIL. 

Executor. 


INCUMBRANCE. 
See  Lands  Clauses  Act,  1. 

INDEMNITY. 
A,  and  B.,  who  had  been  partners 
for  some  time,  entered  into  a  new 
partnership  with  C.  At  the  same 
time  B,  took  all  the  assets  of  the 
old  firm,  and  covenanted  to  indem- 
nify A.  from  the  liabilities.  The 
Court  held,  thai  the  partnership 
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between  the  three  might  be  deter- 
mined by  the  Court,  for  due  cause, 
without  setting  aside  the  deed  of 
indemnity,  which  might  be  the 
subject  of  another  suit.  Harrison 
V.  Tennanl.  Page  482 

INFANT. 

An  infant,  on  coming  of  age,  may 
ratify  securities  given  by  him  dur- 
ing his  minority,  withojit  receiving 
any  further  consideration,  but  he 
must,  on  the  occasion,  have  full 
knowledge  and  complete  informa- 
tion respecting  the  transaction. 
Kay  V.  Smith.  522 

See  Election,  5, 

Misrepresentation,  S, 

INJUNCTION. 

See  Administration  Suit. 
Ship,  1. 

INQUIRY. 
On  the  cause  coming  on  for  further 
consideration,  the  Defendant,  who 
was  entitled  to  a  moiety,  insisted 
that  she  was  purchaser  for  valu- 
able consideration  of  the  other 
moiety.  Held,  that,  although  no 
such  point  had  been  raised  by  her 
answer,  she  was  still  entitled  to 
make  it  available,  and  an  inquiry 
was  directed.    Lyne  v.  Lyne,    318 

INTEREST. 
A  trust  term  was  created  for  raising 
the  sum  of  10,000/.,  with  interest 
from  the  death  of  the  tenant  for 
life,  for  his  younger  children  as 
he  should  appoint,  and  in  default  to 


them  equally.  He  appointed  the 
fund  to  his  two  younger  children, 
in  unequal  proportions,  aj)er  the 
decease  of  himself  and  of  his  mother. 
Held,  that  the  intermediate  in- 
terest, between  the  deaths  of  the 
tenant  for  life  and  his  mother,  was 
unappointed,  and  that  it  belonged 
to  the  two  children  equally,  and 
did  not  pass  as  accessory  to  the 
capital  appointed.  fVatts  v. 
Shrimpfon,  Page  97 

INTERNATIONAL  LAW. 
See  Domic  I L. 

Foreign  Railway. 

IRREGULARITY. 

See  Printed  Bill. 
Taxation,  8,  10. 

JOINT  OWNER. 
See  Lien,  2. 

JUDGMENT. 
A  judgment  creditor  ranking  after  a 
first  mortgagee,  but  prior  in  date 
to  a  further  charge,  and  to  other 
judgments.  Held  entitled  to  a 
foreclosure,  although  all  the  other 
parties  insisted  on  a  sale.  Messer 
V.  Boyle.  559 

JURISDICTION. 

See  Administration  Suit. 

Foreign  Railway. 


LACHES. 
See  Setting  aside  Contract. 
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daughters  should  <*  leave  issue,** 
they  might  appoint  a  fund  '*  unto 
such  children  **  "  in  such  manner  " 
as  they  should  choose,  and,  in  de- 
fault of  any  child,  they  might  ap« 
point  it  to  their  sisters  and  their 
children.  "  And  in  case  all  his 
daughters  should  die  without  is- 
sue," then  over.  Held,  that  "  chil- 
dren '*  must  be  construed  issue, 
and  that  an  appointment  to  a  grand- 
child was  within  the  power.  Held 
also,  that  the  word  '*  such  "  did 
not  refer  to  issue  a  daughter 
might  leave,  but  to  such  of  the 
class  as  she  might  choose.  HarUy 
V.  Mitford.  Page  280 

See  Will,  1. 

CHOSE  IN  ACTION. 
See  Notice,  S. 

CLASS, 

Bequest  to  wife  for  life  and  after- 
wards to  all  the  testator's  nephews 
and  nieces  living  at  the  death  of  his 
wife,  namely,  *'  all  the  children  of 
my  brother  S.  H."  &c.  (naming 
the  greater  part,  but  not  the  whole 
of  his  brothers  and  sisters,  and 
excepting  one  of  his  nieces  by 
name,  and  giving  her  a  legacy). 
Held,  that  this  was  not  a  gift  to  a 
class  consisting  of  all  the  testator's 
nephews  and  nieces,  but  to  the 
children  only  of  those  brothers 
and  sisters  who  were  specifically 
named.  In  re  Hulls  Estate,  314 
See  Bequest. 

COMPANY. 

See  WiNDiNO-UP  Act. 


COMPENSATION. 
On  their  marriage,  a  lady  and  her 
husband  covenanted  to  settle  her 
real  estate,  on  trusts,  under  which 
the  husband  was  to  have  a  life 
estate  therein,  and  the  wife  ob- 
tained benefits  in  her  personalty 
which  she  would  not  have  been 
otherwise  entitled  to,  and  had  a 
power  to  appoint  a  fund  by  will. 
She  appointed  it  to  strangers,  and 
on  her  death  the  settlement  turned 
out  to  be  inoperative  as  to  her 
real  estate,  she  having  been  an 
infant  when  she  executed  it.  The 
husband  lost  his  life  estate  in  it. 
Held,  that  the  appointees  were  not 
volunteers  but  purchasers  under  the 
wife,  and  that  the  husband  was  not 
entitled  to  compensation  out  of  the 
wife's  personal  estate  included  in 
the  settlement  for  the  loss  of  his 
life  estate  in  the  wife's  realty. 
Campbell  v.  Ingilhy.        Page  567 

CONCEALMENT. 

See  Misrepresentation. 
Setting  aside  Contract. 

CONDITION. 

Where  a  legacy  is  given  on  condi* 
tion,  it  must  be  strictly  and  lite- 
rally performed ;  but  where  a 
bequest  was  made  to  ^.,  on  con- 
dition that  he  conveyed  his  estate 
to  B,  and  C,  in  such  shares  as 
shall  be  determined  by  [blank'],  it 
was  held,  that  the  gifl  was  not 
rendered  ineffectual  by  reason  of 
the  blank.  Robinson  v.  Wheels 
wright.  214 

See  Anticipation. 
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CONDITIONS  OF  SALE. 
Under  special  conditions,  on  the  sale 
of  leaseholds,  it  was  provided, 
'*  that  possession  should  be  deemed 
conclusive  evidence  of  the  due  per- 
formance or  sufficient  waiver  of 
any  breach  in  the  covenants  in  the 
lease,  up  to  the  completion  of  the 
sale."  Held,  that  this  would 
cover  all  breaches  down  to  the 
contract,  but  not  breaches  of  cove- 
nant subsequently  committed  by 
the  vendor,  by  which  a  forfeiture 
was  incurred.     Howellv,  Kightley* 

Page  d31 
See  Costs,  ^. 

Title  Deeds. 

CONSTRUCTION. 

In  the  construction  of  wills  the  Court 
looks  not  only  to  the  terms  of  the 
will  itself,  but  to  the  surrounding 
circumstances  and  the  state  of  the 
parties.  Pasmore  v.  Muggins,  103 
See  "  And  "  eead  "  Or." 

Bequest. 

Children. 

Class. 

Condition. 

Contingency. 

Executor. 

Lapse. 

Legacy. 

Life  Interest. 

Next  of  Kin. 

Power,  I,  2,  3. 

Real  and  PersonalEstate. 

Relations. 

Remoteness,  1,  4. 

Residue,  1,  2, 

Survivorship. 

Vesting. 

Will,  1,  2,  S,  6. 


CONSULTATION. 

See  Taxation,  5. 

CONTINGENCY. 

1.  Construction  of  a  gift,  pending  a 
contingency,  **  to  the  person  for  the 
time  being  entitled  in  immediate 
expectancy."   Westcar  v.  Westcar, 

Page  328 

2.  Real  and  personal  property  were 
given  to  the  eldest  son  of  A.  who 
should  be  living  at  his  decease  and 
attain  twenty-one.  The  income, 
after  twenty-one  years*  accumula- 
tion, was  given  **  to  the  person 
for  the  time  being  entitled  in  im- 
mediate expectancy"  to  the  pro- 
perty. At  the  end  of  twenty-one 
years  A,  was  living  and  had  chil- 
dren, who  were  all  minors.  Held, 
that  the  eldest  minor  was  entitled 
to  the  income  until  ^.'s  death. 
Ibid. 

3.  Personal  estate  was  given  upon  a 
contingency,  and  the  "  income** 
was  to  accumulate  in  the  mean- 
while as  long  as  lawful.  There 
was  a  proviso  that,  subject  thereto, 
the  "  income"  was  to  be  paid  to 
the  person  *'  entitled  in  immediate 
expectancy."  The  rents  of  the 
real  estate  were  then  given  upon 
the  same  trusts  as  had  been  de- 
clared concerning  the  *•  residuary 
personal  estate,"  and  upon  the  per- 
sonal estate  becoming  vested,  to 
convey  the  real  estate  to  the  same 
person.  Held,  that  all  the  trusts 
of  the  personal  estate  were  appli- 
cable to  the  real  estate,  and  that 
the  person  entitled  in  immediate 
expectancy  to  the  income  of  the 
personal  estate  was  also  entitled 
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they  stated  had  been  destroyed, 
*'  that  be  could  do  no  more  for 
her  than  he  had  done,  and  that  he 
had  settled  his  W,  estate  upon 
her.*'  He  had,  in  fact,  previously 
settled  that  estate  on  her,  but  sub- 
ject to  a  prior  charge  of  5,000/. 
They  sought  to  have  the  represen- 
tation made  good,  by  payment  of 
the  5:000/.  out  of  the  father's 
estate.  The  Court  doubted  whether 
the  principle  applied  to  such  a  re- 
presentation, and  also  whether  the 
marriage  took  place  on  the  faith  of 
it,  and  refused  relief.  Jameson  v. 
Stein.  Pflge  5 

3.  The  Plaintiff  had,  during  his 
minority,  accepted  bills  to  a  con- 
siderable amount,  which  he  handed 
to  j4.9  who  raised  money  on  them 
from  B.  and  C,  in  whose  hands 
the  bills  had  remained.  Imme- 
diately on  coming  of  age,  the 
Plaintiff  in  the  belief,  brought 
about  by  the  misrepresentations  of 
A,,  B.  and  C,  that  the  bills  were 
in  circulation,  and  that  they  had 
bought  them  up  for  the  purpose, 
gave  to  B,  and  C.  securities  for 
the  amount  of  the  bills  in  their 
hands.  The  securities  were  set 
aside  unconditionally,  on  the 
ground  of  the  misrepresentation 
and  the  want  of  due  information. 
Kay  V.  Smith.  522 

See  Trustee. 

MISTAKE. 

If  one  party  be  acting  under  a  mis- 
apprehension, and  the  other  is 
accessory  to  it,  although  uninten- 


tionally,  the    transaction   cannot 
stand.     Hartopp  v.  Hartapp, 

Page  ^59 
See  Reforming  Deed. 

MORTGAGE. 
A  judgment  creditor  ranking  after 
a  first  mortgagee,  but  prior  in  date 
to  a  further  charge  and  to  other 
judgments,  held,  entitled  to  a  fore- 
closure, although  all  the  other 
parties  insisted  on  a  sale.  Meuer 
V.  BoyU.  559 

See  Exoneration,  1. 

MORTGAGOR  AND  MORT- 
GAGEE. 
See  Costs,  4. 
Judgment. 

MORTMAIN. 

1.  A  testator  demised  eight  acres  at 
N.  to  B.f  and  he  directed,  that  if 
any  person  should,  within  twelve 
months  from  his  death,  give  a 
suitable  piece  of  land  in  N.^  as  the 
site  of  almshouses,  his  executors 
should  pay  to  the  trustees  60,000/., 
to  be  devoted  to  the  purposes  of 
the  charity.  B.,  who  was  an  ex- 
ecutor, devoted  the  eight  acres  to 
the  charity.  Held,  that  the  be- 
quest of  the  money  was  void,  as 
contrary  to  the  policy  of  the  Mort- 
main Act.  FhUpoti  V.  St.  George^s 
Hospital.  154 

2.  A  testator,  in  case  any  person 
should  give  a  suitable  piece  of  land 
for  almshouses,  gave  a  sum  of 
money  to  be  devoted  to  the  cha- 
rity, with  a  gift  over  of  the  fund 
if  no  such  piece  of  land  should  be 
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provided  or  the  scheme  should  not 
be  approved  of  by  his  trustees. 
The  land  was  provided,  and  no 
difficulty  interposed  as  to  the 
scheme,  but  the  gift  of  the  money 
was  held  void  as  contrary  to  the 
policy  of  the  Mortmain  Act. 
Held,  that  the  gifl  over  did  not 
take  effect.  Philpott  v.  St.  George's 
Hospital.  Page  134 

See  Charity. 
Gift  Over. 

MOTION. 

See  Motion  by  Defendant  to 

STAY  Proceedings. 

MOTION  BY  DEFENDANT  TO 
STAY  PROCEEDINGS. 

1 .  Motion  by  Defendants  to  stay  pro- 
ceedings in  a  suit,  upon  certain 
terms,  on  the  ground  that  the 
same  questions  were  in  issue  in  a 
suit  instituted  by  them  against  the 
Plaintiffs  in  Scotland,  and  which 
the  Court  had  refused  to  stay, 
refused  with  costs.  Stainton  v. 
The   Carron    Company    (No.   2{). 

500 

2.  A.  proceeded  against  the  exe- 
cutors of  B.  in  Scotland.  In  a 
creditor's  suit  in  this  Court  by  the 
executors,  A,*s  proceedings  were 
restrained  by  injunction,  but  after 
three  years*  delay,  the  order  was 
reversed  on  appeal.  In  the  mean- 
while, the  executor  had  instituted 
a  suit  here  against  A,  on  the  same 
subject.  It  having  been  held 
that  ji.  had  a  right  to  proceed  in 
Scotland,  he  moved  to  stay  the  ex- 


u 


ecu  tors'  proceedings  here,  until  the 
question  had  been  decided  in  Scot* 
land.  The  motion  was  held  ir- 
regular, and  refused  with  costs. 
Stainton  v.  The  Carron  Company 
(No.  S).  Page  500 

MOTION  TO  DISMISS. 
See  Dismissal  for  want  of  Pro- 
secution. 

MULTIFARIOUSNESS. 
See  Lands  Clauses  Act,  S. 

MUNICIPAL  CORPORATION 

ACT. 

1.  The  95th  section  of  the  Municipal 
Corporation  Act  (5  &  6  fVilL  4, 
c.  76),  which  enables  municipal 
corporations  to  renew  leases  on  a 
fine,  in  cases  where  sanctioned 
*'  by  ancient  usage  or  by  custom 
or  practice,"  at  '*  a  fine  certain," 
or  where  they  **have  ordinarily 
made  renewal*'  upon  '*  an  arbitrary 
fine,"  is  to  be  construed  liberally. 
Attorney- General  v.  The  Corpora^ 
tion  of  Great  Yarmouth,  625 

2.  The  word  "  renewal,"  in  the  Mu- 
nicipal Corporation  Act,  does  not 
mean  a  mere  custom  to  let  on  lease 
at  different  rents,  and  though  the 
renewals  need  not  be  on  precisely 
the  same  terms,  there  must  be 
such  an  uniformity  as  to  shew 
that  the  same  lease  has  been  re- 
newed.    Ibid, 

3.  Leases  were  granted  by  a  muni- 
cipal corporation  of  the  same  pro- 
perty in  1778,  1798  and  1824,  to 
the  same  lessee  and  his  assigns  for 

u  2 
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twenty-one  years,  at  a  rent  of  5s, 
In  the  two  last  instances  alone  a 
fine  of  7i.  6cL  was  taken.  The 
covenants  varied,  and  there  was  an 
interval  of  six  years  between  the 
second  and  third,  during  which 
there  was  a  yearly  tenancy.  Held, 
that  the  case  did  not  come  within 
the  95th  section  of  the  Municipal 
Corporation  Act,  and  that  a  re- 
newal could  not  be  granted  at  an 
under  value  and  on  a  fine.  AUoT' 
ney-General  v.  The  Corporation  of 
Great  Yarmouth,  Page  625 


NEXT  OF  KIN. 
Gift  to  A,  for  life,  and  after  her  de- 
cease to  her  children,  and  in  case 
of  their  death  before  the  vesting 
of  their  shares,  in  trust  for  her 
next  of  kin.  The  daughter  never 
had  any  children.  Held,  that  her 
next  of  kin  were  nevertheless 
entitled.      Tennant  v.  Healhfield, 

255 

NOTICE. 

1.  Whether  the  notice  of  the  exist- 
ence of  a  settlement  was  not  notice 
of  its  contents,  qutere*  Jameson 
V.  Stein.  5 

2.  A  will  was  inaccurately  recited 
in  a  conveyance.  Held,  never- 
theless, that  the  purchaser  had 
notice  of  the  real  contents  of  the 
will.  Hope  V.  Liddell  (No.  1), 
Liddill  V.  Norton.  18$ 

3.  Where  two  charges  on  a  chose  in 
action  are  contained  in  one  deed, 


and  a  notice  is  given  to  the  trus- 
tees which  specifies  one  only,  the 
trustees  have  not  constructive  no- 
tice of  the  contents  of  the  deed, 
so  that  notice  of  both  charges  is 
to  be  imputed  to  them.  Re  B right's 
Trusts,  Page  430 

4.  A.,  having  a  contingent  rever- 
sionary interest  in  a  fund  vested 
in  trustees,  sold  and  assigned  a 
portion  of  it  to  B,  The  assign- 
ment contained  a  covenant  on  the 
part  of  A.  to  insure  his  life 
against  the  contingency,  and  to 
pay  the  premiums,  and,  in  default, 
to  charge  the  fund  therewith.  B. 
gave  the  trustees  notice  of  the  deed 
80  far  as  related  to  the  purchase 
only,  but  not  as  regarded  the 
charge  for  the  insurance.  Held, 
that,  as  to  subsequent  incum- 
brancers on  the  fund  who  had 
given  due  notice,  B.  had  priority 
to  the  extent  only  of  his  purchase, 
and  not  in  respect  o€  the  charge 
for  insurance.     Ibid* 


ONUS  PROBAND!. 

See  Statute  of  Limitations. 

ORDER. 
See  Decree. 


PARENT  AND  CHILD. 

1.  Parental  influence  is  inseparable 
from  arrangements  between  father 
and  son  for  the  resettlement  of 
family  estates;  but   its  existence 
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and  operation  are  not  sufficient  to 
invalidate  the  transaction,  if  it  be 
not  exerted  for  the  benefit  of  the 
person  possessing  it.  Hartopp  v. 
Harlopp,  Page  259 

2.  Transactions  between  parent  and 
child  are  to  be  regarded  with 
jealousy,  but,  in  arrangements  be- 
tween father  and  son  for  the  re- 
settlement of  family  estates,  if  the 
resettlement  be  not  obtained  by 
misrepresentation  or  suppression 
of  the  truth,  if  the  father  acquires 
no  personal  benefit,  and  if  the  set- 
tlement is  a  reasonable  one,  the 
Court  will  support  it,  even  though 
the  father  did  exert  parental  au- 
thority and  influence  over  the  son 
to  procure  the  execution  of  it. 
Ibid. 

3.  The  Plaintiff  was  tenant  in  tail, 
and  the  Defendant,  his  father, 
tenant  for  life  of  family  estates. 
The  Plaintiff,  eleven  months  after 
attaining  twenty-one,  being  in 
pecuniary  difficulties,  joined  his 
father  in  a  resettlement  of  the 
estates.  The  Court,  though  satis- 
fied that  parental  authority  and 
influence  had  been  exerted  to  ob- 
tain the  execution  of  the  settle- 
ment, but  not  for  the  father's  in- 
dividual advantage,  who  obtained 
no  direct  personal  benefit  from  it, 
supported  the  settlement,  holding 
that  a  jointure  thereby  provided 
for  the  son's  mother  did  not  come 
within  the  definition  of  benefit  to 
the  father,  and  that  the  postpone- 
ment of  the  son's  daughters  to  his 
younger  brother  was  not  unrea- 
sonable, considering  that  thereby 


the  estates  were  made  to  accom- 
pany the  family  title.  Hartopp  v. 
Hartopp.  Page  259 

PAROL  EVIDENCE. 

See  Revocation,  2. 

PARTICULAR  RESIDUE. 
See  Rbsidub,  5,  6. 

PARTIES. 

1.  Executors  of  a  deceased  tenant  for 
life,  Held,  improperly  made  par 
ties  to  a  bill  filed   to  determine 
the  question  of  election.     Wintour 
V.  CUfton.  447 

2.  The  question  was  between  the 
children  who  survived  and  those 
who  predeceased  their  parents. 
There  had  been  two  of  the  latter, 
but  neither  of  their  estates  were 
represented  in  the  suit.  It  was 
asked  under  the  15  &  16  Vict. 
c.  86,  s.  44,  that  the  surviving 
husband  of  one  might  represent 
the  interests  of  the  absent  parties. 
The  application  was  refused.  Gib* 
son  V.  Wills.  620 
See  Devastavit. 

Exoneration. 

Representation     of     Inte- 
rest. 

PARTITION. 
In  a  suit  for  partition,  the  Plaintiff 
claimed  as  heir  of  a  deceased  te- 
nant in  common.  The  Defendant 
ignored  the  PlaintifTs  title  as  heir, 
and,  at  the  original  hearing,  an  in- 
quiry as  to  the  fact  was  directed, 
which  was  found  in  favour  of  the 
Plaintiff.    Held,  that  the  Defend- 
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ant  was  not  liable  to  pay  the  costs 
of  the  inquiry,  except  so  far  as 
they  might  have  been  increased 
by  independent  evidence  adduced 
by  the  Defendant,  in  opposition 
to  the  Plaintiff's  title.  Lyne  v. 
Lyne.  Page  318 

See  Inquiry. 

PARTNERS. 
Persons  may  be  partners  towards 
the  world  without  being  partners 
between  themselves ;  but  if  they 
be  partners  between  themselves, 
they  are  undoubtedly  partners  in 
respect  of  the  public.  Re  Stanton 
Iron  Company,  164 

PARTNERSHIP. 

1.  This  Court  will  dissolve  a  part- 
nership before  the  expiration  of 
the  term,  where  the  circumstances 
have  so  changed,  and  the  conduct 
of  the  parties  is  such,  as  to  render 
it  impossible  to  carry  it  on  without 
injury  to  all  the  partners.  Harrx- 
son  v.  Tennant.  482 

%,  The  Court  dissolved  a  partner- 
ship entered  into  for  a  term  of 
years,  when,  without  any  breach 
of  the  partnership  articles,  cir- 
cumstances had  so  altered,  that  it 
could  not  be  carried  on  upon  the 
footing  originally  contemplated, 
and  the  confidence  mutually  re- 
posed having  ceased,  and  given 
place  to  mistrust,  so  that  it  was 
apparent  that  the  partnership  could 
not  go  on  without  mutual  injury. 
Ibid. 

8.  Where  one  of  several  partners 
agrees  with  a  stranger  for  a  sub- 


partnership,  it  is  not  to  be  im- 
plied, in  the  absence  of  any  agree- 
ment, that  the  duration  of  the  sub- 
partnership  is  to  be  co-extensive 
with  the  original  partnership.  Froti 
V.  Moulion.  Page  596 

See  Contract. 

Indemnity. 

Lien,  2. 

PENALTY. 
A  man  who  holds  himself  out  to  the 
world  as  a  sworn  broker,  thereby 
impliedly  asserts  that  he  has  taken 
the  steps  necessary  to  qualify  him- 
self to  act  as  such,  and  be  will  be 
bound  to  give  discovery  to  parties 
employing  him  as  a  broker,  re- 
specting his  dealings  and  trans- 
actions as  such,  though  he  may 
thereby  subject  himself  to  pecu- 
niary penalties,  payable  to  the  city 
of  Lotidon^  for  acting  as  a  broker 
without  payment  of  the  fees  im- 
posed by  the  57  Geo.  3,  c.  Ix. 
Rob'vMon  V.  Kitchin,  36 

PERPETUITY. 
See  Remote  NESS,  1,  2. 

PETITION. 
See  Lands  Clauses  Act^  3. 

PLAGUE. 
See  Charity,  2. 

PLEA. 
A  bill  of  revivor  against  A.  B.,  al- 
leged that  a  Defendant  to  the 
original  bill  had  died,  having  by 
his  will  appointed  A.  B.  executrix, 
and  that  she  had  uken  on  herself 
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the  execution  of  the  will,  and  had 
possessed  the  assets  and  taken  on 
herself  the  administration  thereof. 
It  prayed  revivor  against  her  as 
such  executrix.  A.  B,  pleaded 
simply  that  she  was  not  executrix. 
The  plea  was  allowed.  Cooke  v. 
Gittings,  Page  497 

PLEADING. 
See  Abatement. 

Breach  of  Trust,  3. 

Contribution. 

Decree. 

Inquiry. 

Judgment. 

Parties. 

Penalty. 

Plea. 

Revivor. 

POOR. 

See  Charity,  1. 

POWER. 

1.  Under  his  marriage  settlement, 
A,  B,  had  a  power  of  appointing 
a  fund  amongst  his  children.  By 
his  will  he  appointed  the  fund 
equally  amongst  his  eight  chil- 
dren ;  but  he  afterwards  postponed 
the  payment  of  the  capital,  partly 
until  the  majority  of  the  children, 
and  partly  until  after  the  death  or 
marriage  of  his  last  surviving  un- 
married daughter,  the  unmarried 
daughters  being  in  the  meanwhile 
entitled  to  the  income.  The  ap- 
pointment was  held  valid.  Wil- 
son  V.  fViUon,  25 

2.  A  testator  had  a  power  of  appoint- 
ing 10,000/.  amongst  his  children, 


and  in  default  in  trust  for  them 
equally.  By  his  will,  he  gave  his 
son  an  annuity,  to  become  void  if 
no  appointment  should  be  made  of 
the  10,000/.,  or  if  any  appoint- 
ment should  be  made  whereby  the 
son  would  be  benefited.  The  tes- 
tator only  appointed  5,C00/.  in 
favour  of  his  daughter,  and  the 
son  took  part  of  the  residue  in 
default  of  appointment.  Held, 
that  the  annuity  had  not  ceased. 
Amott  V.  Tyrrell.  Page  49 

3.  A  father  having  a  power  to  ap- 
point to  his  children  and  their 
issue  born  in  his  life,  appointed 
5,000/.  to  his  daughter  O.,  who, 
on  the  next  day,  settled  it  on 
herself,  her  husband  and  her 
children  generally.  Afterwards, 
by  a  deed  stating  the  appointment 
of  5,000/.  to  O.,  for  her  separate 
use,  with  power  to  appoint  it,  the 
father  appointed  another  fund  to 
O.  and  her  children,  "upon  the 
trusts  and  subject  to  the  same  pro- 
visions as  are  hereinbefore  de- 
clared of  and  concerning  the  sum 
of  5,000/.  hereinbefore  appointed 
unto  and  for  the  benefit  of  O.,  or 
as  near  thereto  as  circumstances 
will  admit.'*  Held,  that  O.  took 
the  second  fund  for  her  separate 
use,  with  power  to  appoint  it,  and 
that  the  children  took  nothing. 
Hanbury  v.  TyrrelL  S9t2 

4.  Under  a  power  to  appoint  a  sum 
of  money  to  a  daughter,  an  ap- 
pointment to  her  husband  is  in- 
valid, semble.     Ibid, 

See  Appointment. 
Interest. 
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See  Power  of  Sale,  1,  2,  3. 
Principal  and  Agent. 
Relations. 
Reygcatiun. 

POWER  OF  SALE. 

I.  When  a  trustee  has  a  power  of 
sale  over  real  estate,  with  power 
to  give  receipts,  and  it  is  declared 
that  the  purchaser  shall  not  be 
liable  for  the  misapplication  of  the 
purchase-money,  the  payment  to 
the  authorized  agent  of  the  trus- 
tee,  even  though  he  be  tenant  for 
life,  is  not  a  breach  of  trust  or  in- 
valid. Hope  v.  lAddell  (No.  1), 
Liddell  v.  Norton,  Page  183 

2«  A  testator  being  seised  of  an  es- 
tate in  remainder,  subject  to  the 
life  estate  of  A.  B,,  devised  it  to 
C.  D.  for  life,  with  remainder  in 
strict  settlement,  and  empowered 
the  trustees  to  sell  it,  with  the 
consent  of  the  tenant  for  life  '*  en- 
titled in  possession"  under  his  will. 
A,  B,  surrendered  his  life  estate 
to  C.  D.,  to  enable  the  trustees, 
with  C.  D/s  consent,  to  sell :  Held, 
that  they  could  make  a  good  title. 
Truell  v.  Tysson.  437 

3.  Distinction  between  accelerating 
powers  to  charge  and  powers  of 
sale.     Ibid. 

PRACTICE. 

See  Administration  Suit. 
Costs,  1,  4,  5. 
Court  Rolls. 
Devastavit. 
Dismissal  for  Want  of 
Prosecution. 


See  Evidence,  3. 
Inquiry. 

Lands  Clauses  Act. 
Mortgage. 

Motion  bt  Defendant,  &c. 
Partition. 
Printed  Bill. 
Production. 
Solicitor  and  Client. 
Special  Examiner. 
Statute  of  Limitations,  2. 
Taxation. 
Trustee,  1. 


PRECATORY  WORDS. 
Precatory  words  will  not  create  a 
case  for  election,  neither  will  the 
absence  of  the  execution  of  a  power 
upon  an  erroneous  impression, 
stated  in  the  will,  that  by  its 
non*executioix«  A.  (a  legatee)  will 
divide  the  fund  equally  with  B. 
Langslow  v.  Langsiow,    Page  552 


PRINCIPAL  AND  AGENT. 
1.  A  steward  has  no  general  autho- 
rity to  enter  into  contracts  for 
granting  leases  of  farms  for  a  term 
of  years ;  and  therefore,  where  a 
steward  and  land  agent,  whose 
powers  were  specially  limited,  had, 
in  the  name  of  the  owner,  entered 
into  a  written  agreement  with  a 
farmer,  to  grant  him  a  lease  for 
twelve  years,  but  without  com- 
municating to  him  the  fact  that 
his  power  was  specially  limited : 
it  was  held,  that  the  agreement 
did  not  bind  the  owner.  Collen  v. 
Gardner.  540 
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2.  Where  a  general  authority  is  given 
to  an  agent,  .this  implies  a  right  to 
do  all  subordinate  acts  incident  to 
and  necessary  for  the  execution  of 
that  authority,  and  if  notice  be 
not  given  that  the  authority  is 
specially  limited,  the  principal  is 
bound.     ColUn  v.  Gardner, 

Page  540 

PRINTED  BILL. 

1.  ThePlaintifThaving,  by  a  slip,  neg- 
lected to  file  a  printed  bill  within 
fourteen  days,  in  pursuance  of  his 
undertaking,  was  relieved  from 
the  consequences  upon  payment 
of  the  costs  of  the  motion.  Fer- 
rand  v.  The  Corporation  of  Brad- 
ford (No.  2).  422 

2.  The  written  bill  was  taken  off  the 
file,  the  Plaintiff  having  omitted 
to  file  a  printed  copy  within  the 
fourteen  days  prescribed  by  the 
15  &  16  Vict.  c.  86,  8.  6,  and  the 
drd  General  Order  of  the  7th  of 
Augustt  1 852.  It  being  proved,  that 
the  omission  was  a  mere  slip,  and 
that  printed  copies  of  the  bill  were 
in  Court  and  in  the  hands  of  Coun- 
sel, at  the  hearing  of  a  motion  for 
an  injunction  within  the  fourteen 
days,  the  Court  ordered  that  the 
written  bill  should  be  restored  to 
the  file,  and  that  the  printed  copy 
should  be  received  at  the  Record 
and  Writ  Clerks'  Office  and  filed 
as  of  the  2nd  of  February,  The 
costs  of  the  motion  were  ordered 
to  be  paid  by  the  Plaintiff  to  the 
Defendant,  and,  notwithstanding 
the  General  Order,  no  costs  of 
suit  were  to  be  taxed*    Ibid. 


PRODUCTION. 

1.  The  usual  order  was  made  for  the 
deposit  by  the  Defendant  of  all 
documents  in  his  possession. 
Some  of  them  consisted  of  the 
court  rolls  of  a  manor,  of  which 
the  Defendant  acted  as  steward, 
but  his  right  to  that  office  was  con- 
tested. The  Court  released  the 
Defendant  from  the  necessity  of 
depositing  them  in  Court,  and 
ordered  the  production  at  the 
steward's.     Carew  v,  Davis. 

Page  213 

2.  A,  B,  settled  property  on  trust  for 
the  Plaintiff  and  others,  but  he  re- 
served a  power  of  defeating  it. 
The  Plaintiff  alleged,  that  the 
trusts  had  been  partially  defeated 
by  a  subsequent  deed,  and  called 
upon  the  trustee  to  produce  the 
trust  deed.  The  trustee  in  his 
answer  stated,  that  the  Plaintiff's 
interest  had  been  totally  defeated 
by  the  subsequent  deed,  which  he 
did  not  object  to  produce,  but  he 
said  that  A,  6.,  who  was  not  a 
party  to  the  suit,  objected  to  the 
production.  Held,  that  the  Plain- 
tiff* was  entitled  to  inspect  it,  but 
that  the  order  could  not  be  made 
in  the  absence  of  A,  B,  Bugden 
v.  Tylee,  545 

PUBLIC  COMPANY. 
1.  The  clauses  of  '*  The  Waterworks 
Clauses  Act,  1 847,"  are  applicable 
to  *'  lands  and  streams,"  in  the 
same  manner  as  those  of  '*The 
Lands  Clauses  Consolidation  Act" 
are  applicable  to  "  lands ;"  and  in 
the  mode   of   compensation,    the 
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same  distioction  is  taken  between 
*' lands  and  streams  taken  and 
used'*  and  **  lands  and  streams  in- 
juriously aSected."  PerrandY.The 
Corporation  of  Bradford, 

Page  412 

ft.  The  diversion  of  a  stream  is  a 
"  taking  and  using  it"  within  the 
meaning  of  the  85th  section  of  the 
Lands  Clauses  Consolidation  Act, 
which  is  incorporated  in  the  Water- 
works Clauses  Act,  and  before 
such  diversion  can  be  made,  the 
value  of  the  stream  must  be  ascer- 
tained and  secured  to  the  owners 
of  the  land  through  which  it  passes. 
Ibid. 

S,  Whether  by  diverting  a  stream, 
the  river  into  which  it  used  to  flow 
is  '*  injuriously  affected,"  or  **  taken 
and  used,"  qucere.     Ibid, 
See  Contribution. 

Lands  Clauses  Act. 
Setting  aside  Contract. 

PURCHASER  FOR  VALUE. 
See  Inquiry. 


RAILWAY  SHARES. 
See  Setting  aside  Contract. 

REAL  AND  PERSONAL 
ESTATE. 
The  testator,  after  directing  payment 
of  his  debts,  devised  bis  real  estate 
to  his  executors,  upon  trust  to  sell^ 
and  he  directed  that  the  produce 
should  be  deemed  part  of  his  per- 
sonal estate,  and  that  the  rents. 


until  the  sale,  should  be  deemed 
part  of  the  annual  income  of  bis 
personal  estate,  and  that  the  same 
monies  and  rents  shoald  be  sub- 
ject to  the  disposition  thereinafter 
made  of  his  ptisonal  estate  and 
the  income  thereof;  and  he  be- 
queathed his  personal  estate  to 
his  trustees  to  invest  it  in  consols, 
upon  trust  to  pay  certain  legacies. 
Held,  that  the  real  and  personal 
estate  were  blended,  and  appli- 
cable pari  passu  in  payment  of  the 
debts  and  legacies.  Siwmans  v. 
Rose.  Page  S7 

See  Charge  of  Debts* 

Election. 

Recouping,  4. 

RECOUPING. 

See  Breach  of  Trust,  2,  5. 

Trustee  de  son  Tort. 

RECTIFYING  DEED. 
See  Remoteness,  2,  S. 

REFORMING  DEED. 
Upon  a  bill  to  set  aside  a  deed  in  toto 
the    Court    will    not    reform   it. 
Hartopp  V.  Harlopp.  259 

See  Mistake. 

Remoteness,  2,  3. 

REGISTRY. 
See  Ship,  2,  3,  4. 

RELATIONS. 
A  testator  gave  real  and  personal 
estate  to  ji.  for  life,  and  after- 
wards to  his  own  relations,  in  such 
shares  as  A.  should  by  will  ap- 
point.    A.  appointed  it  amongst 
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the  testator*!  relations  '*  living  at 
her  death,"  and  who  were  not  the 
testator's  next  of  kin  at  his  death. 
Held,  that  the  appointment  was 
valid.      Finch    v.    HoUiitgsworth, 

Page  112 

REMOTENESS. 

1.  A  testator  bequeathed  the  income 
of  his  residuary  estate  between  his 
three  children,  and  when  any  child 
died,  his  part  to  be  equally  divided 
amongst  the  testator's  surviving 
grandchildren;  and  likewise,  if 
any  of  his  grandchildren  died, 
their  part  to  be  divided  amongst 
the  survivors  of  his  other  grand- 
children.  Held,  that  the  gift  over, 
npon  the  death  of  a  grandchild  to 
the  surviving  grandchildren,  was 
void  for  remoteness.  Courtier  v. 
Oram.  91 

2m  A  trust  fund  was  limited,  after 
the  death  of  husband  and  wife, 
and  in  default  of  appointment,  to 
their  children  equally,  to  be  a 
vested  interest  in,  and  to  be  paid, 
transferred  or  assigned  to,  sons  at 
twenty- five,  and  daughters  at 
twenty-five  or  marriage,  with  be- 
nefit of  survivorship  in  case  of 
death  under  twenty*five,  and  as  to 
daughters,  in  case  of  being  un- 
married. Held,  that  the  limitation 
was  void  for  remoteness.  In  re 
Morse's  SeUlement.  1 74 

3.  But  leave  was  given  to  produce 
evidence  that  the  intention  of  the 
parties  was  not  carried  out,  and  to 
have  the  settlement  rectified.  Ibid. 

4.  Devise  in  trust  for  A,  for  life, 
and,  after  her  decease,  to  apply  the 


rents  for  the  benefit  of  her  chil- 
dren, until  the  youngest  attained 
twenty-five;  and,  as  soon  as  the 
youngest  should  have  attained 
twenty-five,  to  sell,  and  **pay 
and  divide"  the  produce  equally 
"  among  such  of  the  children  of  A. 
as  should  be  then  living,  and  issue 
of  such,  if  any,  of  her  children  as 
might  be  then  dead,"  such  issue  to 
take  their  parents'  share  only. 
Held,  that  the  gift  of  the  income 
was  valid,  but  that  the  gift  of  the 
corpus  was  void  for  remoteness. 
Read  v.  Gooding,  Page  478 

RENEWAL. 
See  Municipal  Corporation  Act. 

REPRESENTATION  OF 
INTEREST. 
Where  the  entire  adverse  interest  is 
unrepresented  by  any  party  to  the 
suit,  the  Court  will  not  appoint  a 
person  to  represent  that  interest, 
under  15  &  16  Fict.  c.  86,  s.  44. 
Gibson  v.  Wills.  620 

RESIDUARY  LEGATEE. 

1.  In  a  will,  the  words  *'  I  constitute 
A.  and  B.  my  residuary  legatees 
will  not  pass  real  estate.*'  Windus 
V.  mndus.  a78 

2.  A  testator  gave  several  pecuniary 
legacies,  including  one  to  his  son 
A.9  and  devised  his  freehold,  copy- 
hold and  leasehold  estates  to  his 
sons  B.  and  C  as  tenants  in  com- 
mon, and  appointed  them  his  exe- 
cutors. B.  died,  and  by  a  codicil 
the  testator  appointed  A.  executor 
in  the  room  of  B.,  and  revoked  the 
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legacies  given  to  A,  and  C,  and 
appointed  them  *'  residuary  lega- 
tees," andy  under  a  power,  ap- 
pointed freehold  and  leasehold 
property,  comprised  in  his  mar- 
riage settlement  to  *'  the  residuary 
legatees  his  sons  A.  and  C." 
Held,  that  the  moiety  of  the  free- 
hold estates  devised  to  B.  had 
lapsed,  and  descended  on  the  tes- 
tator's heir  (C),  and  that  C.  took 
the  other  moiety  under  the  unre- 
voked devise  in  the  will.  Wtndu9 
v.  fVmdtis.  Page  S7S 

RESIDUE. 

1 .  Where,  in  a  residuary  gift,  specific 
property  is  bequeathed,  the  be- 
quest may  nevertheless  be  specific 
as  to  that  particular  property, 
though  general  as  to  the  rest. 
Mills  V.  Bronm,  1 

2.  A  testator  bequeathed  his  consols 
to  A.f  and  directed  his  executors 
to  sell  all  such  parts  of  his  estate 
and  effects  as  should  not  consist  of 
ready  money  or  money  in  the 
funds,  and  **  to  stand  possessed  of 
the  moneys  to  arise  thereby,  with 
such  ready  money  and  the  money 
he  might  have  in  the  Loni;;  Annu- 
ities, upon  trust*'  for  A.,  B,  and 
C  Held,  that  the  Long  Annui- 
ties were  specifically  bequeathed, 
and  not  liable  to  contribute  to- 
wards the  payment  of  general 
legacies.     Ibid. 

3.  Construction  of  the  word  "  resi- 
due."    Vivian  v.  Mortlock.       25Z 

4.  \feme  coterie  had  power,  by  will, 
to  appoint  a  trust  fund,  of  which 


2,000/.  was  payable  immediately, 
and  the  remainder  subject  to  ber 
husband's  life  interest  therein. 
She  appointed  the  12,000/.,  and 
directed  the  trustees,  after  the  de- 
cease of  the  husband,  to  stand 
possessed  of  the  '*  residue  "  of  the 
stock,  after  payment  thereout  of 
the  2,000/.,  upon  trust  to  pay 
5,700/.  as  the  husband  should  ap- 
point, and  to  apply  the  residue  in 
payment  of  a  number  of  legacies. 
The  husband  appointed  the  5,700L 
to  himself.  Held,  notwithstanding 
there  was  a  probability  that  the 
fund  would  prove  insufficient  for 
the  payment  of  all  the  legacies, 
that  he  was  entitled  to  immediate 
payment  of  the  5,700/.  The  "  re- 
sidue" applicable  to  the  payment 
of  the  legacies  (other  than  the 
5,700/.)  being  held  to  mean  simply 
what  remained  after  payment  of 
the  5,700/.,  and  not  a  proportionate 
share  of  the  fund.  Fivian  v.  Mori^ 
lock.  Page  252 

5.  Distinction  between  a  general  and 
a  particular  residue.  De  Trafford 
V.  Tempest.  5(i^ 

6.  A  testator  bequeathed  particular 
chattels  at  his  residence  to  A.^  and 
his  chattels  there  ''  not  thereinbe- 
fore otherwise  disposed  of  "  to  B.^ 
and  his  general  residue  to  C.  The 
gift  to  A.  lapsed  by  her  death  in 
the  testator's  lifetime.  Held,  that 
the  chattels  bequeathed  to  A. 
passed  to  B,^  as  part  of  a  particu- 
lar residue,  and  not  to  C,  as  part 
of  the  general  residue.  Ibid, 
SeeVfihh,  6. 
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RESULTING  TRUST. 
See  Charity,  2. 

REVIVOR. 
A  Defendant,  having  been  served 
with  Bubpeena,  died  before  appear- 
ance. Held,  that  the  suit  could 
not  be  revived  against  his  heir,  but 
that  the  remedy  against  him,  if  any, 
was  by  original  bill.  Bland  v. 
Davmn.  Page  S\Z 

See  Abatement. 
Plea. 

REVOCATION. 

1.  An  appointment  made  in  1840, 
of  the  whole  fee,  under  a  power  in 
a  settlement  of  1 825,  relimiting  in 
substance  the  old  estates,  though 
made  for  the  purpose  and  with  the 
sole  intention  and  object  of  intro- 
ducing a  limitation  omitted  from 
the  settlement  by  mistake.  Held, 
to  be  a  revocation  of  a  will  made 
in  1827y  in  pursuance  of  a  power 
in  the  settlement  of  1825.  Wal- 
ker V.  Armstrong.  284 

2.  In  such  a  case  parol  evidence  is 
inadmissible  to  shew  what  was  the 
intention  or  object  of  the  parties. 
Ibid. 

3.  On  the  marriage  of  A,  and  B.  in 
1824,  two  estates  belonging  to  fi., 
the  wife,  were  vested  in  trustees 
upon  certain  trusts  in  favour  of  ^. 
and  6.  and  the  issue  of  the  mar- 
riage, but  by  mistake  no  provision 
was  made  for  the  daughters  of  any 
son  of  the  marriage,  and,  as  to  one 
of  the  estates,  no  power  of  dis- 
posing of  it  was  given  to  B»  in 
case  there  should  be  no  issue  of 


the  marriage.  The  blunder  being 
discovered,  A*  and  B.,  in  1825, 
under  a  general  power  of  appoint- 
ment given  them  by  the  settle- 
ment, paramount  to  the  limitations 
therein,  relimited  the  estates  to  the 
the  old  uses  (except  as  to  the  life 
estates  to  themselves  and  the  sur- 
vivor of  them,  which  were  omitted 
by  a  second  mistake),  and  supplied 
the  omission  in  the  original  settle- 
ment. There  being  no  issue,  B., 
in  1827,  made  her  will  in  pursu- 
ance of  the  power  *'  reserved  to 
her  by  the  original  settlement  and 
every  other  power  enabling  her  in 
that  behalf."  The  second  blunder 
being  afterwards  discovered,  in 
1840y  A.  B.,  under  the  general 
power,  appointed  to  the  old  uses, 
and  supplied  the  second  omission. 
This  deed  of  appointment  recited 
the  intention  of  A.  and  B,  to  vary 
the  limitations,  and  it  was  clear  in 
the  opinion  of  the  Court  that  the 
sole  intention  and  object  of  the  ap- 
pointment was  to  cure  the  second 
blunder.  Held,  nevertheless,  that 
the  will  of  B,  was  revoked.  But 
upon  appeal  the  Lords  Justices, 
on  an  altered  record,  reformed  the 
deed  of  1 840,  and  so  gave  effect 
to  the  will.  Walker  v.  Arm- 
strong.  Page  284 

4.  Under  his  marriage  settlement, 
A.  B.  had  power  to  appoint  the 
reverson  in  fee  of  the  settled  estate, 
and  the  trustees  had  a  power  of 
sale  with  his  consent.  A.  B,,  by 
his  will,  appointed  it  to  trustees, 
to  sell  and  stand  possessed  of  the 
produce  in  trust  for  a  class ;  and 
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he  gave  all  his  real  and  personal 
estate  "  not  thereinbefore  specifi- 
cally disposed  of  to  his  widow. 
Subsequently,  the  trustees  with  A. 
B.\  consent,  sold  the  estate  ;  but, 
at  his  death,  the  conveyance  had« 
not  been  executed  by  one  of  the 
trustees,  and  the  purchase-money 
had  not  been  received.  Held, 
notwithstanding  the  1  VicU  c.  26, 
ss.  1 9,  23,  that  the  gifl  to  the  class 
was  inoperative,  and  that  the  pur- 
chase-money passed,  under  the 
residuary  gift,  to  the  widow.  Gale 
V.  Gale.  Page  349 


SALE. 

See  Judgment. 
Mortgage. 

SEPARATE  USE. 
See  Husband  and  Wife. 

SETTING  ASIDE  CONTRACT. 

The  PiaintiflT  and  Defendant  were 
Directors  in  a  railway  company. 
The  Plaintiff  was  desirous  of  ob- 
taining 1,000  ^'  unallotted"  shares, 
in  order  to  promote  its  success. 
The  Defendant  clandestinely 
caused  1,000  of  his  own  *'  allotted" 
shares  to  be  transferred  to  the 
Plaintiff.  The  transaction  took 
place  in  July^  1853,  but  was  dis- 
covered in  i/tine,  1854,  and  the  bill 
was  filed  in  November  following. 
The  Court  held  that  the  transaction 
was  void,  and  set  it  aside,  and 


held,  there  had  been  no  laches. 
Blake  v.  Mowatt.  Page  60S 

See  Marriage  Settlement. 

Misrepresentation,  3. 

Mistake. 

SETTING  ASIDE  DEEDS. 

See  Decree,  2. 

Fraudulent  Deed. 
Marriage  Settlement. 
Misrepresentation,  3. 
Mistake. 

SETTLEMENT. 

See  Bankruptcy. 
Compensation. 
Husband  and  Wife. 
Parent  and  Child. 

SHARES. 

See  Setting  Aside  Contract. 

SHIFTING  CLAUSE. 
See  Contingent  Estate. 

SHIP. 
1 .  Between  the  dates  of  the  bill  of 
sale  of  shares  of  a  ship  and  the 
entry  of  the  transfer  on  the  register, 
the  purchaser  had  notice  that  the 
vendor,  though  the  shares  were 
registered  in  his  name,  was  a  trus- 
tee. The  case  presenting  a  primd 
facie  appearance  of  fraud,  the 
Court  granted  an  interim  injunc- 
tion to  restrain  the  purchaser  from 
dealing  with  the  shares  or  indors- 
ing the  transfer  on  the  certificate 
of  registry,  so  as  to  insure  the 
effective  determination  of  ques- 
tions at  the  hearing.  Armstrong 
V.  Armstrong  (No.  1).  71 
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2.  The  policy  of  the  Ship  Registry 
Act,  in  disregarding  interests  not 
appearing  on  the  register,  is  inap- 
plicahle  both  to  the  money  arising 
from  the  sale  of  a  ship  and  to  the 
produce  of  the  freight.  Armstrong 
V.  Aitnsirong  (No.  2).       Page  78 

3.  Where  a  party  who  appears  on  the 
register  to  be  the  absolute  owner 
of  a  ship,  enters  into  an  agreement 
for  valuable  consideration,  ad* 
mitting  he  is  a  trustee,  and  engag- 
ing to  sell  the  ship  and  hand  over 
the  produce  to  the  true  owner,  the 
Court,  notwithstanding  the  Ship 
Registry  Act,  will  enforce  the 
agreement.     Ibid. 

4.  Shares  in  a  ship  purchased  with 
y^.*s  money  were  registered  in  B.'s 
name.  After  A,*s  death,  B.  en- 
tered into  an  agreement  with  his 
representatives,  admitting  their 
right  and  for  valuable  considera- 
tion agreeing  to  sell  the  shares  at 
the  end  of  twelve  months,  and  to 
account  to  the  representatives  for 
the  proceeds.  B,  accordingly  sold 
to  C.  Held,  that  though  the  Ship 
Registry  Act  prevented  the  repre- 
sentatives enforcing  any  right 
against  the  ship  itself,  still  that 
they  were  entitled  to  recover  the 
purchase-money  in  the  hands  of  C. 
Ibid. 

SOLICITOR  AND  CLIENT. 
An  order  was  made  upon  a  solicitor 
for  the  delivery  of  his  bill  within 
fourteen  days.  He  was  unable  to 
comply,  and  on  a  motjon  for  the 
second  order,  he  asked  for  further 
time.     It  was  given,  but  he  was 


ordered  to  pay  the  costs  of  the 
motion.  In  re  Dendy,  Page  565 
See  Costs,  1,  2,  5. 

Taxation,  7,  8,  9,  1 0,  11 . 

SPECIAL  EXAMINER. 

1.  Special  examiners  are  entitled  to  a 
fee  of  five  guineas  a  day  only,  and 
semhle^  their  clerks  are  entitled  to 
five  shillings  per  dkm»  No  extra 
fee  is  payable  for  extended  time 
employed  during  a  day,  nor  for  the 
preliminary  labour  of  reading  the 
papers.     Payne  v.  Little.  65 

2.  Disinclination  of  the  Court  to  ap- 
point special  examiners,  on  account 
of  the  great  expense  it  entails  on 
the  suitor.  The  Master  of  the 
Rolls  will  not  appoint  one  except 
in  cases  of  absolute  necessity. 
Brocas  v.  Lloyd.  519 

SPECIFIC  LEGACY. 
See  Residue,  1,  2. 

SPECIFIC  PERFORMANCE. 

See  Conditions  of  Sale. 
Contract. 
Vendor  and  Purchaser. 

STATUTE. 
1  fVill,  4,  c.  40. 

See  Executor. 
5  &  6  mil.  4,  c.  76. 

See  Municipal  Corporation 
Act. 
1  rict.c.  26,  ss.  19,  23. 

See  Revocation,  4. 
15  &  16  Vict.  c.  86,  s.  6. 

See  Printed  Bill. 
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15  &  16  rtcLc,  86,  8.  44. 
See  Parties,  2, 

Representation  OF  Interest. 
16&  17  flcf.  c.  86.  8.  48. 
See  Judgment. 
Mortgage. 

STATUTE  OF  LIMITATIONS. 

1.  Where  by  underground  working 
the  Defendant  had  taken  the  coal 
of  his  neighbour,  the  Court  limited 
the  account  to  six  years,  but  in- 
timated that  the  amount  wrong- 
fully abstracted  being  proved,  the 
onus  of  proof  would  lie  on  the 
wrongdoer  to  shew  that  it  was  not 
taken  within  the  six  years*  Dean 
V.  Thwaite.  Page  621 

2.  Semble,  the  account  would  not  be 
so  limited,  if  the  coal  had  been 
abstracted  intentionally,  and  steps 
had  been  taken  to  conceal  the  fact 
and  (Tevent  discovery.     Ibid. 

STAYING  SUIT. 

See  Motion  by  Defendant  to 

6TAT  Proceedings. 

STEWARD. 
See  Court  Rolls. 

Principal  and  Agent. 
Production,  1. 

SUBPARTNER8HIP. 

See  Partnership,  8. 

SUPPRESSION  OF  FACTS. 
See  Taxation,  8,  10. 

SURVIVORSHIP. 
1.  Devise  of   real   estate  to   three 
daughters  for  life,  and  after  their 


decease  to  three  grandchildren  as 
tenants  in  common  in  fee ;  and  in 
case  of  either  of  the  grandchildren 
dying  in  the  lifetime  of  the  daugh- 
tersy  the  share  of  them  so  dying 
to  be '"  transferred"  to  the  •*  sur- 
vivors,*' and  if  only  one  should  be 
living,  then  to  him  or  her  so  "  sur- 
viving.'' The  survivor  of  the 
daughters  outlived  the  three 
grandchildren.  Held,  that  the 
survivorship  had  reference  to  the 
death  of  the  last  tenant  for  life 
and  not  to  a  survivorship  between 
the  grandcliildren ;  that  the  di- 
vesting clause  never  took  effect, 
and  that  on  the  decease  of  tbe 
survivor  of  the  three  daughters 
the  heirs  of  the  three  grand- 
children took  as  tenants  in  com- 
mon in  fee.  Littlejohns  v.  House- 
hold. Page  29 
2,  Bequest  to  four  persons  equally, 
and  **  in  case  of  the  death"  of  any 
or  either  of  them  *'  in  the  lifetime 
of  the  other  or  others,"  their  shares 
to  go  to  *'  survivor  or  survivors  of 
them."  Held,  that  the  survivor- 
ship had  reference  to  the  period 
of  the  testator's  death.  Howard 
v.  Howard,  550 

SWORN  BROKER. 
See  Penalty. 


TAXATION. 

1.  A  bill  by  an  incumbrancer  of  an 

alleged  remainderman  against  the 

tenant  for  life  for  production  of 

the    title-deeds,    and     involving 
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questions  of  tide,  was  dismissed 
with  costs.  Upon  the  taxation,  a 
charge  was  made  for  an  abstract 
of  title-deeds.  Held,  that  the 
word  "  abstract"  was  intentionally 
omitted  from  the  120th  General 
Order  of  ikfay,  1 845,  and  that  the 
charge  for  the  abstract  could  not 
be  allowed  if  it  exceeded  that  of  a 
copy  of  the  documents ;  secondly, 
that  no  such  charge  could  be  al- 
lowed for  an  abstract  made  before 
the  suit,  though  with  a  view  to  an 
arrangement  between  the  same 
parties ;  but  thirdly,  that  a  copy 
of  it  for  the  use  of  the  Counsel 
who  prepared  the  answer  might 
be  allowed.  Davis  ▼.  Earl  of 
Dysart  (No.  2).  Page  124 

2.  Fees  to  two  junior  Counsel  (one 
of  them  being  a  Conveyancer  only) 
to  settle  the  answer,  cannot  be 
allowed  as  between  party  and 
party,  unless  by  special  order  of 
the  Court.     Ibi<L 

3.  A  charge  for  abbreviating  the 
answer,  estimating  it  at  its  total 
length,  including  schedules,  is  pro- 
per, and  to  be  allowed  on  a  taxa- 
tion between  party  and  party.  Ibid. 

4.  Where,  by  arrangement,  excep- 
tions to  an  answer  were  heard 
with  the  cause,  a  charge  for  con- 
sultation between  Counsel  on  the 
exceptions,  as  distinct  from  the 
consultation  on  the  hearing  of  the 
cause,  was  allowed.     Ibid, 

5.  A  charge  for  copies  only  of  those 
parts  of  the  interrogatories,  the 
answers  to  which  were  excepted 
to,  can  be  allowed  for  the  pur- 
poses of  the  consultation  on  the 

VOL.  XXI. 


exceptions,  as  distinct  from  the 
copies  made  for  the  purpose  of 
preparing  the  answer;  for  which 
latter  purpose,  also,  only  one  copy 
to  one  junior  Counsel  can  be  al- 
lowed. Davis  V.  Earl  of  Dysart 
(No.  2).  Page  124 

6.  Upon  a  taxation  between  party 
and  party,  the  bill  of  costs  may  be 
added  to  or  varied  after  it  has 
been  brought  into   the  office,  at 

'  any  time  before  the  taxation  is 
concluded ;  but  the  practice  is  dif- 
ferent upon  a  taxation  under  the 
Solicitors'  Act.    Ibid. 

7.  Taxation  ordered,  at  the  instance 
of  cestuis  que  trusty  of  a  bill  in- 
curred in  respect  of  a  trust  estate, 
by  trustees  both  being  now  dead ; 
but  any  balance  due  from  the  so- 
licitor was  ordered  to  be  paid  into 
Court  to  a  separate  account  and 
not  to  the  Petitioners.  In  re 
HalletU  250 

8.  A  client  obtained  an  order  of 
course  for  the  taxation  of  his  soli- 
citor's bill.  A  special  agreement 
existed  between  them,  which  ought 
to  have  been  mentioned  on  the 
application;  but  this  was  in  the 
possession  of  the  solicitor,  who 
refused  to  furnish  a  copy.  The 
Court  declined  to  discbarge  the 
order,  though  irregular.    Re  Ingle. 

275 

9.  Agreement  between  a  solicitor 
and  his  client,  an  illiterate  person, 
for  payment  of  his  bills  (taken  at 
a  given  amount),  solely  out  of 
the  produce  of  some  property,  the 
subject  of  the  suit.  Held,  not  to 
preclude  taxation.     Ibid. 

X  X 
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10.  A  solicitor  claimed  five  bills  of 
costs  against  his  client.  The  client 
obtained  an  order  of  course  to  tax 
two  only.  It  was  discharged  with 
costs.     In  re  Law  and  Gould* 

Page  481 

11.  Upon  a  taxation  under  the  sta- 
tute, assignees  of  a  bankrupt  soli- 
citor are  personally  liable  for  the 
costs  of  taxation  of  a  bill  of  costs 
delivered  by  them,  where  more 
than  one-sixth  is  taken  off.  Re 
Peers.  520 

12.  An  order  was  made  upon  a  so- 
licitor for  the  delivery  of  his  bill 
within  fourteen  days.  He  was 
unable  to  comply,  and  on  a  mo- 
tion for  the  second  order,  he  asked 
for  further  time.  It  was  given, 
but  he  was  ordered  to  pay  the 
costs  of  the  motion.    In  re  Dendy. 

565 
See  Costs. 

TENANT  FOR  LIFE. 
iSee  Breach  of  Trust,  5, 
Merger. 

TIME,  OF  THE  ESSENCE,  &c. 
See  Vendor  and  Purchaser,  2. 

TITLE  DEEDS. 
By  the  conditions  of  sale,  the  title- 
deeds  were  to  be  delivered  to  "  the 
purchaser  of  the  largest  lot.'*  A. 
purchased  the  largest  lot  in  value 
and  extent,  but  B.  purchased 
several  lots,  whose  aggregate  value 
and  extent  exceeded  those  of  ji.*s 
lot.  Held,  that  J.  was  entitled 
to  the  custody  of  the  deeds. 
ScoU  V.  Jackman,  110 


TRUST. 
See  Charge  of  Debts. 

TRUSTEE. 

1.  The  Master  of  the  Rolls,  except 
in  cases  of  absolute  necessity,  will 
not  appoint  a  near  relative  of  the 
parties  interested  to  be  a  trustee. 
Wilding  ▼.  Bolder.  Page  222 

2.  On  the  marriage  of  a  lady,  her 
brother  and  heir  presumptive  be- 
came a  trustee  of  her  real  estate. 
He  afterwards  purported  to  con- 
vey it  to  new  trustees,  and  he  also 
executed  a  deed  reciting  that  she 
was  of  age  on  her  marriage.  On 
her  deatht  it  turned  out  that,  under 
a  common  mistake,  she  was  an  in- 
fant at  her  marriage,  and  that  her 
settlement  was  inoperative  as  to 
her  real  estate,  which  descended 
on  the  brother  as  her  heir.  Held, 
that  the  brother  was  not  bound,  by 
his  acts,  to  give  effect  to  the  settle* 
ment.    Campbell  v.  IngUlnfm      567 

See  Breach  of  Trust. 
Power  of  Sale,  1. 

TRUSTEE  AND  CESTUI  QUE 

TRUST. 

1.  A  trustee  unreasonably  resisting 
the  claims  of  his  cestui  que  trust 
ordered  to  pay  the  costs  of  the 
suit.    Price  v.  Loaden.  50B 

2.  A  trustee  in  two  independent 
matters  for  the  same  person,  is  not 
justified  in  mixing  up  the  two  trans- 
actions, and  refusing  to  pay  over 
the  first  trust  fund  until  all  ques- 
tions as  to  the  second  have  been 
settled.    Ibid. 

See  Bbbaoh  of  Trust. 
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TRUSTEE  DE  SON  TORT. 
Where  A,^  (a  stranger  to  the  trust,) 
assuming  to  exercise  a  trust  for 
sale,  conveys  the  estate  to  a  pur- 
chaser, if  this  Court  afterwards 
compels  the  purchaser  to  restore 
the  land  to  the  cestui  que  trusty  the 
purchaser  will  be  entitled  to  all 
the  assistance  which  this  Court  or 
the  eeitm  que  trust  could  give  him, 
to  recover  from  the  self-consti- 
tuted trustee  the  purchase-money 
still  in  his  hands,  or  for  which  he 
might  remain  liable.  Hope  v.  Lid- 
dell  (No.  1),  LiddtU  v.  Norton. 

Page  188 

TRUST  ESTATE. 
See  Devise. 

TRUST  FOR  SALE. 
See  Exoneration. 


UNDUE  INFLUENCE. 
See  Parent  and  Child. 


VENDOR  AND  PURCHASER. 

1.  When  an  offer  in  writing  is  made 
by  the  owner  to  sell  an  estate  on 
specified  terms,  and  this  is  uncon- 
ditionally accepted,  there  is  a  bind- 
ing contract,  which  neither  party 
can  vary,  but  the  owner  is  entitled, 
at  any  time  before  his  offer  has 
been  definitely  accepted,  to  add 
any  new  terms  to  his  proposal. 
If  these  be  refused,  the  treaty  is  at 
an  end.        Honeyman  v.  Marryat. 

14 


2.  The  time  for  paying  the  deposit 
may  be  made  an  essential  term  for 
entering  into  a  contract  for  sale 
of  an  estate.  Honeyman  v.  Mar- 
ryat. Page  14 

S.  The  plaintiff's  solicitor  wrote  to 
the  Defendant's  agent,  that  he 
was  instructed  to  make  him  an 
offer  of  25,000L  for  the  purchase 
of  his  estate.  The  Defendant's 
agent  wrote,  in  answer,  that  he 
was  authorized  to  accept  the  offer, 
'*  subject  to  the  terms  of  a  contract 
being  arranged"  between  the  two 
solicitors.  Held,  that  this  was  not 
a  concluded  contract.     Ibid, 

4.  In  the  above  case,  the  owner's 
solicitor  sent  the  draft  of  an  agree- 
ment for  the  perusal  of  the  pur- 
chaser's solicitor,  which,  amongst 
other  stipulations,  required  a  de- 
posit of  1,500/.  to  be  paid  down. 
This  term  was  objected  to,  and, 
after  some  delay,  and  before  the 
Plaintiff  had  acceded  to  it,  the  De- 
fendant required  it  to  be  paid  and 
the  agreement  signed  before  a 
given  day,  or  the  treaty  to  be  at 
an  end.  This  was  not  complied 
with,  but  an  offer  was  subsequently 
made  to  sign  the  agreement  and 
pay  the  deposit  required,  but  which 
was  refused.  Held,  that  there  was 
no  contract  that  this  Court  could 
enforce.  Ibid. 
See  Conditions  of  Sals. 
Lien. 
Title  Deebs. 

VESTED  INTEREST. 
See  Last  Antecedent. 
Vesting. 


674 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


VESTING. 
Bequest  of  residue  to  A»  for  life, 
and  afler  her  decease,  a  gift  of 
3,000/.  each  to  B.  and  C.  (grand- 
daughters), for  their  absolute  use; 
and  if  either  of  them  should  be 
dead  at  the  decease  of  ^.,  her 
3,000/.  was  to  go  to  the  grand- 
daughter who  should  be  then  Hying ; 
but  in  case  such  granddaughter 
should  have  left  children,  they 
were  to  take  her  legacy.  B.  died' 
first,  leaving  children;  C.  then 
died  without  issue,  leaving  A,  sur- 
viving. On  the  death  of  y^. :  Held, 
that  C.*s  legacy  was  vested  and 
passed  to  her  representatives.  In 
re  Bright's  Trusts.  Page  67 

VOLUNTARY  DEED. 

See  Fraudulent  Deed. 

VOLUNTEER. 

See  Compensation. 


WATERWORKS. 
See  Public  Company. 

WILL. 

1.  Where  a  testator  gave  the  income 
of  a  fund  to  his  sister  (then  sixty- 
eight  years  of  age  and  married 
to  a  second  husband)  for  life, 
and  after  her  decease,  bequeathed 
the  fund  to  her  children  "by 
her  then  present  or  any  future 
husband,"  and  she  had  children 
by  both  her  first  and  second 
husbands,  it  was  held,  that  the 
children  by  her  former  marriage 


were  not  excluded.    Pasmore  v. 
Huggms*  Page  103 

2.  In  construing  a  will  words  may 
be  supplied,  changed  and  trans- 
posed, whenever  the  context  re- 
quires it.      Abbott  V.  Middleton. 

US 

3.  Bequest  to  testator's  widow  for 
life,  and  on  her  decease  to  his  son 
for  life,  and  on  his  demise  the 
principal  to  become  the  property 
of  any  children  he  might  leave* 
Then  followed  a  gift  over  in  case 
the  son  died  before  his  mother 
(omitting  the  words  "  without  leav- 
ing children").  The  son  prede- 
ceased both  his  father  and  mother, 
leaving  an  only  child,  who  sur- 
vived them.  Held,  that  such  child 
was  entitled  to  the  principal  sum 
after    the    grandmother's    death ; 

*  and  that  to  effectuate  the  inten- 
tion of  the  testator,  the  words 
"  without  leaving  any  child"  must 
be  implied  after  the  word  <<  dying." 
Abbott  V.  Middleton,  145 

4.  As  a  general  rule,  when  a  bequest 
is  to  take  effect  after  the  failure  of 
a  prior  gift,  the  total  failure  of  the 
latter  does  not  prevent  the  ulterior 
bequest  taking  efiect.  Tennant  ▼. 
Heathfield.  255 

5.  Distinction  between  a  series  of 
limitations  all  dependent  on  the 
same  contingency,  and  successive 
limitations,  each  intended  to  take 
effect  upon  the  failure  of  all  those 
prior  to  it.     Ibid, 

6.  A  testatrix,  by  her  will,  gave  to 
A,f  B,  and  C  distinct  legacies, 
and  she  appointed  A.  and  B.  exe- 
cutors, and  gave  "  to  her  execu 
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tors^  A.  and  £./'  her  residuary 
estate.  By  a  codicil  she  appointed 
C,  executor  and  trustee  of  her 
will,  <*  as  if  his  name  had  been 
inserted  therein  as  a  trustee  and 
executor/'  and  a  legacy  for  his 
trouble,  ''  in  addition  to  the  bene- 
fit he  derived  under  her  will/'  and 
she  declared,  that  her  trust  estate 
should  vest  in  A.^  B,  and  C,  and 
confirmed  her  will  in  all  other  re- 
spects. C  claimed  one-third  of 
the  residue,  but  the  Court  held 
that  is  was  divisible  between  A, 
and  B.    Hillersdon  v.  Grove. 

Page  518 
5<f<r  "And"  read  "Or." 

Appointment,  2,  4. 

Bequest. 

Charge  of  Debts. 

Children. 

Class. 

Condition. 

Construction. 

Contingency. 

Contingent  Estate. 

Devise. 

Election. 

Executor. 

Gift  Over. 

Lapse. 

Last  Antecedent. 


Legacy. 
Life  Interest.- 
Mortmain. 
Next  of  Kin. 
Notice,  I. 
Power,  1,  2, 
Power  of  Sale. 
Precatory  Words. 
Real  and  Personal  Es- 
tate. 
Relations. 
Remoteness,  1,  4. 
Residuary  Legatee. 
Residue. 
Revocation. 
Survivorship. 
Vesting. 

WINDING-UP  ACT. 
Two  traders,  becoming  embarrassed, 
assigned  their  joint  and  separate 
estate  to  trustees,  to  carry  on  the 
business  for  the  benefit  of  their 
creditors,  parties  to  the  deed,  and 
to  pay  the  surplus  to  the  traders. 
The  trustees  accordingly  carried 
on  the  business,  under  the  name 
of  a  company,  until  it  became  em- 
barrassed. Held,  that  such  a  com- 
pany was  not  within  the  provisions 
of  the  Winding-up  Acts.  Re  Stan- 
ton Iron  Company.  Page  164 
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